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T is uſual to introduce publications of all ſorts 
with a Dedication and a Preface. The Dedica- 
tion is generally addreſſed to the Patron of the Au- 
thor, or to ſome great perſon who encourages the 
ſcience to which it relates. In a profeſſional work 
the offering is naturally made to one high in the 
Profeſſion, often acknowledging or courting his 
patronage, always ſounding his praiſe. 


As I am under no obligation on the ſcore of pa- 
tronage, and utterly diſlike flattery, I ſhall content 
myſelf with a ſhort Addreſs to the Profeſſion in 
general, and in particular to the Gentlemen at the 
Bar, 


This Work, I am aware, derives its only preten- 
ſons to merit, from being an accurate relation of 


facts and opinions of great men preſiding in Courts 
of Juſtice. 


Having practiſed as a Barriſter for upwards of 
forty years, of which thirty were employed in 
the Court of Chancery, under five Lord Chancel- 
lors, three ſets of Commiſſioners, and five Maſters 
of the Rolls, I flatter myſelf that my labours may 
be of ſome ule to thoſe who are ſerious in the ſtudy 
of the Law. 


a Many 


vi 


N C7; 


Many of the Caſes contain the determinations of 
that illuſtrious perſon, the late Lord Hardwicke. 
To him I am indebted for the little knowledge I 


may have attained in the Profeſſion ; and I cannot, 


conſiſtent with my feelings, let this opportunity 


paſs, without expreſſing my grateful remembrance of 
the encouragement, which, in common with other 


young Gentlemen at the Bar, I experienced from 
him. 


That noble perſon was indeed eminently quali- 
fied for the high office, which he filled for near 
twenty years, with the greateſt reputation to him- 
ſelf, and ſatisfaction to the Public. His knowledge 
was ſound and extenſive ; the clear and comprehen- 
five manner in which he delivered his opinions, 
could not but make the dulleſt hearer ſenſible of 
their weight. He ſhone in thoſe chief characteriſtics 
of a Judge, temper and patience. He heard all 
with attention, and then decided with readineſs, 
enforcing his decrees with ſuch convincing reaſon- 
ing as equally gave information to the Bar, and 
ſatisfaction to the parties. Etiam guos contra ſlatuit 
equos placatoſque dimiſit. He greatly encouraged 
induſtry in young Gentlemen, by ſhewing particu- | 
lar attention to their arguments, and noticing what 
would admit of approbation. He was engaging 
and polite in his manner, and yet failed not in 


every point to ſupport the dignity of his office. He 
commanded univerſal eſteem and reverence. 


Retired as I am from buſineſs, I continue to 
revere the Profeſſion, Having no longer engage- 
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ments in it, I am defirous to give teſtimony of my 
regard for, and wiſhes to promote the ſtudy of it, 
by making known the reaſoning and ſentiments of 
great and elevated Lawyers upon many Caſes, con- 
taining important and intereſting Queſtions, and 
particularly for the benefit of Gentlemen at the 
Bar, whoſe induſtry and conduct muſt ſupport the 
utility and dignity of the Profeſſion; and to 
whom I heartily wiſh ſucceſs proportionate to their 


merits. \ 
\ 


P. 8. Some few Cafes, twelve or fourteen at 
moſt, are from Notes not of my own taking, which 
I was induced to inſert in the Work, conceiving 
that the making them known would be of ſervice to 


the Profeſſion. ; 


Upon looking over the Work ſince the greateſt 
part has been printed, I diſcovered with ſome con- 
cern, but too late to correct, that ſeveral of the Caſes 
are by miſtake not placed in chronological order, 
and particularly that the Second Note of Downing 
and Townſend, is placed before the Firſt. As the 
Notes, however, have dates afhxed to them, theſe 
inaccuracies do not materially affect the Work. 
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Alphabetically diſpoſed in ſuch a double Order, as that the CAsEs may be 
found by the Names either of the Plaintiffs or Defendants. 


VN. B. Where verſus follows the Firſt Name, it is that of the Plaintiff ; 
where and, it is the Name of the Defendant. 
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EN RAT: As 


Page 27. line 28. for ad diem, read ad idem. 


58. 22, for frank, read trunk. 

bl. —— 5. Margin. for original will, read original writ, 

04. —— 9. dele the before part. 
103. — 23. Margin. for held, read filed. 

—— 28, Ditto, for intruſted, read intereſted. 
122, —— 24. Ditto, for Berkſtead, read Bank-ſtock. 
147. —— 8, Ditto, for art vious, read articles previous. 
2063. —— . Dilto, for deviſe to, read ſettlement on. 
349, —— 17. for the ſurvivor's children, read the ſurvivors. 
391. — 29. Margin. for ſettled a perpetual annuity, read ſettled 
a rent-charge and a perpetual annuity. 

411. —— 5. for in a different, read for a different, 
412, —— 15. and 23. for 38471. read 52471. 
429, —— 8. for Barbadoes, read Pennſylvania. 
479. —— 7. and 20. for Jaſkip, read Inſkip. 
550. —— 20. for Garrett read Gerrard. 
555. —— 9. Margin. for bequeit to, read proviſion for. 
579, —— 29. and 34. for Davers and Davers, read Davers and Dews, 
581. —— 1:. and 29. Margin. dele and legacies. 
685. —— 5. fer Cotten read Cotter. 
687. —— 25. for in fine, and, read and fine, in. 


| 690. —— 10. for 1763, read 1762. 


695. —— 11. T for Mr, Webb v. Mr. Forreſter, read Mr. Webb 
696, 1. | and Mr. Forrelter, 


INDEX. Under the head ArTicLEs and AGREEMENT, iſt col. line 6. 


from bottom, Jer ſettled the perpetuity of a penſion, read ſeitled a rent- 
charge and the perpetuity of a penſion, 
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SHisH againſt Hor x INS, et e Contra, 


HISH had a mortgage from Grantham, which bore date in 
June 1714, afterwards the intereſt run in arrear for many 
years, and in Auguſt 1721 was made principal money. In 
July 1721, Hopkins had a judgment for goool. againſt Grantham, 
and which judgment was entered up. 8% /s having notice of 
the ſaid judgment, advanced other ſums of money to Grantham, 
who ſubjected the mortgaged premiſes to payment. 7pkins 
brought his bill to redeem S/, upon payment of what was 
due only before notice of the judgment; but $4/h infiſted that 
Hopkins could not redeem, but upon payment of principal 
money and intereſt grown due before the judgment, and that 
the mortgaged premiſes afterwards, as to one moiety, were 
liable to pay 8/% % his whole money advanced after notice; and 
that the moicty only could be redeemed by /7;p4ins, to let in 
this judgment. 


The Court declared, that a creditor by judgment muſt redeem 
the whole eſtate or none; for that the mortgagee is not ſubject 
to redemption by portions. If A. mortgage to B. two acres, and 
afterwards to C. one of the ſaid two acres, C. cannot redeem a 
moiety of the mortgage, nor is B. obliged to leſſen his ſecurity; 
and it would create great difficulties to ſuffer creditors to redeem 


by portions ; that although a judgment can charge a moicty of 
3 the 
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CASES IN CHANCERY, &x«. 


the lands only, yet ſuch creditor may redeem a prior mortgage; 
and if, after notice of the judgment, a prior mortgagee will 
advance further ſums of money, it is his fault, and he muſt ſuf- 
fer for it; and it was decreed in this caſe, that Hopꝶins ſhould 


redeem upon payment only of what was due to Sh before 
notice of the judgment, 


It was ordered further, that the intereſt-money which was 
made principal, ſhould be paid by Hpfins before he ſhould re- 
deem; but that the growing intereſt thereof ſhould be poſt- 
poned to Hapfius's demand, ſuch principal money only being 


due before the judgment; and S was to be forecloſed, in 
caſe he did not afterwards redeem Hopkins. 


GREEN againſt SYMONDS. 


HE teſtator by his will gave to B. all his goods and 
moveables whatſoever in his ſtudy, other than his books 
and writings ; he alſo gave to B. the uſe of all his cattle, grain, 
and ſtock on his farm. The teſtator alſo gave to C. all his 
books at his chambers in the Temple. It happened at the 
teſtator's death, there was in his ſtudy 1024/7. in ready money 
in plate and jewels; 125 /. receipts for South Sea Annuities, 
and ſome India ſtock ; India bonds to the amount of 40001. 
and upwards. The teſtator alſo before his death removed 
his books out of his ſtudy at the Temple, and carried them 
into the country, where they were at his death. And there 
were three queſtions in this cauſe : 1/, Whether B. ſhould take 
the furniture of the ſtudy only; or the money, plate, and ſe- 
curities for money; or what part thereof; by virtue of the de- 
viſe of the goods and moveables in the ſtudy? 2dly, Whe- 
ther B. ſhould have the uſe of the cattle, grain, and ſtock, or 
the abſolute property of them? 3h, If the removal of the 
books deſtroyed C.'s legacy?—As to the firſt queſtion, Lord 
Chancellor decreed the money and plate to paſs, but not the 
ſecurities for money, being choſes in action. 
ule of the grain, cattle, and ſtock, amounted to an abſolute de- 
viſe, they being bona peritura. gdly, That the removal of the 
books annalled C.'s legacy; for that a will, as to a perſonality, 
{hall be conſtrued only from the death of the teſtator. 
Morss 


2dly, That the 
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Moxsz againſt Rocur, et e Contra. 


HE plaintiffs were creditors of the teſtator, who by his 
will had ſubjected his r-al c{1te for payment of his 
debts, and moved the Court by Mr. Attorney-General, that the 
regiſter of the Prerogative Court f Canterbury might deliver 
the original will of the teſtator unto the plaintiff's ſolicitor, on 
their giving ſuch ſecurity, as the judge of the Prerogative Court 
ſhould approve of, in order that the will might be carried down 
into Glouceſterſhire, to be proved at the execution of a com- 
miſſion for the examination of witneſſes, and which motion 
was ſtrongly oppoſed by Mr. Solicitor-General on the behalf 
of the regiſter, who inſiſted, that an officer of the Prerogative 
Court ſhould attend with the will, and carry it down. The 
Court declared, If there were ſuſpicious circumſtances, that the 
party to whom the will was to be delivered would deſtroy it ; 
that the Court would not order the will to be delivered on giv- 
ing ſecurity, nor would the Court do it upon the motion of 
the heir at law; but as the Court has made theſe orders for- 
merly, Lord Chancellor ſaid, he ſaw no reaſon why he 


ſhould not make ſuch an order in the prelent caſe, and or- 
dered it accordingly. 


LARMAN 
and 


To ſame purpoſe. —/:ge poſt, WILLIAMS & FLOYER, 
Davis. 


Mary VERNON, JVidow of BowaTER VERNON, againſt 
Tromas Vernon, Son and Heir of ſaid Bo- 


WATER; et e Contra. 


THOMAS VERNON Eſq; by his will deviſed his eſtate 
is Worceſterſhire to truſtees in truſt, to permit ſaid Bo- 
Water to receive the rents and profits during his life, with power 


to wp a jointure on any woman that he ſhould marry, not 


exceed- 


1733. 
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excecding oo. a year; remainder to his firſt and every other 
ſon, with remainders over. 


Mr. Bowater Vernon, upon a treaty of marriage with plain- 
tiff, covenanted with Biſhop Hare and his lady, the plaintiff's 
relation, in conſideration of 3000 J. to execute his power, and 
to ſettle 5007. a year upon the plaintiff, for her jointure; and 
afterwards, in purſuance of ſuch covenant by deed, reciting 
his power and the covenant, and declaring that he was minded 
to execute his power in the fulleſt extent, and in the beſt man- 
ner he was capable of, he limits ſeveral farms at the rents they 
were then let at, to the value of 499/. 14s. a year; and in 
this deed the rental of each particular farm was expreſſed. The 
marriage took effect; and, within a little time afterwards, Mr. 
Vernon, finding that the lands, when the leaſes expired, would 


not let again for the ſame rent, but that they would fink in 
their value about 70 J. a year, made his will, and, by a codicil 
thereto, he deſires and earneſtly requeſ?s his ſon, inaſmuch as 
the lands ſettled on his mother were greatly fallen in value, to 
make up his mother's jointure 500/. a year. It was proved 
in the cauſe, that for fourteen years the lands had dropt in their 
value, and that, within ſix months after the marriage, another 
tenant would not take them at the old price, and that the whole 
were ſunk about 70 J. a year. This bill, amongſt other things, 


was brought againſt the infant and his truſtces, to have the 
Jointure made up 3500. a year. 


It was inſiſted by Mr. Fazeherley and Carte, that theſe 
powers were always ambulatory, and need not be executed 
all at one time: That in equity the covenant was an execution 
of the power, and an equitable lien on the lands : That as the 
ſettlement did not purſue the agreement for the ſettlement, it 
ought to be recliſied by the articles, as in the caſe of V and 
Lriſſey: That as that which was intended to be the ſettlement 
was not a full execution of the power, the codicil might 
amount to it. 2 Fern, 466. And that the words dere and 
reque// were as proper for that purpoſe as words could be, 
as in the caſe of Man and Limbury, Trin. 8, 9 Geo. 2. 
where the words of the will were, © I give to my brother 
Robert Maſon 20col,, which I dre him at his death to 


2 give 
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Mary VERNON, Tido of Bo WATER VERNON, againſt 
Thomas VERNON, Son and Heir of ſaid Bo- 


WATER; et e Contra. 


HOMAS VERNON, Eſq; by his will deviſed his eſtate 

in Worceſterſhire to truſtees in truſt, to permit ſaid Po- 

«ater to receive the rents and profits during his life, with power 

to ſettle a jointure on any woman that he ſhould marry, not 

exceeding 500/. a year; remainder to his firſt and every other 
lon ; with remainders over. 


Mr. Besonter Vernon, upon a treaty of marriage with plain- 
tiff, covenanted with Biſhop Hare and his lady, the plaintiff's 
relation, in conſideration of 3000 J. to execute his power, and 
to ſettle 5007, a year upon the plaintiff, for her jointure ; and 


atterwards, in purſuance of ſuch covenant, by deed, recitin 
* B his 
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his power and the covenant, and declaring that lie was minded 
to execute his power in the fulleſt extent, and in the beſt man- 
ner he was capable of, he limits ſeveral farms at the rents they 
were then let at, to the value of 499/. 145. a year; and in 
this deed the rental of each particular farm was expreſſed. The 
marriage took effect; and, within a little time afterwards, Mr. 
Vernon, finding that the lands, when the leaſes expired, would 
not let again ſor the ſame rent, but that they would fink in 
their value about 7o/. a year, made his will, and, by a codicil 
thereto, /e diſires and carniſtly requeſts his ſon, inaſmuch as 
the lands ſettled on his mother were greatly fallen in value, to 
make up his mother's jointure 500 /. a year. It was proved 
in the cauſe, that for fourteen years the lands had dropt in their 
value, and that, within ſix months after the marriage, another 
tenant would not take them at the old price, and that the whole 
were ſunk about 70. a year. This bill, amongſt other things, 
was brought againſt the infant and his truſtees, to have the 
jointure made up 500. a year. 


It was inſiſted by Mr. Fazaterlry and Clarke, that theſe 
powers were always ambulatory, and need not be executed 
all at one time : That in equity the covenant was an execution 
of the power, and an equitable lien on the lands: That as' the 
{ettlement did not purſue the agreement for the ſettlement, it 
ought to be rectiſied by the articles, as in the caſe of Yet and 
Erifjey: That as that which was intended to be the ſettlement 
was not a full execution of the power, the codicil might 
amount to it. 2 Fern. 466. And that the words deſire and 
requeſt were as proper for that purpole as words could be, 
as in the caſe of Maſon and Limbury, Lin. 8, 9 Geo. 2. 
where the words of the will were, © I give to my brother 
« Robert Maſon 20ccl.; which I deſire him at his death to 
* give to his fon and his children, and to the children of his 
« late daughter, as he ſhould think fit. Revert Aafer died, in 
„lifetime of the teſtator, after whoſe death the children of 
« Robert, and his daughter, were held entitled to the 2000 J. in 
equal ſhares:” And they cited the caſe of 4//0rd v. Alford, 
cited in Lord Coventry's caſe, 
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MASTER OF THE RoLLs.—The covenant for a ſettlement, 
if Mr. Bowater Vernon had been ſeiſed of any fee- ſimple lands, 
would have bound them ; here he had only a power over lands, 
upon which even the covenant was a ſpecific lien, and nothing 
has been done to hinder the execution of the power in the fulleſt 
manner. It cannot be denied, but that all parties intended the 
power ſhould be executed in the beſt manner; that is, that 500/. 
a year ſhould be limited, not according to the value the lands 
were ſet, but according to their true value. In this caſe, the 
rental ſeems to have governed the parties, but that was a falſe 
rule; the intention of the parties was, that Mr. Vernon ſhould 
give, and the plaintiff have, 50 J. a year; but the meaſure 
they uſed in aſcertaining this deceived them: had the ſettle- 
ment proceeded no further than the covenant, this Court mult 
have eſtimated it according to the real value the things were 
of at the time of the articles; what meaſure muſt we there- 
fore now go by? The articles are imperfectly executed, but, 
as Mr. Vernon might direct the execution of the truſt veſted in 
his truſtees, I ſhould think the will, as auxiliary to the ſettle- 
ment, may be looked on as completing and perfecting that 
which was before imperfect: the words deſire and requeſt are 
certainly proper words for this purpoſe. In the caſe of Clude/ly 
v. Pelham, teſtator deſired his brother would pay all his debts, 
and this was held to be a charge upon his eſtate; and I think 
it ſhould be referred to a Maſter, to ſee what was the real value 
of the lands at the time of the articles, and that the jointure 
ſhould be ſupplied according to that value, 
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18th May, PROBERT againſt CLIFFORD. 
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UESTION— Whether the wife, who was obliged, after 
her huſband's death, to permit his executors to fell her 
paraphernalia for payment of her huſband's debts, ſhould be 
permitted, by circuity, to receive ſatisfaction out of the real 
aſſets which he had charged with payment of his debts, and 
ſubject thereto had deviſed the ſaid real cltate to others? 


N. B. The perſonal eſtate was exhauſted in payment of his 
debts, 


Lord CHANCELLOR declared, that the Court had decreed 

ſatisfaQtion out of real aſſets for paraphernalia, where real aflcts 

Wms. 739. had deſcended, and mentioned the caſe of Tripping v. Tipping ; 
but ſaid, that the caſe ſo adjudged had gone a great way, for 

that the witc's paraphernalia, by the old law, were during the 
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e ee, huſband's life in his power; and as the Court had not, in any 1 
| Adi 7 former inſtance, decreed the wife ſatisfaction, by way of cir- | 
| 1 : cuity, out of real aſſets, againſt the deviſce, for her parapher- 
| Caſe 74, Nalia, he would not eſtabliſh a precedent. 


In Chancery, 1 HOMAS Sw ANNOCK, and PENELOPE his Hife, 
17th July 


1741. | again William LyrorD, and Others. 
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Wife not en- (CHRISTOPHER SMITH, ſeiſed of land in Od IWWind/or 


titled to dow- : 
er againſt a and Egham, by indenture of 18th of OFcber 1090, mort- 


chaſer of . oY 
F inherit. gaged the premiſes to Joanna Whitfield for 1000 years, to 


ance, who C | 12 mm; TY 
has got an af. ſecure 4c0/. which mortgage was afterwards aſſigned to ch; 


fignmentofa Cl,rfe, Upon the death of Clriftopber Smith, the equity of 
term origi- : NS bo . f 
nally made redemption deſcended to Hliau Smith, as his heir at law. In 


ks of 1711, William Smith fold the premiſes to the defendant Lyford 
dower. for 650 J. and conveyed the inheritance to him and his heirs, 
and covenanted for himſelf and Penelope his wife, to levy a 
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CASES IN CHANCERY, Ce. 


fine, which was not done; 472 J. part of the purchaſe- money, 


the ſame day, aſſigned the term to P:ddle, in truſt for Lyferd, 
to protect the inheritance, Lyf9rd afterwards fold ſeveral parts 
of the premiſes to the other defendants. William Smith died 
abroad; Penelope his widow married the plaintiff Swanncch, 
and they brought their bill to have dower aſſigucd out of the 
premiſes, and for an account of rents and profits. The defend 
ants inſiſted on their purchaſe, and claimed the Protection of tlie 
term. The cauſe was heard before Sir TrHomas ARngy, Baron, 
ſitting for the Maſter of the Rolls, on the gth February 1740, 
who decreed in favour of the plaintifts, and ordered a commit- 
ſion to aſſign a third part, with the uſual directions, and an ac- 
count of rents and profits, &c, From this decree the defendants 
appealed to Lord CHANCELLOR, It was argued for the plaintiffs, 
that there is no caſe where the wife is precluded from dower 
of an equity of redemption ſubject to a mortage term. If the 
mortgage is ſubſiſting, ſhe may redeem it; if it is ſatisfied, and 
the term is aſſigned to attend the inheritance, ſhe is entitled to 
remove it out of her way : That this 1s clear as againſt the heic 
at law or deviſee, that it is as juſt and reaſonable againſt a pur- 
chaſer, eſpecially where he Knows, as he did in this cafe, of her 
right. On the other {ide it was argued, that at law the cannot 
have dower till after the term; and though a court of equity 
will relieve her againſt the term, in caſe of an heir at law or 
deviſee, yet it will not againſt a purchaſer who has got an af- 
ſignment of the term; and the caſe of Nader v. Vandebendy, 
in Ez. Caf, Abr. 219. and Shower's Parliament Cafes 69. was 
cited as a determination in point. 


Lord HARDwICK AH. If this was a new caſe, it might be con- 
ſidered in another manner, but this queſtion has been ſettled in 
reſpect to purchaſers in Rader v. Vandebendy ; the plaintiffs 
came to be relieved againſt the ſeverity of the law. A dowrels 
may redeem a term againſt a mortgagee, and remove it out of 
the way againſt an heir, but cannot againſt a purchaſer of the 
inheritance, who has taken an allignment of the term to protet 
his title, It might have been proper at firſt to put tenant by 
the curteſy and tenant in dower on the ſame footing ; but the 
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CASES IN CHANCERY, @c. 


favour of the Court has been extended further to tenant by the 
curteſy than to tenant in dower. This caſe differs from Radnor 
v. Vandebendy in no material circumſtance ; not does it appear 
that the term was ſatisfied in that caſe at the time of the pur- 
chaſe: if it had been ſatisfied, it would have been for the bene- 
fit of the huſband. The mortgage money was paid by Lyford; 


and yet it has been argued, that the wife has a right in this 


caſe to remove the term without paying a ſhilling. It was ob- 
jected, that the wife has been put into a worſe condition by the 
purchaſe, and that the purchaſer had notice of her right of 
dower ; but that was ſo in Raducr v. Vandebendy. I don't ſee 
any diſtinction between old and other terms, provided they are 
precedent to the wife's right of dower. It was ſaid the pur- 
chaſer relied on the covenant to levy a fine ; now that ſhews it 
was meant the purchaſer ſhould hold the premiſes diſcharged 
of dower. The fame covenant was in Radnor v. Vandebendy. 


Decree reverſed, and bill diſmiſſed without coſts. 


NEwCOMAN againſt BETHLEM HoseiTar. 


Lord HARDw1iCKE, C. 


IR EDW ARD BARKHAM, by will of 19th Jan⁰ry 1700, 
deviſed his eſtate to truſtees, to be fold for payment of debts 
and legacies ; and after payment thereof, directed the reſidue 
to be ſettled upon, and conveyed to his couſin Robert Barkbam, 
and the heirs male of his body; and for want of ſuch heirs 
male, then to the heirs male of the body of Sir Ribert Bark- 


ham, his great-grandfather ; and for want of ſuch heirs male, 
then to the teſtator's own right heirs. 


He gave 2cco/. to his ſiſter, the plaintiff, to be put out at 
intereſt for her life, ſhe to receive the 1ntereſt, and after her 


death to her children; and diſpoſed of the reſidue of his per- 


ſonal eſtate, 
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CASES IN CHANCERY, @c. 


This came before the Court on a bill of review brought by 
plaintiff to reverſe a decree of Lord CowPER, pronounced on Ilth 
February 1716, by which an account was directed to be taken 
of the real and perſonal eſtate, and alſo of the debts of the teſta- 
tor, and the eſtates were to be ſold for ſatisfaction of the debts ; 
and as to the queſtion to whom the reſidue ought to be con- 
veyed, it was ordered a conveyance ſhould be made to Edward 
Barkham, and the heirs male of his great grandfather, remainder 
to teſtator's right heirs. The decree was carried into execution, 
and a conveyance made accordingly to him, and he ſoon after 
ſuffered a recovery, and then deviſed to Bethlem Hoſpital. 77 
the year 1721 plaintiff was a feme covert, and in 1735 ſhe 
brought her bill, and inſiſted on a point of law that the con- 
veyance ought not to have been made to Edward Barkbam, ag 
heir male of the body of rhe great grandfather of teſtator, but 
to herſelf as heir at law of the teſtator, and likewiſe heir gene- 
ral of old Sir Robert Barkham. To this defendants demurred ; 
but the pedigree of the family not being ſtated, I ordered the 
demurrer to be over-ruled, that the whole might come on before 
the Court, as fully as at the time of making the decree by Lord 
CowrER. The queſtion is exaQly the ſame as on the demurrer, 
only with this new fact added of the pedigree of the family, 
which is thus: Sir Robert Bartham, the teſtator's great grand— 
father, was the common anceſtor, and had two ſons, Sir Edward 
and Robert. Sir Edward, the eldeſt, left one ſon, Sir Revert ; 
and he left two ſons, Sir Edward the teſtator, and Robert, and 
two daughters, Mary, the plaintiff, and He/ter. Teſtator, Robert, 
and Heſter, are all dead without iſſue, ſo that plaintiff is only 
ſurviving heir at law to teſtator, and likewiſe to the great 


grandfather. 
Sir ROBERT. 
Sir EDWARD, ROBERT. 
f | 
ROBERT. RoBERT. EDWARD. Mt1cHAEL, 
| 
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Rebcrt, the younger ſon of the great grandfather, left three 
ſons, viz. Robert the eldeſt, who died without iſſue; Edward, 
ſecond ſon, who had the conveyance under the decree; and 
Michael, third ſon, who died leaving iſſue Edward, ſince dead 
without iſſue. 


Here have been twenty years acquieſcence under the decree 
of Lord CowPER, and many caſes have been determined on the 
authority of that decree; and though it is ſaid to be no bar to 
plaintiff, ſhe being under coverture, yet it cannot be ſuppoſed 
but that her huſband was equally concerned to ſupport her in- 
tereſt as his own. 


The general point is, Whether Zdward Barkbam was entitled 
to take the reſidue under this will of Sir Edward, by the de- 
{cription of the “ heirs male” of old Sir Robert? the rule of law 
being, that whoever claims asheir male of the body to take by 
purchaſe, muſt be right heir, as well as neareſt heir male de- 
ſcendant of the body of that perſon. | 


I ſhall in the ſecond place conſider, Whether there may not 
be an exception to this rule, occaſioned by the intention of the 
teſtator appearing manifeſtly in the will? 


To 1ſt—There is a diſtinction between taking by deſcent and 
by purchaſe; in caſe of the former, it is ſufficient to be neareſt 
in deſcent, claiming all along through males, notwithſtanding 
an heir female be heir general, and this by the ſtat. de donis; 
but to take by purchaſe, he muſt be heir general, as well as 
heir male; agreeable to this is G. Lit. 24. b, which is tranſ- 
cribed from his own argument in Shelly's caſe, 


To overthrow this general rule, two things have been ad- 
vanced : I/, That the original authority has not been rightly 
underſtood or expounded : 2dly, That ſuch a rule is contrary 
to natural reaſon, and in that the counſel have followed Lord 
CowPER, If this matter had been Ves integra, and to be conſi- 
dered as at the time of makiag the decree, I ſhould have been 
ſo convinced by the argument and diſlinction of Lord CowPER, 

1 as 
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as to have been of the ſame opinion; but when rules are laid 
down in books, though they may not have much reaſon in 
them, yet it is ſufficient they are known; and I ſhall be very 
tender in ſetting up my opinion in contradiction to them; there- 
fore will found myſelf on 2d Queſtion, and leave the firſt till 
it ſhall come for judgment by itſelf. 


I am of opinion, there may be an exception to the rule before 
laid down, appearing clearly by the intention of the teſtator. 
Lord HoBART ſays, judges ought to be ui, to find out reaſon- 
able diſtinctions to unreaſonable rules; and therefore Lord HaLE, 
in Pibus v. Mitford, expreſſes himſelf not well ſatisfied with 
this rule, and makes a ſecond point to diſtinguiſh the penning 
of that caſe out of it. The intention of the teſtator is to be 
conſidered as now grown into a rule; but it is certain, in caſe 
it be contradictory to the law, the latter will overthrow it. On 
this ground of the intention, ſeveral caſes have been adjudged 
as exceptions to this rule. The caſe incorrectly cited by Lord 
HALE, in Pibus v. Mttford, 1 Ventr. 381, is one of the firſt 
that came under conſideration. The next caſe is James v. 
Richardſon, Polixf. 467, which afterwards came in judgment 
by the name of Burchett v. Durdant, 2 Ventr. 311. So Beau- 
mont v. Long, in Dom. Proc. 27th May 1714. Baker v. Wall, 
Trin. 8 V. z. in C. B.—I will now mention two caſes, deter- 
mined ſubſequent to the decree of Lord CowykR, wiz. Papillon 
v. Voice, Eq. Caſ. Abr. Decree at the Rolls, and afterwards 
reheard by Lord KING, and afſirmed as far as relates to the pre- 
ſent queſtion ; in which caſe, Lord KING ſaid, the caſe of Liſle 
v. Gray was very ſtrong, where it was held that the ſecond, 
third, or fourth ſon, was capable of taking by the deſcription 
of heirs male of the body, notwithſtanding there be a daughter 
who 1s heir general living at the ſame time. Law v. Davis, 
Fitz. 112, Deviſe to B. and the heirs male of his body, viz, To 
the firſt ſon and the heirs male of his body, ſo to ſecond and 
other ſons. This was conſtrued an eſtate for life only in B.; and 
it is obſervable, that the words © for life are not in the deviſe. 
Theſe arecaſes of wills; but there are caſcs on deeds, where this 
rule has been broke into. 1 Inſt. 26, 6. Jahn de Mandeville, 
by his wife Roberge, had iſſue, &c. &c. Pibus v. Mitford, 
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1 Ventr. 372. Liſle v. Gray, 2 Lev. 224. Sir Tamas Jones, 114. 
Polixf. 5 82, by which it appears that ſecond, third, or fourth ſon, 
may take, notwithitanding a daughter by the firſt ſon be living. 
Polixf. 587, mentions this rule as an inſuperable difficulty, and 
relied much upon it; yet the Court did determine, that a 
younger ſon might take by purchaſe, though there be a daugh- 
ter living by the clder fon. Now I come to the latter part of 
my queſtion, Whether ſuch an intention does not appear in the 
preſent caſe? I think it does, and ſhall proceed to the words of 
the will, and the pedigree of the family. Teſtator's primary 
intent was, to preſerve fo much of the eſtate as ſhould not be 
exhauſted in payment of debts, in the male line of his family; 
conſider what appears in the will, to ſhew the teſtator's intent 
that the heir male ſhould take as purchaſer, though he be not 
heir general. Teſtator was great grandlon and licir general to 
Sir Robert; and by order of deſcent, nobody could be heir gene- 
ral of the great grandfather, without being alſo heir general of 
the teſtator; and yet he limits it to the heirs male of the great 
grandfather, before his own right heirs: by which he plainly 
intended, that the heirs male of the great grandfather ſhould 
take in oppolition to the heir general of the great grandfather, 
which amounts to the fame thing as if the teſtator had laid, the 
heir male of the great grandfather ſhall take, though he be not 
heir general; and it is like the known caſe in 13 Hen. 7. 17. 


Several caſes were cited for plaintiff, in ſupport of the rule, 
which were ſubſequent to Shelly's caſe; vis. Fird v. Ofileton, 
Mich. 7 Ann. reported in 3 Salk. (which by the bye is a book 
of no authority, though the two firſt volumes are). The words 
« heirs mal” in a will are always conſtrued heirs male of the 
body, and that caſc is not within the reaſon of the preſent, be- 
cauſe the leſſor of plaintiff was not heir male of the body. Ster- 


linge v. Eiteridge, Prec. in Ch. fails within the ſame reaſon ; ſo 
Daros v. Ferrers, Prec. in Ch. 589. 


Another point made by the counſel was, That equity will take 
place; and that this is the caſe of an executory truſt, and not a 
legal deviſe, this Court being to make a conveyance according 
to the intent of the teſtator. I am unwilling to give riſe to an 
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argument to ſet up a rule of property in this Court different 
from that at law, but if the caſe had wanted it there are autho- 
rities. In Laws v. Davis it was allowed, and Lord KING, in 
Papillon v. Voice, founded his judgment upon it; for the lands 
to be purchaſed were directed to be ſettled one way, and the 
other lands another way; but I would not ſetile my judgment 
only on the diſtinction between an executory truſt and a general 
deviſe, eſpecially as there is no occaſion for it in the preſcut caſe. 


The laſt point inſiſted on is, that Edward, in caſe he takes by 
this deviſe, takes only an eftate for life, and not in tail, and if 
ſo, that is ſufficient to maintain plaintiff's title; but there is no 
weight in that, for if lands are limited to the heirs male in 
the plural number, that not only deicribes the perſon but the 
eſtate alſo; and therefore the conveyance was properly directed 
to Edward Barkvam, who was heir male in being then, and of 
the body of the great-grandfather ; which words limited a good 
eſtate tail in him, and this is agreeable to the caſe in 1/? I. 26.6, 


DgęcREE AFFIRMED. 


As to the depoſit, as this was the caſe of a diſinherited heir, 
Lord CHANCELLOR ſaid, it ſhould not go to the defendants, 
but to the heir; but as there were executors who were brought 
before the Court againſt their inclination, and could not poſ- 
ſibly receive any advantage by the decree, half of it was ordered 
to be paid to them. 


STILEMAN and his Wirr, Executrix of H. SoaNnt, 


azainf} Joux and WILLIAu ASHDOWN. 
a C2 2 L Lt 2, 2 


OIIN ASH DOWN deceaſed, late father of the defendants, 
j purchaſed an eſtate in land, which, by leaſe and releale of 
roth and 11th September 1700, was conveyed to himſelf and 
the defendant John Aſhdown, and their heirs. Ile aftcrwards 


Purchaſed another eſtate in land, which, by leaſe and releaſe of 
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the 19th and 2oth Abril 1708, was conveyed to him and his ſon 
William, and their heirs. He was alſo entitled to the equity of 
redemption of another eſtate, at Heaver in the county of Kent, 
which was mortgaged to the defendant 7h A/hdown, for 1501. 
In Hilary Term, 7 Geo. I/, a judgment was obtained againſt 
him by II. Soane for 295/, He afterwards died, and the de- 
fendants having entered upon the ſeveral eſtates conveyed to 
them reſpectively, bill was brought by the plaintiff to be ſatisfied 
the judgment debt out of the lands in mortgage, and the other 
eſtates, which were purchaſed and conveyed as foreſaid; the 
defendants inſiſted upon the benefit of the conveyances of 1700 
and 1709, as ſurviving joint purchaſers, they being intended as 
a proviſion or advancement for them reſpectively, but admitted 
that the purchaſe money for thoſe eſtates was paid by the father. 


The cauſe coming on to be heard on the 18th December 1742, 

It was declared that the plaintiff was entitled to have the equity 
of redemption of the eſtate at Heaven, and one moiety of the 
lands compriſed in the purchaſe deeds of 1700 and 1708, ſub- 
jected in equity to the ſatis faction of the principal, intereſt, and 
colts due on the judgment recovered by Henry S2anc againſt the 
ſaid John Aſhdoten the father, and directed the mortgage to be 
redeemed by the plaintiſfs in the uſual way; and in caſe of 
ſuch redemption, ordered, that the mortgage premiſes, and alſo 
one moiety of the premiſes compriſed in the purchaſe deeds of 
the 10th and 11th September 1700, and one moiety of the pre- 
miſes compriſed in the purchaſe deeds of the 8th and gth April 
1708, to be fold in the uſual way, and the purchate money 

ariſing by ſale of the mortgage premiſes, to be applied in the 
firſt place towards payment of ſo much as ſhouid be paid by the 
plaintiffs to the defendant Jom Aſhdown, for principal, intereſt, 
and coſts on his mortgage, and in the next place towards ſatiſ- 
taction of what ſhould be found due to the plaintiffs for princi- 
pal and intereſt on their judgment, and for their coſts on their 
judgment, and their colls in this Court; and it that ſhould not 
be ſufficient to ſatisfy the whole of the plaintiffs demands, It 
was ordered, that the money ariſing by ſale of the two moieties 
of the premiſes compriſed in the reſpective deeds before men- 
tioned, ſhould be applied in ſatisfaQtion of what ſhould be re- 
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maining due to the plaintiffs for principal and intereſt on their 
judgment and coſts, rateably and proportionably ; and in caſe 
the money ariſing by ſale of all the premiſes ſhould not be ſyf- 
ficient to ſatisfy the plaintiffs ſaid demands, the Court reſerved 
the conſideration touching the rents and profits of the two 
moieties, and all further directions, till after the Maſter's report. 
The plaintiffs petitioned to re-hear the cauſe, being adviſed that 
the whole of the premiſes compriſed in the purchaſe deeds was 
ſubject to their demands, and ought to have been directed to be 
{old towards making ſuch ſatisfation ; and that the conſidera- 
tion of the rents and profits of the whole of the ſaid purchaſes 
ought to have been reſerved, 'The cauſe coming on to be re- 
heard on the 18th June 1743, 


For the plaintiffs at was argued, that though at law only a 
moiety of the land is extendible againſt the debtor, yet in equity 
all the land 1s liable after the death of the debtor, and eſpecially 
when the lands arc in the name of truſtees. That where there 
are ſeveral credttors, the uſual direction is to ſell the lands, and 
pay their demands out of the whole purchaſe money, according 
to their priority, without diſtinguiſhing judgment creditors ; 
that otherwiſe bond creditors would have the advantage of judg- 
ment creditors, the whole eſtate being liable to their de- 
mands, and only a moiety to the judgment creditors; and the 
caſe of Compton v. Compton, 14th December 1711, was cited. Bill 
by Henry Compton, the heir at law of Richard Compton, v. Amey 


Compton, the adminiſtratrix of the father, and againſt Hey and 


his wife, and their truſtees, claiming to be entitled to a judg- 
ment acknowledged by Nichard Cimpion the father. The cauſe 
became abated by the death of the plaintiff, and was-revived in 
the name of Hy C,mpton, an infant, as heir at law, and was 
heard at the Rv//s, upon the 11th June 1706, when it was re- 
ferred to the Maſter to ſee what was due upon the judgment, 
and the plaintiff was dircQed to pay what was due, and coſts. 
The cauſe afterwards becoming abated by the death of the ad- 
miniſtratrix, it was revived by ſupplemental bill, in the com- 
mon way, and the former decrce directed to be carried into 
execution, and Holly Campion ordered to pay what ſhould be 


certified due on the judgment. From this decree Ho2by Compton 
12 the 
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the infant appealed, and the cauſe coming on the 14th December 
1711, Lord KeePrR varied the decree, by directing the perſonal 
eſtate to be firſt applied; and alſo in that part which charges 
Hobby Compton per ſonally; and ordered, that he ſhould make 
good only fo far as the rents and profits of Richard Compton's 
real eſtate, liable to make ſatisfaction of the ſaid judgment, had 
come to his hands; and directed, that if the perſonal eſtate, and 
the rents and profits of the real eſtate, ſhould fall ſhort of paying 
hat ſhould be certified to be due, that ſuch deficiency ſhould be 
made good by ſale of the whole real aſſets and lands of Richard 
Compton, liable to the turd judgment. On the other hand it was 
argucd, that as only a moiety would be liable at law, no more 
ought in equity: equ/tas ſoquritiy legem, Suppoling there was a 
ſubſequent mortgagee, a motety only could be extended as againſt 
him ; why then ſhould the whole againſt the heir at law? And 
the caſe of Harvey v. II och, 30th Offober 1730, was cited, 
where only a moicty was held liable in this Court. 


Lord HARDWICkE, Choncellor.—In caſe of a bond debt, an 
action would lie againſt the heir at common law; it is the debt 
of the heir, and the action is brought in the det and aetinet 
againſt him, but againſt the executor in the inet only. 
At common law, the heir was not bound by a judgment 
againſt his anceſtor ; no /crre facias could be ſucd againſt him: 
this was the difference between a ſpecialty binding che heir and 
judgment obtained upon it againſt the heir, and a jucgment 
againſt the anceſtor, Ihen comes the ſtatute of W/m. 2. which 
enables the creditor to extend a moiety of the land, either in the 
hands of a purchaler or of the heir. Upon what foundation 
were the lands bound? As being in the hands of the terre 
tenant, After the death of the anceitor, there is no ground to 
charge the heir otherwile than as Ze77e tenant. It is objected, 


that a creditor by bond is then in a better condition than a cre- 


ditor by judgment againſt the anceſtor ; now, in the judgment 
the heir is not named, and the bond is become extinct by the 
judgment againſt the anceſtor, and a Court of equity cannot ſet 
it up again againſt the heir. A perſon may have reaſon to pre— 
fer a judgment to a bond, he may take a moicty of the land in 
the life-time of the anceſtor, and ſo defeat meſne incumbrances: 
he may take a moicty after the teſtator's death. Now the queſ- 
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tion is, Whether equity will go farther than the law? I know 
of no inſtance. Indeed equity will relieve the creditor againſt 
meſne impediments; and in caſe of a mortgage, if the heir 
comes to redeem he ſhall redeem the mortgage and the judg- 
ment too, becauſe of the entirety. It is only in that particular 
caſe, it is ſaid, the Court will quicken the ſatis faction by a ſale, 
which is taking all the profits by anticipation. I think the de- 
termination by Lord KING was very right. In Compton v. 
C-mpton, the point ſeemed not to have been conſidered. On the 


Monday following, Lord CHANCELLOR cited Cro. Car. 296, and 


Dy. 207, as authorities for his opinion. 


LAN GLE V againſt Earl of Oxrogp. 


ILL by ſpecific legatee of a mortgage, to forecloſe againſt 
the repreſentative of the mortgagor, who pleaded an ac- 


count ſettled between him and the executor of the mortgagee, 
and a releaſe, 


Lord HARDWICKE, C.—This is not a queſtion of fraud 
or colluſion, but whether plaintiff had ſuch a lien on the eſtate 
as to make her being a party to the account neceſſary, Here 
1s a ſpecific lien on the land deviſed to plaintiff; and I cannot 


ſee how the private account between the executor of the mort- 


gagee and debtor can diſcharge it: the mortgagor has notice of 
the ſpecihc lien, the bequeſt is notice to him, and he is bound 


by it. Suppoſe a bond debt due to B. and after B. aſſigns it, 


the obligor is bound by having notice of the aſſignment, and 
his payment to B. afterwards will not be a diſcharge as to the 
aſhgnee. If the mortgage had been deviſed in general to pay 
debts and legacies, ſuch account with the executor would have 
been a diſcharge, but it is not in the caſe of a ſpecific legacy. 


His Lordſhip was inclined to over-rule the plea, but the caſe 
of Ewer v. Corbet being cited, it was ordered to ſtand for an 


anſwer, with liberty to except. 
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FLoyER againſt: Sir BROWNLOW SHERARD, 


Lord CHANCELLOR. 


HIS is no more than an agreement for the purchaſe of two 
annuities for the ſeller's life, at fix years purchaſe, charge- 
able upon dividends of Bank ſtock, and of which Sir Brownlow 
is tenant for life: And the bill was brought by Mr. Floyer 
againſt Sir Brownlow and the truſtees, to have the arrcars and 
accruing payments ſecured ; and accordingly a decree was made 
at the Kolls for payment thereof. From which decree Sir Brown= 
lord has appealed. 


Here is no evidence of any particular impoſition by the plain- 
tiff; nor does it appear to be a bargain ſought by 8855 but 
propoſed by defendant's agent. 


The queſtion therefore is, Whether the Court can infer any 
impoſition from the price? 


It is the moſt uncertain thing in the world; and though 
there are ſome calculations in general concerning the value of 
annuities, yet they depend upon circumſtances: and there is 
always a great difference made, as to the price, between granting 
an annuity for the buyer's life and the ſeller's. By the proofs 
in the cauſe, it appears that annuities for the ſeller's life are 
ſometimes ſold for ſeven years purchaſe, and ſometimes for 
fix. Take it in the moſt unfavourable light for plaintiff, it is 
ſold but one year under the common value; and this Court will 
not take upon them to ſet aſide thoſe grants, becauſe fold one 
year too cheap, where it 1s the agreement of the parties. 


As to the ſtate of defendant's health, that 1s very material, and 
will greatly vary the price; and it appears from ſome of the 
witneſſes, that he was in a bad ſtate of health, and therefore 
this Court can lay no great ſtreſs upon its being under value. 
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It was ſaid, that the defendant was in great neceſlity at the 
time of granting theſe annuities; and fo perſons generally are 
when they make contraQts of this kind: but this differs from 
the caſe of young heirs, becauſe there it is an anticipation of 
the profits, and before the eſtate comes into poſſeſſion. Here 
Sir Brownlow's father was dead, and he in poſſeſſion, and no 
evidence to ſhew any particular diſtreſs the defendant was in. 


The principal point was, the public conſideration of contracts 
of this ſort, that inſtead of relieving perſons, they only dip 
them further in diſtreſs. If it was an annuity for gaming debts, 
or ſupplying extravagance; as jewels, &c. it would be within 
ſuch rule; but this is a ſale for money, and an abſolute one, and 
only one year's purchaſe diſputed as to the real value given 


for it. 


This is a ſale for an annuity abſolutely, and not redeemable; 
but when they are redeemable, the Court looks upon it as an 
evaſion of the ſtatute of uſury, and only a loan for money. 


The next objection was, as to this Court's giving relief; for 
in many caſes the Court will not ſet an agreement aſide, and 
yet not extend any relief, But in the preſent caſe there 1s no 
difference between ſetting it aſide and not giving relief. There 
is no bill brought by Sir Brownlow to ſet it aſide, and there- 
fore this Court will not let things ſtand ſtill, but muſt do juſ- 
tice between the parties. 


Two hundred pounds a year is granted out of the eſtate of Sir 
Brant, which was 1000/, per aunum. But it appears there 
were annuities to the amount of 850/, a year granted before: 
and therefore, if Mr. Flyer had known of ſuch incumbrances, 
he would hardly have purchaſed theſe annuities; and there is 
no way of coming at the dividends but in this Court, being 
cquitable eſtate in the deſendant; and therefore it is not coming 
into this Court for aſſiſtance; but as it is a grant of an equitable 
eſtate, it is neceflary to come into this Court. The truſtees 
cannot ſafely pay the dividends to any body elſe, after notice 
of this grant; and therefore, in a caſe of this kind, the 
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Court is as much bound to give its relief, as if it was a legal 


title, and an action brought at law; the Court of law muſt be 
obliged to let the party make ule of the legal title. 


This is a very unfavourable caſe on the part of Sir Brownloy, 


in ſelling annuities out of an eſtate before incumbered to the full 
value. 


DECREE AFFIRMED. 


ATTORNEY-GENERAL againſt Lord WEyMouUTH 


and Others. 


S JOLIN JAMES, late of Saint Edmnd's Bury, Baronet, 

by his laſt will, dated 15th Mey 1740, deviſed to Richard 
Dalton, James Caithorpe, and Joſhua Grigly (the executors of 
his will), their heirs and aſſigns, for the ule of them, their 
heirs and aſſigns, all and every his manors, meſſuages, lands, 
tenements and hcreditaments, both freehold and copyhold, and 
all his real eſtate whatſoever, in truſt, to ſell and diſpoſe thereof, 
as ſoon as conveniently might be after his deceaſe, and to pay 
all the monies to ariſe by ſale thereof, and the rents, iſſues, and 
profits in the mean time, and until ſuch ſale (all neceſſary 
charges deducted), unto ſuch perſon or perſons, and for ſuch uſes, 
intents, and purpoſes, as he had thereafter given and be- 
queathed the ſame ; and then he bequeathed 4c02 J. to his late 
brother's widow, Eligabelb James; and 4000/7. to the ſaid 
James Calthorpe ; and to the faid Joſhua Grigby, and one Orbell 
Ray, 10001. to be laid out by them as a fund for certain cha- 
ritable uſes, which he farbore to mention, becauſe they knew his de- 


/igns as to charities; and likewiſe 2000 J. to Joſhua Grighy, for 


his care and trouble; and then he declared his mind to be, that 
his debts, funeral expences, and legacies by his {21d will given 
and bequeathed, ſhould be paid and ſatisfied by and out of his 
perſonal eſtate, if the ſame ſhould be ſufficient for that purpoſe; 
but if the ſame ſhould fall ſhort, then he further declared, that 
ſuch deficiency ſhould be made good, by and out of the monies 
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to ariſe from the ſale of his real eſtate, or of the rents and pro- 
fits in the mean time, ſubject to the payment of his ſaid debts, 
legacies, and funeral expences; he gave and bequeathed all the 
monies to ariſe by ſale of his real eſtate, and by the rents and 
profits thereof in the mean time, and until ſuch ſale, and alſo 
all his perſonal eſtate, unto the ſaid Richard Dalton, James Cal- 
thorpe, and Joſhua Grigby, his ſaid executors, in truſt, to pay 
over one equal moiety thereof to the Governors of the Hoſpital 
of B-thlem, in London, for the benefit, uſe, and ſupport of in- 


curable lunatics, and upon truſt to pay over the other moiety 


thereof to the treaſurers, for the time being, of a ſociety who 
call themſelves the Governors of Saint George's Hoſpital, near 


Hyde Park Corner, to be applied towards carrying on the de- 
ſigns of the ſaid Hoſpital, 


And thereupon the Attorney-General, at the relation of the 
ſaid Hoſpital, filed an information againſt the ſaid truſtees un- 
der the will, and againſt Lord Weymouth and other perſons who 
claimed as heirs at law to the teſtator, ſome of whom had taken 
poſſeſſion of his real eſtate, praying that the teſtator's eſtate 
might be ſold, and the money ariſing by ſuch ſale, and alſo all 
monies received or to be received for mean profits till ſuch ſale, 
might be applied for the uſes, intents, and purpoſes directed and 
appointed by the ſaid will, and to ſupply the defect of a ſur- 
render of a copyhold eſtate, to the uſe of the will, in favour of 
the ſaid charities; or that the whole real eſtate of the teſtator 
might be ſo marſhalled, and ſuch directions given, as would 
beſt auſwer the charitable purpoſes of the teſtator. 


The defendant Lord Weymouth, as to ſo much of the ſaid 


information as prays that the monies ariſing by ſale of ſuch 
part of the real eſtate of the ſaid Sir John James as came to the 


ſaid Sir John James by purchaſe, or which deſcended to him on 


the part of his mother ; and that the monies which have ariſen 
or been received, or, till ſuch ſale ſhall be had, may ariſe and be 
received by the rents and profits thereof, may be applied to and 
for the charitable uſes, intents, and purpoſes in the will of the 
{aid Sir John James directed and appointed; pleads the ſtatute 
made in the ninth ycar of his preſent Majeſty, entitled, An Act 
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to reſtrain the diſpoſition of lands whereby the ſame become 
unalicnable; and by his anſwer ſets out his title to the premiiles 
as heir to the teſtator, on the part of his mother, on a ſuppol- 
tion that Sir John James died without heirs on the part of his 
father. 


On arguing this plea at Z:nco!us- Inn Hall, the Attorney- 
General, &c, on the part of the information, preſſed that the 
plea might ſtand for an anſwer, alleging, that they were not 
ſufficiently prepared on a point of ſuch importance; but the 
CHANCELLOR being unwilling, they were obliged to argue it. 


Lord CHAN CELTLOR.— I ſhould be very glad, if there was any 


doubt in this caſe, to let the plea ſtand for an anſwer, with liberty 


to except, &c. but where the Court has no doubt it is not for 
their credit to Jet the parties proceed; and to ſuppole that 1 have 
any doubt concerning it, may encourage perfons to try the ex- 


pcriment of leaving their lands to charities in this manner, when 


there is a certain way of doing it pointed out by the act of 


Parliament. 


An objection has firſt been made to this plea, becauſe the 
defendants have not ſuſhciently ſhewn themſelves to be heirs at 


law to whom this eſtate can deſcend, But Jam of opinion, 


that this 1s not material upon this plea, the defendants being in 
poſleſſion; and were they ſtrangers in poſſeſſion, they nend not 
have ſhewn a title in themſelves, but a want of title in the re- 
laters, and have pleaded this act of Parliament by way of bar. 


1994 


Upon the merits there are two general conſiderations; 1%, What 


is the true conſtruction of this act of Parliament? 2%, What 
is the ciicc& of this will? 


It is inſiſted, that the true intention of the act was, according 
to its title, to reſtrain the diſpoſition of lands whereby they be- 
came unalicnable; and this was the only intention of the act. 

. 

Put I think the intent of the act is taken up much too ſhort ; 
for the title is no part of the act, and has often been deter- 
mined not to be ſo, nor ought it to be taken into conſideration 

in 
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jn the conſtruction of this act, for originally there were no titles 
to the acts, but only a petition, and the King's anſwer; and the 
judges thereupon drew up the act into form, and then added 
the title; and the title does not paſs the ſame forms as the reſt 
of the act, only the ſpeaker, after the act is paſſed, mentions 
the title, and puts the queſtion upon 1t, therefore the meaning 
of this act is not to be inferred from the title, but we muſt con- 
{er the act iticelf. It firſt takes notice, that gifts and aliena- 
tions of land in mortmain are prohibited by divers wholeſome 
Laws, as prejudicial to the common utility; and then it proceeds, 
that nevertheleſs this public miſchief has greatly increaſed, by 
many large and unprovident alienations or diſpoſitions, made 
by languiſhing or dying perions, or by other perſons, to uſes 
called (charitable), to take place after thcir deaths, to the diſhe- 
riſon of their lawful heirs. The reaſon of this ſtatute was, to 
hinder gifts by dying perſons, out of a pretended or miſtaken 
notion of religion, as thinking it might be for the benefit of 
their ſouls to give their lands to charities which they paid no 
regard to in their lifetime; and therefore the act of Parliament 
has not abſolutely prohibited the diſpoſition of land to chari— 
table uſes, but left it to be done by deed executed a year before 
the death of the grantor, and enrolled within fix months after 
execution, though this will render them equally unalienable; 
but the legiſlature blended the two inconveniencies together, 


the acts of languiſhing and dying perſons, and the diſheriſon of 


heirs, 


This being the general intention of the act, What is the pro- 
viſion of it? That from and after the 24th of ure 1730, no 
manors, lands, tenements, &c. nor any perſonal eſtate to be laid 
out in the purchaſe of lands, ſhall be given, granted, aliened, 
limited, releaſed, aſſigned and transferred, or appointed, or 
any ways conveyed or ſettled upon any perſon, for any eſtate 
or intereſt, or any ways charged or incumbered, &c. in truſt, 
or for the bencfit of any charitable uſes whatſoever. 


Theſe words import, 1/7, That it ſhall not be in the power of 
any perſon to convey the lands themſelves. 2%, That it ſhall 
not be in their power to charge or incumber them. 
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And therefore it muſt be agreed, that no man can charge 1000/7. 
500/l. or even 100 J. on any lands, of ever fo great value, to 
any charitable uſe whatſoever ; and the preſent cafe is ſtronger, 
as it gives the whole reſidue (after payment of particular 
legacies, &c. ) to a Charitable uſe; not only the gifts of lands 
themſelves is made void by the act, but even any charge out of 
them. Then conſider the ſecond queſtion, What is done by this 
will; and I am of opinion, that it is both a deviſe of the land 
itſelf, and a gift of the money (ariſing by the ſale of the land, 


after payment of particular charges) contrary to the prohibi— 
tion of the act. 


1/, It is a gift of the rents and profits till a ſale, and how 
long it will be before a ſale, till what time it will be poltponed, 
nobody knows; no man has a right to compel the truſtees to 
{ell, if they pay the debts and legacies, but the charity, and it 
being a deviſe of the rents and profits, it is a deviſe of the lands 
themſelves. Ihen, as to the deviſe of the money ariſing from 
the ſale, I do not think it neceſſary, in order to determine this 
queſtion, to ſay, whether it is to be conſidered as a deviſe of the 
land or money; but if this act of Parliament did not ſtand in 
the way, the perſon entitled to the reſidue might have come, 
and prayed to have the land in this Court, inſtead of the money, 
and might have retained it as land, and the rather, as the teſta- 
tor has given the profits till ſale, ſo that he has made them 
owners of the equity of the eltates; and therefore, this is as 
ſtrong a caſe as that of Roper and Ratzchfje, But I will not de- 
pend upon that caſe, becauſe Il am of opinion, that whether 
this ſurplus is to be taken as money or laud, it is juſt the ſame 
thing, and that this act of Parliament is ſtronger than that of 
1ith and 12th W. 3. againſt Papiſts, for there the diſability was 
upon the perſon taking; and it was ſaid on his behalf, that 
when he came to take he would have it as money, and the act 
of Parliament has created no diſability to take money : but here 
the diſability is laid upon the perſon deviſing. The prohibi- 
tion 18, that no manors, &c. ſhall be given, &c. by any manner 

of words, or any ways charged or incumbered by any perſons 
whatſoever; and the ſubſequent clauſe makes void all charges 
and incumbrances for the benefit of a charity. 


Therefore, 


© ay GR 
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Therefore, if Sir John James, inſtead of deviſing the ſurplus, 
had ſaid, I charge my real eſtate with the payment of 1000 /. 
to a charity, it would certainly have been void by the expreſs 
words of, this act; and will it not then be extremely abſurd to 
ſay, he ſhall be able to give his whole real eſtate to be turned 
into money, for the benefit of a charity? 


It is impoſſible, in my opinion, to ſay, that ſuch a deviſe as 
this can be maintained, and therefore I think it would be very 
wrong to let the plea ſtand for an anſwer, which might lead 
the parties into further expence, and induce people to deviſe 
their lands in this manner. 

PLEA ALLOWED. 


On 5th February 1745, this cauſe, and another in which 
James was plaintiff, againſt Lord /:ymouth and others, came on 
to be heard, with reſpect to the charities, and other matters; 
when Lord HaRDwicKe eſtabliſhed the will, and directed the 
truſts to be performed, except as to the deviſe of the ſurplus of 
the real eſtate to charities ; and declared, if the perſonal eſtate 
is not ſufficient to pay debts, funeral expences, and legacies, 
that the legacy of 1000/7, and the intereſt given in truſt to be 
laid out and ſettled as a fund for charitable uſes, ought to be 
ſatisſied entirely out of the perſonal eſtate, as far as the ſame 
will extend, and that the reſidue of teſtator's debts, and other 
legacies, and the intereſt thereof, ought to be raiſed and paid 
out of the real eſtate ; and decreed accordingly. James brought 
the laſt bill, as heir at law on the father's ſide, to ſet aſide the 
charitable deviſes, and for an account of rents and profits, 
Court will marſhal aſſets in favour of a charitable legacy. 


IPON againſt PieON. 
4 4 S 173 e . 


a r. 22 


BILL by plaintiffs, as repreſentatives of ſeveral ſiſters of Pipon 


| the inteſtate, againſt the defendants, who are ſiſters of the 
nteltate, The caſe was: 


H The 
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1744. The inteſtate died at %%, and at the time of his death there 

Fron was owing to him 500/. bond-debt, in Lendin: the plaintiffs 

again brought their bill for a Ci{iribution of the 500 J. according to 

8 the ſtat of Car. 2.; and the queſtion was, Whether it ſhall be 

2. tate of inteſ, diſtrihutable according to the laws of Eagland, it being found 
Ny m_— in the province of Cautunbusy, in which caſe the plaintiffs will 
2 a Kor be entitled to part; or whether it ſhall be diſtributed according 


the country to the laws of Jerſey, where the inteſtate reſided at the time of 
where he was 


| reſident at his death; in which caſe, the plaintiffs, by thoſe laws, would 


3 —_ not be entitled to any part of it:? 


fe . Term Aon S of | 

On the part of the plaintiff was cited Dy. 305. that a bond 
debt is diſtributable according to the Jaws of the place where 
found, after the inteſtate's death. That local cuſtoms only affect 
Fro tunto, and within their extent. 17 ern, 134. That here 
were ſeparate adminiſtrations, and the effects, in ſuch place, 
mult go according to the law of cach place : that the cuſtom of 
Londen follows the perſon whereſoever he goes, and is not 
founded on the locality of the effects; but the cuſtom of the 
Province of Fort is local. 2 ern. 82. Chalnley V. Cholmley. 
And the party that comes to plead, muſt not only plead the 
death of the inteſlate, but alſo that the effects were within the 
province, as was done in Goodwin ve Ramſden, 1 Vern. 200. 


On the part of the defendants it was argued, that a perſonal 
eſtate, from its nature, follows the perſon, and is ſubject to the 
{ame law to which he was ſubject: the reaſon why adminiſtra- 
tion is neceſſary in both provinces, where there are effects in 
both, is becaule they are different juriſdictions, and not becauſe 
the laws and cuſtoms in cach province are different; and it was 

: ſaid, if the clicQs were to be diſtributed according to their 
locality, it would greatly aſlect our public funds; for no foreigner 
would be concerned in them, if, after his death inteſtate, the 
perſonal eſtate which he had here was to be diſtributed accord- 
ing to our Jaws, and not according to thoſe of his own country. 


Lord HaRDwiICKE, C. 


| ſhoald be very unwilling to go into the general queſtion, 
for it is very extenfive. This is merely the caſe of a debt. The 


8 — — —— — — 


queſtion 
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queſtion then is, Whether the plaintiffs, as next of kin, have a 
right to call for an account of this part of the reſidue only? and 
] think there is not ſufficient ground for it. If I was to go 
into the general queſtion, the perſonal eſtate follows the perſon, 
and becomes diſtributable according to the law or cuſtom of the 
place where the inteſtate lived. As to the uſage of taking out 
adminiſtration, that is only to give the party power to ſue with- 
in ſuch a juriſdiction, and does not any way determine the equi— 
table right which the party has to the effects: this argument 
holds the ſame as to foreign countries, in relation to this queſ- 
tion. Though Jer /cy 1s under the King's dominion, as part of 
his dutchy of Normandy, yet it is governed by its own laws; and 
if the queſtion was to be determined now, I think the locality 
could not prevail, for it would be extremely miſchievous, and 
would affect our commerce. No foreigner could deal in our 
funds but at the peril of his effects going according to our 
laws, and not thoſe of his own country, The words of the 
ſtatute are very particular, vg. the reſidue undiſpoſed of is to 
be diſiributed, &c. fo that the plaintiffs are wrong in coming 
into this Court for an account of only part ; for by the ſtatute, 
an account muſt be decreed of the whole, and the general admi- 
niſtrator is not before the Court. If I was to direct an account 
of the whole, the Courts in Jerſey would act contrary, which 
would be to involve people in great difficulties. This caſe 
differs from where a ſpecific part conſiſts of chattels here in 
England. 
Bill diſmiſſed with Coſts. 


Thorne v. Watkins in Ch. goth Oclober 1750, ad diem. Vide Prec. 


in Ch. 578. Burn appellant, Cie reſpondent, before the 
Privy Council, 7th April 1762. 


Wallis v. Brightwell, 2 Wms. 88. One, by will made in Eng- 
land, deviſes lands in Ireland in truſt to pay Bol. a year to his 
wife for life. The teſtator, his wife and truſtee, lived in 
Eugland. Held, the annuity ſhould be paid in Engliſh money, 
without charge of remittance. 
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Cartrh againſt CARTE. 


AMUEL CARTE, prebend of Tafbvroote, in 1714 granted a 
leaſe of his prebendal lands to one of his children for 21 years, 
who declared the truſt to be for Samuel Carte for life, and then 
for ſuch purpoſes as Samuel Carte by deed or will ſhall appoint. 
This leaſe was renewed annually, and on every renewal there 
was a new declaration of truſt executed ; the latter renewals 
and declarations appear to have been all made to and by his 
daughter. 


In 1735 he made his will, and directed his eldeſt ſon Thomas 
ſhould have the ſole diſpoſal and benefit of this leafe, and made 
him executor and reſiduary legatee. 


By a ſubſequent clauſe, which was inſerted in a void between 
the cloſe of the will and the ſigning (and which was contended 
by plaintiff to have been done in 1739, and to amount to a 
republication), he takes notice he had made his ſon Thomas exe— 
ecutor and reſiduary legatee; and declares, that if his ſon 
ſhould be moleſted or diſturbed by any proſecution of the go— 
vernment, by which he would incur a forfeiture of his intereſt, 
and could not be his executor, he makes his ſon Harry, and 
daughter Sara, executors, and gives them what he had given 
his fon Thomas, 


In 1739 a new leaſe was granted to Særab, and a declaration 
of truſt was executed by her in the fame words as the former 
had been, and which is now ſubſiſting. The will and clauſe 
were proved as one will in the Spiritual Court, without any 
notice being taken that the clauſe was inferted after making 
the will. 


Lord Harpwicks, C. | 
The general queſtion is, Whether the renewed leaſe in 1739 
paſſed by the will in 1735 


There 
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There are three matters for conſideration. , Whether the 
will made on the 19th January 1735 was ſufficient to paſs, not 
only the truſt then in being, but alſo all ſubſequent benefit, in 
caſe there ſhould be no new declaration of truſt? And this will 
depend upon the new leaſe being conſidered a revocation of the 
will. 24, Whether the new declaration on the ſubſequent leaſe 
will make any alteration? And that depends on the particular 


penning of the new declaration of truſt, 34, Suppoſing the will 


in 1735 to be revoked, either by the determination of the leaſe, 
or the new declaration of truſt on the new leaſe, whether here 
is ſufficient evidence of a republication of that will ? 


As to 1ſt queſtion, I am clear it is ſufficient to paſs a ſubſequent 
benefit; all the caſes cited of revocations of will by ſurrender of 
leaſes have been of legal eſtates of terms of years, and no one has 
been determined on the deviſe of a truſt of a term. The caſe in 
Gola. 93. and Abney v. Miller, 11th June 1743, were ſo; and 
the latter was particularly penned to conſine the intereſt of the 
deviſee to the term then ſubſiſting. If it ſtood merely on the 
intent of the teſtator, it could not be underſtood, but that when 
he gave a college leaſe, he meant all renewed leaſes ; but the in- 


_ tention muſt ſtand with the rules of law, and whether it does, 


depends on the penning of the will, 


The caſes of terms for years differ greatly from a deviſe of 
the frechold, and therefore this caſe is not like that of Bunter 
v. Coche, which depended on the words of the ſtatute of wills, 
which ſays, Any perſon having an eſtate may deviſe. The de- 
vile of the contingency of a freehold is out of the ſtatute, as has 
been properly determined in the Houſe of Lords: but that is 
not the caſe of a leaſe, which may be deviſed though not in poſ- 
ſeſſion; fo that here is no queſtion as to the ability of the teſta- 
tor to give ſuch future intereſt; nor could there be any, for all 
the caſes of revocation of legacies of terms for years depend on 
the ſhort penning of the will. As therefore the teſtator might 
have uſed words that would have paſſed ſuch an intereſt, the 


queſtion is, Whether the words of this will are not ſufficient with 
the intention? 
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The teſtator had only the truſt eſtate; he gives by his will the 
diſpoſal of the leaſe to his ſon, which leaſe was in his daughter's 
name, by which he muſt mean to give the truſt to his ſon, and 
all the profits ariſing from it; and it was rightly obſerved at the 
bar, that the words are to be taken in as large ſenſe as if the leaſe 
and declaration of truſt were recited ;—that he 1s to take the whole 
truſt, and not the truſt only of the then exiſting leaſe, but of 
any renewed leaſe. The declaration of truſt gives him power to 
ſurrender the leaſe, &c. What can he ſurrender for? Not to 
part with the beneficial intereſt, but to take a new leaſe, If the 
leaſe and declaration of truſt had been recited, there could not 
have been any doubt, and therefore it muſt be conſidered as a 
deviſe of the leaſe, and all ſubſequent intereſt. This conſtruction 
is conſiſtent with the intention of the teſtator, and all the rules 
of this court. Suppoſe the declaration had been for a particular 
purpoſe, and then that generalclauſe, there would have been no 
doubt in the caſe; and the naming the perſons to take the be- 
nefit in another inſtrument makes no difference; ſo it would 
be if it had been declared to be for the benefit of thoſe he had by 
any dced appointed. 


If the caſe reſted here, I ſhould think clearly that nothing had 
been done to defeat the intention of the teſtator in the will of 


1735; but the ſubſequent acts, which appear to have been done 
ex abundanti cautela, make the greater difticulty, 


The queſtion therefore is, Whether theſe new declarations, by 
reaſon of their particular penning, amount to a revocation ? 


It would be hard, with reſpec to the intention of the teſtator, 


if what he did with a view to carry on the ſame intention, and 
to preſerve the eſtate in the ſame manner he had ſettled it by 
his will, ſhould work an alteration of it; but if the rule of law 
has ſuch an effect upon it, this Court cannot help it. The 
teſtator might have made a writing of diſpoſal which would 
have been irrevocable, and then it had been out of his power 
to defeat it: he has not done ſo, but made the diſpoſition by 
will, which in its nature is a revocable act. The queſtion then 
is, Whether the words in the declaration of truſt, * ier the 
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% death of Samuel Carte, then to ſuch uſes, &c. as the ſaid Samuel 
% Carte ſhall by will appoint,” ſhall be referred to the operation 
of the will made antecedent to it, or to a will to be made ſub- 
ſequent ? If they ſhall refer to the former, that is to the ope- 
ration of the will, as it cannot take effect till the death of the teſ- 
tator, the declaration is well referred ; but there is no caſe to 
warrant that conſtruction, how reaſonable ſoever it may be; and 
I am very unwilling to determine againſt it; for it may affect 
copy hold eſtates ſurrendered to the uſe of a will: I have more 
doubt on this queſtion than on the others, but am not under any 
neceſſity to determine it ; for whether they have reference to the 
operation of the antecedent will, or to a will to be made ſub- 
ſequent, if there is a ſuſhcient republication of the will ſince the 
time of renewing the leaſe, and the declaration of truſt made 
thereof, it will diſcharge me from giving any opinion on that 
queſtion, 


It has been ſaid, this Court will follow the rules of law as to 
revocation of wills by acts contrary to the intention of the teſta- 
tor. The point on which it was put is, that a court of equity 
will follow the rules of property at common law, and deter- 
mine on the equitable intereſt on the ſame rules as courts of law 
do as to the legal eſtate; but that rule is miſapplied: as to the 
manner of conveyancing, many acts will paſs a truſt eſtate that 
will not paſs a legal, ſuch as a declaration, &c. Suppoſe A. de- 
viſes his real eſtate, a feoffment in fee to the uſe of himſelf ſub- 
ſequent to the will is a revocation of it; but a ſubſequent mort- 
gage would not be a revocation in this Court, becauſe it 1s only 


a ſecurity for a debt, and the deviſee would take the legal eſtate 
ſubject to that charge. 


As to 3d queſtion ] am of opinion here is ſufficient evidence 
of a republication. The clauſe inſerted appears to have been ſo 
done lubſequent tothe renewal of the leaſe, and has been proved 
in Doors Commons as part of the will; and though there are 
inſtances of wills being ſent to Doctors Commons to be returned 
with a more particular probate, yet as this clauſe or codicil (for 
ſo it has been called) has no date to it, it would be proved with- 
out a date, and then the ſame queſtion would remain to be de- 
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termined in this Court, vg. When it was made? Every codi- 
cil ſets up what it does not alter in a will: as to that part of it, 
where he makes his ſon H. and daughter S. executors on a con- 
tingency, it would in ſuch caſe be void; for if a man gives an 
eſtate to A. and his heirs, and in caſe he commits high treaſon 
he gives to another, that is a void condition; becauſe it would 
be defeating the effect of the laws relating to forfeiture for high 
treaſon; and fo it is in caſe of an eſtate tail: but where a lega- 
tee dies in the life-time of the teſtator, he may ſubſtitute another 
in his ſtead, and it is on this reaſon, becauſe no intereſt had ever 
velted in the legatee. 


STONE againſt TurfiIN. 


EFENDANT brought an action againſt plaintiff, and bail 
was put in below, and afterwards plaintiff ſiled a bill in 
Chancery againſt the defendant, and obtained an injunction to 
ſtay proceedings at law till anſwer. The defendant took an 
aſſignment of the bail-bond, and was proceeding upon it, and 
now Mr. Waller moved for an injunction to flay proceedings 
on the bail-bond, 

Lord HarDwicke, C. took a diſtinction, that where bail is 
put in above, an injunction to ſtay proceedings againſt the prin— 
cipal cxtends to proceedings againſt the bail, becauſe you can- 
not, in caſe of bail above, proceed againſt the bail, till you have 


againſt the principal ; but the caſe is otherwiſe where bail is only 


put in below, for there the plaintiff has his election to pro- 
ceed on the bail- bond. Mr. Waller ſaid, there was as much 
equity in the one caſe as in the other; and nobody oppoſing 
the motion, is Lordſhip, after ſome deliberation, granted the 
injunckion, till anſwer, or further order. 


2 Lord 
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Lord IN HIN againſt FRENCH and Others. 


ILL by plaintiff, as adminiſtrator to his late ſon Lord Obryan, 
againſt the defendants, for an account of the perſonal eſtate 
of Lord 7homend; or tor ſale of ſo much of the real eſtate as was 
directed to be fold by his will in 1738, by which he firſt deſires 
his debts to be paid, and then gives all his real eſtates to truſtees ; 
and directs them to ſell a competent part of the premiſes, in the 
firſt place to pay off all his debts and legacies, and then to reim- 
burſe themſelves all charges; and in the mean time, till ſuch 
ſale, to apply the rents and profits in payment, &c. and after 
payment of his debts and legacies, to convey what ſhould remain 
untold to Lord O5ryan, fon and heir apparent to Lord Inch:quin, 
in tail male, remainder to Percy Wyndham, youngeſt ſon of Sir 
William Wyndham, in tail male, with remainders over. 


He gives a legacy of 20, ooo. to Sir Millam Wyndham, and 
directs that the whole money ariſing by ſuch ſale MD be account- 
ed ferſonal eſtate, and gives all the reſidue of his perſonal eſtate, 
after payment of his debts and legacics, to Lord Obryan. 


It appeared that, at the time of making the will, his perſonal 
eſtate in money was about 8000/, and in furniture, &c. about 


7000 1. ; but at the time of his death his perſonal eſtate amounted 
to about 30,000 J. and his debts and legacics to 60,000 /. 


Three queſtions were made: 


1//, Whether the perſonal eſtate ought to be applied towards 
paymentof thedebts and legacies in the firſt place, or whether it 
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ſhall be exempt, and the real eſtate be ſubjected thereto? 2d, By 


a codicil, the teſtator had declared the 20,000 /. lepacy given to 
Sir William Iyndbam, to be in truſt for Lord Clare; and Lord 
Care being attainted, queſtion was made, whether it is not a 
lapſed legacy? 3d, Suppoſe the legacy of 20,0c9 /. to be a good 
legacy, whether it is to be paid out of the real or perſonal eſtate, 


the inſtrument declaring the truſt being witneſſed by two per- 
lons only ? 
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As to 1// queſtion. —On the part of the plaintiff it was argued, 
that the intention of the teſtator was, that all his debts and legacies 
ſhould be paid out of his real eſtate, a competent part of which 
he has directed to be ſold for that purpoſe; that the reaſon why 
he has made a collective fund of the perſonal eſtate and of the 
money ariſing by ſale of the real, is, that Lord Obryan might 


have the reſidue, which could not be if the perſonal eſtate was 


to be firſt applicd, for it would not ſatisfy half the demands; 
and that the teſtator muſt know; and therefore it would be abſurd 
to give the reſidue of his perſonal eſtate, when he had charged it 
with debts and legacies amounting to the whole of it: and ſeve— 
ral caſes were cited as authorities on this queſtion, v. Walter 
v. Pink, 5th June 1732, at the Rolls; and in July 1736, before 
Lord TALBoT, as a caſe in point ;——=Bamfield v. Wyndbam, Prec. 
in Ch. 101.—Stopletrn v. Corville, at the Rolls, 17th Fuly 1735, 
and before Lord Ta1.BoT, on Toth Ju 1736, upon appeal. 
IWainwright v. Bendtwes. 2 Vern. 718. Heath v. Heath, 
2 Vins. 366. Attorn-y General v. Barkbam, before Lord TALBOT, 
26 June 1735. Adams v. Meyrick, at the Rolls, in 1724. 


As to 2d queſtion. Lo D CHANCELLOR ſaid, he would not 
determine on Lord Clare's right, without his appearing in Court; 
and though his being beyond ſea and attainted may be reaſon for 
the plaintiff not making him a party, yet he ſaid there is no in- 


ſtance of ſuch a perſon's right being determined in this Court 


without his appearing ; and it was refuſed in the caſe of Fan- 
liden v. Vanliden. 


As to 3d queſtion.— His Lordſhip declined going into it for 
ſome time, as thinking it depended upon the 24; but the counſel 
for all the parties being very deſirous to have his opinion upon 
it, he at laſt conſented to it, after having ſtrongly recommended 
a method of putting off the cauſe for ſome time, and ordering 
the account to be taken in the mean time of the debts and lega- 
cies, when Lord Clare would in all probability enter his claim, 
and then the plaintiff wouid hare an opportunity of ſerving him 
with proceſs; for ſuppoſe the plaintiff ſhould prevail, that the 
perſonal eſtate is exempt from all debts and legacies; and the 
heir at law ſhould prevail, that the iaſtrument declaring the truit 
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is not ſuſſicient to charge the real eſtate, Lord Clare would be 
defeated of the 20,000 /. 


It was inſiſted on behalf of the plaintiff, that the 20,0007. was 
payable in the ſame manner as the other legacies; that 1s, out 
of the real eſtate, which the teſtator has charged with ſuch other 
legacies as he ſhould by any codicil diſpoſe of; and though the 
codicil is witneſſed by two perſons only, and therefore cannot 
of itſelf charge the real eſtate, yet in the preſent caſe it is ſuſſi- 
cient to givea legacy, and 1s no more than a thing reterred to by 
the will, and it is the ſame as if the teſtator had declared in his 
will that his real eſtate ſhould be charged with payment of ſuch 
legacies, which he ſhould give by ſuch a paper writing; and the 
caſe of Brudenell v. Boughton, heard on 6th March 1741, was 
cited for that purpoſe, 


On the part of the defendants, the general rule of law was re- 
lied on, that debts are in the firſt place payable out of the per- 
ſonal eſtate, and legacies out of the perſona! eſtate only, ex vi 
{ermin! ; and that expreſs words or neceſſary implication only 
can exempt the perſonal eſtate from thoſe charges, and a gene- 
ral charge on land does not neceſlarily exempt the perſonal eſtate. 
Lord TALBOT, in Stapleton v. Colville, ſaid, That the particular 
words by which a fund is created out of land, will make no dif- 
terence. It is neceſſary that he who tries to alter the rule of law, 
mult ſhew expreſs words of exemption, or what is tantamount, 
a ſpecific bequelt of the perſonal eſtate, which laſt was the cir- 
cumſtance attending all the caſes cited on the other fide; andit 
was ſaid, there is no inſtance where a general reſidue of a per— 
lonal eſtate, that is, after payment of debts and legacies, was con- 
ſidered as a ſpecific bequeſt, and exempt from payment of debts 
and legacies; that in thoſe caſes where the perſonal eſtate is 
lpecifically bequeathed, if the real eſtate is ſo too, the rule of 
law ſhall take place, as in Bromball v. Wilbraham, heard at the 


BD, * 
Holle, on 17th Nævemòer 1730, and afterwards aſſirmed by 
Lokd CHANCELLOR. 


It was then argued on the words of the will, and the ex- 
ternal circumſtances, that the teſtator intended to make the 
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real and perſonal eſtate a general fund to pay his debts, and 
then the rule of law takes place, that the perſonal ſhall be firſt 
applied; that if the teſtator had intended to give the perſonal 
eſtate exempt from the charges, he would have ſaid fo, and laid 
them on the real, The reaſon why he made an aggregate fund 
might be, that as a particular ſum could not be raiſed by ſale 
of the real eſtate, therefore, whatever might remain over, he 
might intend ſhould not be laid out again, but ſhould be conſi- 
dered as perſonal eſtate, and go to Lord On. What is 
chiefly relied on by the other ſide, is the truſt of the real eſtate 
for payment of debts. In all the caſes cited, the Court con- 
ſidered it as a truſt for payment of what the perſonal eſtate ſhould 
not be ſuſſicient to pay. This doctrine was taken notice of by 
Lord TALBOT, in Stapleton v. Colville, in which caſe Ha- wood 
v. Child was cited. The view of the teſtator, in the preſent 
caſe, was to continue the eſtate in his name, and therefore he 
ſettled it on all the takers that were zu ef/e for life only. It 
could not for that reaſon be in his view to take ſo much from 
the real eſtate to give to Lord Obryan, to be at his abſolute diſ- 
poſal. This caſe was ſaid to differ from thoſe where the real 
eſtate is given to one, and the perſonal eſtate to another; and 
by ſuch a conſtruction the legatee would be deprived of the be- 


nefit of his legacy; for here both the real and perſonal are 


gth March 
1741. 


given to one and the ſame perſon; and had Lord Obryar lived, 
he had been benefited by the real eſtate. 


To 34 queſtion.— It could not be by accident that the codicil 
was witneſſed by two perſons only, for it was executed on the 
ſame day the will was. A diſtinction was taken where a real 
eſtate is made ſecurity for a legacy, after to be given by a codi- 
cil; in ſuch cafe, a will executed according to the civil law 
may alter that legacy, and the real eſtate will ſtand as a ſecu— 
rity; but when it is to be paid primarily out of land, nothing 
can alter the legacy, but what is executed according to the 
ſtatute of frauds. In the caſe of Brudenell v. Boughton, the 
Court reaſoned, that where land was a ſecurity, if a codicil 


took away the legacy, the ſecurity was diſcharged ; and the caſe 
of Hy.te v. Hyde was there cited. 


If 
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If this is not chargeable on the perſonal eſtate, it is not a le- 
gacy; and it cannot be a charge on the real eſtate, becauſe 
the codicil is not executed according to the ſtatute; and the caſe 
of Adlington v. Can was cited, where there was a deviſe of land, 
and a declaration of truſt; but the latter, not being executed 


according to the ſtatute, was conſidered not to affect the bene- 


ficial intereſt given by the will. 2 Ventr. 345. 368, 1 Ch. Ca. 
297. were allo cited. 


Lord HARDWICKE, C. after taking two days to conſider of 
it, gave his opinion: 


The true queſtion is, Whether the teſtator has given what 
was ſtrictly his perſonal eſtate to Lord Obryan, exempt from 
debts and legacies, and they are charged on the real eſtate? Put- 
ting the queſtion the other way, it is tantamount; that is, 
Whether ſo much of the real eſtate is to be fold as will anſwer 
all the debts and legacies, and that money ariſing by the ſale 
be added to the perſonal eſtate, and made one aggregate fund ; 
and then ſo much to be taken out as will pay the debts and le- 
gacies, and the reſt to go to Lord Obryan, under the bequeſt of 
the reſidue of the perſonal eſtate? 


This will depend on the rule eſtabliſhed in the courts of law 
and equity, and the determinations upon it, and the application 
of this caſe to that general rule. 


The general rule of law and equity is, that the perſonal eſtate 
is the firſt fund for payment of debts; and as to proper lega- 


cies it is conſidered as the only fund, both in the eccleſiaſtical, 


and in this court; if, therefore, the perſonal eſtate is to be ex- 
empted from theſe charges, it muſt be ſo expreſſed, or it 
mult appear from a plain neceſlary implication ariſing from 
the words of the teſtator; and in ſuch caſe of an implication or 
plain intention, without expreſs words, it mult appear that the 
perlonal eſtate is given as a ſpecific bequeſt in ſome ſhape; and 
beſides, the teſtator muſt have directed another fund to diſcharge 
them, not that he can take from creditors their right of coming 
n the perſonal eſtate, but he may charge which fund he will, 

L as 


37 
1744. 
— | 


Lord 
IxcHI quis 


againſt 
FRENCH. 


0 
ö 
1 
1 
1 
Y 


38 


1744. 
Cd 
Lord 
Ixcuiqvin 
againſt 
FRENCH. 


CASES IN CHANCERY, Ge. 


as between his repreſentatives. There is no ſubſtantial or gene- 
ral difference between the caſes where, in order to exempt the 
perſonal eſtate, and charge another fund, a man has directed his 
real eſtate to be charged with payment of his debts, &c. and 
where he has directed his eſtate to be fold for that purpoſe. 
There are inſtances in both thoſe ways, where the perſonal eſtate 
has been taken in aid of the real, and where it has been exempt. 
The next thing will be, to take notice of the caſes cited. On 
the part of the plaintiff, the firſt was Valter v. Pink, which is 
not at all applicable to the preſent. The queſtion there was, 
Whether the perſonal eſtate was liable to a ſum of money, which 
was made a particular charge on part of the real eſtate to be ſold ? 
and no ſuit could have been inſtituted for it in the Spiritual Court, 
but a prohibition would have laid. Neither is the cafe of Che/ſ- 
ter v. Painter applicable; two-thirds of a real and perſonal eſtate 
was particularly charged with the payment of debts and lega- 
cies, and the one-third was given to the wife. 


Bamfield v. Wy::dham in Pre. in M. is not applicable; for there 
the perſonal eftate was not given by way of reſidue, but the 
whole perſonalty was given ſpecifically. In Wainwrizht v. Bend- 
loices, 2 Vern. 718. Prec. in Cb. 451. the real eſtate was di- 
rected to be ſold, and the debts, &c. to be paid out of it, and 
the ſurplus given to particular purpoſes. The teſtator then gives 
a ſpeciſic bequelt out of the perſonal cſtate to his brother, and the 
1clidue of the perſonal eſtate to his wife; the reſidue in that 
cale was coulidercd as ſpecifically deviſed; and the reaſon on 
which the court went, was, the real e{tate was directed to be 
fold out and out; in the preſent caſe, there is no direction to ſell 
out and out, but only a competent part. Another reaſon which 
the court went upon in that caſe: the teſtator in the latter part 
of his will gave a particular part of the perſonalty to a legatee, 
and then followed the bequeſt of the reſidue, which was conſi- 
dercd as a ſpecific beguelt of the perſonalty after that particular 
thing taken oat. There is ſome differcuce in thoſe two books of 
Lotd Cowrrk's reaſons; and I own I am not ſatisfied with his 
reaforing, 43 to the bequelt of the reſidue of the perſonalty, as 
reported in Fern, for it is very dangerous. 


In 
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In the caſe of Barkham v. Bethlem Hoſpital, the perſonal eſtate, 
and not the reſidue, was made only liable to funeral charges. 


* 


Stapletin v. Colville depended on particular penning; the per- 
ſonal eſtate, aad not the reſidue, was given. 


All the caſes depend on their particular penning, and lay 
down no general rule that can extend to this or any other caſe, 
except that reaſoning in Fern. which would be too dangerous to 
admit. Theſe were the caſes cited on plaintiff's part. 


On the ſide of the defendants were cited Brombhall v. Wilbra— 
ham. That was a gift of a perſonal eſtate, and not of the 
relidue, and yet the perſonal cſtate was applied in aid of the 
realty. Lord TALBOT takes notice of the word “ chargeable,” 
but his reaſons in Soplcton v. Colville make no difference be- 
tween the words“ chargeable” and © charged.” 


Hoz/ewwsod v. Child (in the report called Horwd) which was 
heard on 13th Auguſt 1734, is directly in point, in which al- 
moſt every thing occurs which has been argucd from in the 
preſent caſe. 


The next conſideration will be, the particular penniog of this 
will, and the application of this cafe to the general rule. In 
the firſt ſetting out the teſtator had no intention to ſeparate his 
eſtates, becauſe he deſires to diſpoſe of all his worldly eſtate, and 
then immediately directs his debts and legacies to be paid, ſo 
that from thence appears no intention to exempt his perſonal 


eſtate, but the contrary ; though creditors by thoſe words would 
Le inuitled to come on the real eſtate for ſatisfaction, according 
to the caſe of Codrington v. Lee. He next directs a competent 


part of his real eſtate to be ſold, and the money ariſing by the 
late to be conſidered as perſonal eſtate. 


t has been inſiſted, that by the directions to pay all his debts, 
i ſhould be paid out of that particular fund ; but the caſe of 
II Slereuod v. Child will govern here, where the words were full 
as ſtrong, and the Court will take it to mean, that ſo much ſhall 
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be raiſed, as with the perſonal eſtate will be ſufficient to pay 
debts and legacies; and as an exact ſum cannot be raiſed, the 


Iscx1Qv1s reſidue, if any, ſhall go to Lord Obryan, This is the firſt in- 


again 
FRENCH, 


Stephenſon 
v. Heath- 
cote,7th Feb. 
1758. Lord 
Northington 
ad idem, 


| ſtance where a deviſe of a reſidue was inſiſted to be fo of all the 


perſonal eſtate, but indeed this will 1s particularly penned. The 
next thing inſiſted on is, that the money to be raiſed by ſale is 
to be competent to pay all the debts and legacies, but there is 
no caſe where ſuch a clauſe of the reſidue, as in the pre- 
ſent, is taken otherwiſe than as the reſidue of the proper per- 
ſonal eſtate. Can any thing be ſtronger to ſhew his intention 
that his perſonal eſtate ſhould be ſubject, when he has made the 
money ariſing by ſale to be part of that which 1s the proper fund 
for payment of his debts? A diiference was attempted by Mr. 
Brown, that the money ariſing by the ſale ſhall not be entitled 
to the privileges of the real eſtate: that 1s true, if ſeparated from 
it ; but the queſtion is, How much is to be raiſed ? 


The great objection made by plaintiff ariſes from the external 
circumſtances of Lord Thomond. At the time of making his will, 


his perſonal eſtate was 15,000/. at the time of his death it was 
30,000 J. his debts and legacies amounted to Go, oc. It was 
therefore ſaid, this conſtruction would defeat Lord O5ryan of any 
benefit, the debts being more than the perſonal eſtate; but that 
has reccived a ſpecial anſwer, that it is not a bequeſt of the per- 
ſonal eſtate but of the reſidue, after payment of debts and lega- 
cies; and many caſes are to be found, where it was the teſta- 
tor's intention that the legatee ſhould take the reſidue, if any 
ſhould be left. It was improper evidence to be read, what were 
the circumſtances of Lord Thomond at the time of making his 
will; and in the caſe of Lord Holt ſaid rightly, that 
the Court ought not to conſider the circumſtances of the teſtator, 
to determine what was his intention; and he ſaid, not even with 
reſpect to his real eſtate, which perhaps was going too far, but 
the perſonal eſtate is always fluctuating. If the Court was to go 
into the evidence, the moſt improbable reaſon has been given on 
the part of the plaintiff, Can it be imagined the teſtator 
would order part of his real eſtate to be ſold, in order to give 


Lord Obryan a greater perſonal eſtate, who was under the ſame 


will to take the real eſtate, and was at that time a child very 
young ? 9 | 
| The 
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The conſtruction I have made is agreeable to the expreſs 
-ords, and no implication can be to over-rule them, and there- 
fore the perſonal eſtate mult be firſt applied. 


As to the 20,000 J. it is a proper legacy, and I am delivered 
from that queſtion, becauſe I have already determined, that the 
perſonal eſtate is to be firſt applied, and the real eſtate to make 
good the deficiency. It comes within the reaſon of the caſe of 
Brudenell v. Boughton, and is ſtronger, for the teſtator has charged 
his real eſtate with all legacies which he ſhould after direct and 
bequeath by any codicil, and therefore this codicil is ſufficient 
to charge the real eſtate, though not executed according to the 


ſtatute of frauds, 
BILL DISMISSED, 


HarpcasTLE and SLaTER; and croſs Bill by Owners 
and Occupiers of Eftates in the Nectory or Pariſh 
of Coverham, Yorkſhire, an behalf of themſelves 
and Others, again! HARDCAS'TLE., 


RIGINAL bill was brought to have an account and fſatii- 
faction for tithes of hay and herbage, and agiſtment of 
rattle in ſeveral villes or townſhips in the pariſh of Coverham, 
The croſs bill was brought to eſtabliſh a modus in bar of the 
tithes in kind. 


The plaintifF 18 impropriator and owner of the reQory of 
Coverbam. There are ſeveral villes in it; and the general mo- 
dus ſet up is laid to be an ancient uſage and cuſtom, that all 
and every occupier of lands and tenements within thoſe villes, 
not being part of the demeſnes or granges of the monaſtery of 
Grerham, have uſed to pay, or ought to have paid, time beyond 
the memory of man, every year upon Sr. James's Day, or as 
Joon after as demanded, for tithe hay for Ca/burgh, 305. Agel- 


thorpe, 205, Eaſt Crafton, 40s. Bellbar, 21. 136. 4d. Frank- 
land, 33. 
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RY iſt queſtion—Whether the modus is not void in law, on 
aer: the face of it! 

aguinſ! 

SLATER. 


2d queſtion—Whether it is not void from external circum- 
ſtances, deficient in proof? 


As to 1ſt queſtion.— There is ſomething thrown into the croſs 

bill to make part of the preſcription, which is not mentioned in 

| their anſwer to the original bill. The firſt difficulties that ſtrike 
are in the collecting the modus. It is to be paid by all occu- 
Piers within the villes, not ſaying by what occupiers, or of 
what lands, or in what proportion, or how to be collected, or 
what remedy is to be had; to obviate this objection, the croſs 
bill ſays, that as to two of the villes, the modus was collected 
by the conſtable, for the uſe of the rector, and paid to him 
the other is ſaid to have been collected by a bye-law man; but 
this is not laid to be any part of the preſcription, nor whether 


the rector has a right to have it done, or whether it has been 
done time out of mind. 


As to the nature of the modus, ſome objections ariſe which 
regard the whole, others peculiar to ſome parts. 


It is not good in point of law, by the rules relating to 
modus, or to anſwer the purpoſe of them : it is not ſufficient 
that there has been paid a certain ſum at a certain day, to have 
it eſtabliſhed into a modus, to ſtop a demand of tithes in kind, 
but it muſt be ſubmitted to a further enquiry; for it is to take 
away the right of a ſpiritual fole corporation, and therefore 
every modus mult be founded on ſome agreement, by thoſe who 
are able to bind the right, that is, patron, parſon, and or- 
dinary ;. and this agreement may be proved by a conſtant pay- 
ment of the modus; but every payment is not concluſive evi- 
dence of it; but it muſt be of ſuch payment, and ſuch agree- 
ment, as underſtanding people would enter into; it mult be 
reaſonable, or might have been fo at the ime. It muſt not be 
too rank; that is, ſuch an agreement as it cannot be preſumed 
the parties would make, to pay more than the land is worth; 
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or any other agreement that ſhews it would in its nature be 
prejudicial to the parties. 


A modus ought in itſelf to be as certain as the thing in lieu 
of which it comes, as in the caſe of exchange, where the nature 
of the thing will not admit of an eſtate of a different quality. 
It muſt alſo be certain in its remedy, due at a certain time, and 
recoverable in a court of law. | 


In the preſent caſe the ſum is certain, but how does it ſtand 
with regard to thoſe that are to pay it, the manner of collecting 
it, and the remedy to recover it? Ir is to be paid by the occu- 
piers of land within the ville. Are all or any part of them to 
pay it? If all, how to be recovered? in this, or in the Spiritual 
Court, or at law? If in the Spiritual Court, are all the owners 
to be brought there? No, but all the occupiers. What, every 
occupier of the whole, or the occupier of any particular part? 
Twenty people may be occupiers, and each of them liable. 


When 1s the money to be paid ? When the hay is cut. Sup- 
poſe there is no hay that year. It is not confined to lands ſown 
with hay, but of any lands in the ville. Mutt the rector colleQ 
it from every occupier. The rector can have no certain poſſible 
remedy, becauſe he cannot bring every perſon before the Court ; 
it he could bring them, and has execution again them all, it 
would be as bad the other way; it would then be unreaſon— 
able on the part of the occupiers, and will be liable to the ſame 
want of preſumption that they would enter into ſuch an agree- 
ment to pay a modus for hay they never had. Every one would 
be liable, though he had no hay growing; every owner of a 
houſe would be liable though he had no lands; many moduſes 
have been condemned as illegal on this very conſideration. Hob. 
329. 1 Saund. 142. I Ventr. 2. which is a modus very like 


me preſent, where every occupier of land was to pay a groat - 
2 eb. 290, 


Next, as to the modus of Calburgh, which is not for the whole 
of the ville, but with an exception of all the demeſnes and 
granges of the monaſtery; that 1s totally void for uncertainty : 

| there 
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there is no certainty what land or places are to be diſcharged by 
this deſcription. What are the demeines? Muſt the rector 
have recourſe to II. 8.'s time to know ? They are not like the 
demeſnes of a manor ; perhaps that might be certain enough 
known from the bounds of the manor; but the demeſnes of a 
monaſtery can be only known by what they had in their own 
poſſeſſion, for their own time; and they might have for their 
demeſnes one year what might not be ſo for the next. The law 
has taken notice of this kind of preſcription, and it is certain 
(1 Yentr. y.) that if I preſcribe in a ville I cannot preſcribe for 
part of it. 


Lord HARDWICKE, C. 
This is not claiming any intereſt by preſcription, but it 
operates by diſcharging themſelves, 


ATTORNEY-GENERAL. 

The modus for the hay amounts to 7 /. a year; and it appears 
by the accounts of the monaſtery, that the whole tithe for hay 
amounted to but 40. which is proof cf its being a rank modus. 


BooTLE on the fame fade. 

It is a general rule, that whenever a right and remedy are 
taken away, another as certain right and remedy mult ſupply 
its place. Another rule is, every modus muſt be reaſonable, to 
induce a ſuppoſition it had a good and legal agreement; and he 
applied theſe rules to the preſent caſe, and cited the cale of the 
Biſhop of Tereford, in the Exchequer, 1723. 


The plaintiffs offered to read in evidence, in order to ſhew 
the value of the land and tithes in I. 8.%s time, the inquiſition 
which was returned by the commiſſioners appointed by the King 
to enquire into the value of them. They had the return, but 
not the commiſſion by which the commiſſioners were appointed. 
It was objected on the part of the defendant to the reading the 
inquiſition, there having been no order obtained to prove the 
exhibit; and that as the original authority by which the inqui- 
ſition was taken did not appear, they could not produce as ev1- 
dence what was done in purſuance of it, Note. It was ſaid to 
be loſt, but there was no proof of it. 

LoRD 
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Lord CHANCELLOR. I never knew the commiſſion required 
in theſe caſes; inquiſitions p2/? mortem muſt be produced, be- 
cauſe they are of a private nature; but this is a thing ſo noto- 
rious, there is no occaſion for it. 


CLERK, on the ſame fide. 
It depends on the nature of modus, which has ſeveral eſſen- 


tial marks and ingredients, and is not good without them; one 
is, it pre- ſuppoſes an agreement between all the parties neceſſary 
to the making it; and if a bill is brought for payment of tithes 
in kind, and a modus is ſet up in bar to it, it is ſetting up an 
inquiry, Whether there ever was ſuch an agreement? And it 
is the ſame as if a bill was brought to carry articles into execu- 


tion. 


Mr. Robinſon cited Stop v. Peacoch, 3 Lev. 386. which ſeems 
to be againſt the plaintiff; but the roll in the C. B. Hib. 5 V. 
et M. Rot. 1876. does not warrant the report. 


MuRRAY, Solicitor-General; for Defendants. 

The agreement pre-ſuppoſed, in order to ſupport a modus, 
muſt have been between thepatron, parſon, ordinary, and tenants 
of the lands; yet as the occupiers are liable to pay tithes in kind, 
and the modus in lieu of them, when it comes into diſpute 
the payment is laid to be by the occupiers. What can be the 
original of modus of land in different occupiers, but that at the 
time of the agreement they muſt have been all in one owner ? 
there are many inſtances of this kind in Darvers. Rolls Abr. 
under title Titles. 


Another caſe that happens is, where there is a modus for lands 
in a park. A modus abſolutely for a park is at an end, if it is 
diſparked, but not if the modus is for landcontained in a park, which 
may at the commencement of the modus belong to one owner ; 
1s a modus, thus begun on a right foundation, to be deſtroyed 
by a ſubſequent accident of lands coming into the hands of differ- 
ent owners and occupiers? The argument uſed on the other 


lide extends to this; and if it holds, whenever lands come into 
N different 
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different hands, there is an end of the modus; ſuch a modus 
cannot be laid for every farm, but for the whole. 


This matter was fully diſcuſſed in the caſe of Cooper v. An- 
drews, in Hob. 39. The diſpute can only be amongſt the occu- 
piers; they are all contributary to the modus; if they take the 
land after ſuch a modus and diviſion, they take it ſubjec to the 
charge; but the ſame argument will hold in that caſe, if letting 
lands to different perſons deſtroys the modus, for it is againſt 
the occupiers the parſon 1s to have his remedy. It is on this 
reaſoning the caſe in 3 Lev. goes; it was in this ſhape, the 
caſe of the Biſhop of Hereford came before the Court of Exche- 
quer, roth February 1723. It was the Biſhop of Hereford v. 
Pain, and the modus ſet up was, that the inhabitants, owners, 
and occupiers, had paid a yearly rent for hay growing, &c. in 
the following proportions : The Court held the modus to be bad, 


becauſe there were no proportions ſettled etui f the occupiers, 
which would occaſion infinite diſputes, 


In 1732, it was the Biſhop of Hereford as rector of Whitchurch, 
v. the Duke of Uriagewater: there an anſwer was put in, and 
a croſs bill brought to eſtabliſh the modus, to which there was 
a demurrer. The pariſh was divided into townſhips, and the 
ſeveral quotas were aſcertained between them, and the inhabit- 
ants of each townſhip contributed to it ; and it had been aſcer- 
tained, and uſually collected by a conſtable, It was ſaid the oc- 
cupiers of lands in that pariſh had paid yearly, on the 1ſt of No- 
vember, 121. 155. 4d. for hay growing in the pariſh. The 
demurrer was ſolemnly argued, and an iſſue directed to try 
the fact of the modus, and ſo it reſts at this day; ſo that in 
1732 they laid the proportions of the villes, but not amongſt the 
people of the villes. It then came before the court, as this does 
now; admit the fact, and the modus is the ſame. The demurrer 
was over- ruled after the judgment in 1723, and the fact 
ſent to be tried, which could not have been done, if there had 
been no difference in the caſes; but as the modus was laid in the 
laſt, the Court thought it good, if the facts were true. 
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As to the particular caſe of excepting the demeſnes, the mo- 
dus is good, becauſe I may lay it as to part of a pariſh, or as 
to the whole, except ſuch a farm. 


The objection to the modus ſuppoſes the agreement now 
made, but it is an immemorial agreement; and if they can 
ſhew tithe hath been paid for any particular part, it will prove 
that not to be part of the demeſnes. 


Lord HARDWICKE, C. 

This is a cauſe of much conſequence, for it concerns every 
modus in the kingdom of this kind, which I believe are far 
from bcing few, and have continued time out of mind. 


It is ſaid ſuch cuſtomary payments ought not eaſily to be 
broke into, and that the Court will not be induced to ſhake them 


upon objections that are not of real weight and moment; and 
though tithes in kind are the right of the parſon, yet, where 

there have been cuſtomary payments immemorially made (and 

that is admitted in the ſtrongeſt manner in the preſent cafe, and 

that tithes in Kind have never been paid, as long as the memory 
of any man now living can reach back), parions who accept 
livings under ſuch expectations, and purchaſers who buy on the 
faith of ſuch cuſtoms and uſages, according to that value, would 
receive great diſappointments if they were diſallowed ; and un- 
leſs there was ſome unſurmountable reaſon for it, it would be 
unreaſonable to make purchaſers deceived, that the owner of 
the impropriation ſhould reap a benefit for which he has not 

paid. But (till the rules of law muſt be adhered to, and there- 

fore it muſt be conſidered, Whether this modus is agreeable to 

the rules of law? If it is eſtabliſhed, it muſt be ſo on the croſs 

bill, and therefore it muſt be conſidered on that. 


The preſcription there laid is, that all and every occupier of 
lands and tenements in thoſe villes, not being part of the de- 
meſnes or granges of the monaſtery, have uſed to pay, or 
ought to have paid, every year on St. Fames's Day, or as ſoon 
after as demanded, the ſeveral annual ſums following: then 
ſtates the particular ſums to be paid in each ville. 
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Many objections have been made. 


1/t, It is unreaſonable with regard to the occupiers, becauſe 
the modus includes all occupiers of woods, houſes, and all 
kinds of tenements whatſoever, though they produce no hay, 
and makes them liable to contribute to the modus, who would 
not have been liable to pay tithes in kind, which raiſes a pre- 
ſumption, that no ſuch agreement could have been entered into 
by the patron, ordinary, parſon, and occupiers. I am of opi- 
nion, if it did afford ſuch a preſumption, it would lie in the 
parſon's mouth, as well as in the occupiers, to object to it; but 
I think it does not create ſuch a preſumption, becauſe, ſuppoſe 
at the time of the agreement or eſtabliſhment of ſuch a modus, 
all the lands were in the ownerſhip of one perſon, or if they were 
not, it would not be unreaſonable, for thoſe who were at that 
time owners of wood or arable land, and had beſides land that 
produced hay, or that by the difference of culture might pro- 
duce hay, to charge themſelves with this payment by reaſon 
of the change and contingency, that their lands might be 
turned, in point of uſe, to produce tithe hay, though they did 
not at that time; and this is frequent in theſe kind of modus, 
and has happened in ſeveral caſes, as in 1 Fentr. 3, where 
the objection was, that all the occupiers, &c. were to pay a 
groat for herbage, but it never was objected that thoſe might 
pay who had no herbage at all ; therefore, no certain preſump- 
tion can ariſe, that no ſuch agreement was entered into, from 
the general charge laid on all occupiers, 


Another objection from the rule of law, for want of a ſuſſi- 


cient certainty, that the modus or cuſtomary payment ought 


2 Salk. 657. 


to be equally certain with the tithes in kind. The rule is fo, 
and held to be ſo in Sterrop v. Doderidge, but that doctrine muſt 
not be weighed with grains and ſcruples. The caſe of Cooper 
v. Andrews, Hob. 39. was notſo. There was a modus for 140 
acres, parcel of an ancient park. It was laid, that he and all 
thoſe whoſe eſtate he had, and all farmers and occupiers, have 
uſed, time out of mind, to pay every year 25. and a ſhoulder 
of every third doe for all tithes, Was this equally certain with 
the tithes? I muſt take the modus from the ſtate of the agree- 


ment 
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ment ſuppoſed to have been entered into time out of mind, 
and that the parties conſidered the ſatisfaction for the tithes to 
ariſe out of the ſhoulder and the 25. together; and then how 
uncertain as to part of it! for no deer might be killed, or only 
two, and then the parſon could have nothing from it ; fo that 
it was not poſſible to ſay, that what was flipulated for was 
equally certain as the thing 1n licu of which it came, for the 
lands would have produced ſomething; and yet this was held 
to be a good modus, even after it was diſparked, and no deer 
could be killed; fo that the only ſatisfaction was the 2 s. and 
the modus remained annexed to the land, and might have been 
12id without the park. I mention this to ſhew, that when the 
books ſpeak of the equal certainty of a modus, they mult be 
undericod to a common intent, and not to every pollible intent. 
In the preſent caſe, the payment 1s equally certain, the ſums 
are aſcertained, and I ſee no objection in that reſpect; but it is 
ſaid, the uncertainty is in point of remedy ; for that the rector 
would be without remedy, or, what 1s equal to none, he muſt 
ſuc in the Spiritual Court, and make all the occupiers parties 
to his libel ; ſo that the death of any one would make an abate- 
ment, for they are all jointly, not ſeverally liable. This is an 
objection which deſerves to be conſidered. It was obſerved in 
the reply, that the modus is laid for the occupiers of lands and 
tenements within the ville, and not ſaid a// the occupiers, or the 
occupicrs of @//the lands, ſo that it is uncertain, for perhaps 
ſome only are liable, and it is not ſhewn which are ſo; but I 
underſtand the manner of laying it imports all the occupiers 
ot all the lands, and what was ſaid in the Biſhop of Ztrreford's 
cale 1s an anſwer, It is an indefinite propoſition, which is uni- 
verſal : and it is laid they uſed to pay the ſeveral annual ſums 
in lieu of all tithes of hey, upon all and every the lands and 
tencments within the ville; fo that taking both parts together, 
it makes 1t plain the cuſtom is laid for all the occupiers of all 
the lands: but as to the remedy, ſuppoſe all the occupicrs were 
Jointly liable, how far will that affect what is faid of the un- 
reaſonableneſs of making all the occupiers parties in the Eccle- 
ſiaſtical Court? for that is the legal remedy, and that which 
the common law allows ; and the remedy in courts of equity 1s 


not taken notice of by the common law, but only drawn here 
O in 
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in reſpect to the account, It is faid, on the part of the defend- 
ant, that at the time of this agreement all the lands might 
belong to one owner, and then it was not unreaſonable, and the 
future diviſion will not deſtroy it now; a modus to be paid by 
the occupiers and owners of the demeſnes of a manor, let them 
be ever ſo large, or divided amongſt ever ſo many hands, is 
good. If it was ſo in its commencement, ſubſequent alterations 
have never been allowed to deſtroy a modus. Modus within 
parks are all authorities. Barker v. Cocker, Hob. 329. Cowper v. 
Andrews. Hob. 39. Skelton v. Mountague are ſo, Let the lands 
of a park be 1000 acres, and divided into 100 hands, if the 
modus was good in the occupation of one, it 1s fo of a great 
many. If this doctrine was to prevail, that by reaſon of the 
difficulty of remedy, you might deſtroy the modus, it will 
extend to cvery caſe of a park or manor ; and what an exten- 
five conſequence will this have in the ſeveral moduſes of this 
kind? I think the caſes cited to prove it do not come up to it, 
but rather ſupport the contrary, that a modus laid in the occu- 
piers of lands is a good modus. In Cowper v. Andrews, it was 
laid in the owners of the fee, and all the farmers and occu- 
piers jointly. Was the remedy againſt all jointly? J appre- 
hend not. If it had been laid in the owners only, it would 
not have been good, becauſe the owners might have reſided 
out of the juriſdiction of the Spiritual Court, and conſequently 
there could have been no remedy againſt them, The farmers 
and occupiers muſt therefore be liable. Does not that come up 
to the preſent caſe, and will not the law be the ſame, whether 
there are 140 or 1000 acres? The law makes the occupiers 


equally liable to the parſon. Stelton v. Meuntague is the ſame; 


there the modus was laid in the occupiers ; the quantity of land 
does not appear, but that makes no difference, I take no notice 
of the ground of the objection ; though occupiers cannot pre- 
ſcribe generally to gain an intereſt, yet they may for a diſcharge, 
as in 3 Lev. Stop v. Peacock, I mention this to ſhew, that 
moduſſes have been allowed as good, though the preſcription 
has been laid in the occupiers, and though the number of them 
has been great and uncertain, 
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Another caſe was cited for plaintiff, Barker v. Cocker, Ilob. 
329. which 1s not applicable here, becauſe it is not a modus. 
It was 4 cuftom that all lambs 1n the pariſh ſhould be caſt toge- 
ther, and the tenth part or tithe lamb ſhould be paid for tithes. 
This pretended cuſtom was condemned, becauſe it might hap- 
pen that a man might have but one lamb and loſe it. It was no 
modus, but only a mere advantageous method for the parſon, 
of paying tithes in kind. | 


The caſe in 2 Kev. 280, is dark and imperfectly ſtated. I do 
not know what to make of it; whether he meant that it ſhould 
be laid gu7/1bet, to pay the whole, or that it ſhould be laid 


zointly and ſeverally, is quite uncertain; and it is very different 
trom the caſe of Stop v. Peacock, 


am not giving a certain opiriion, but it is not clear to me 
that it would be neceſſary to make every occupier of lands a party 
to the libel. It is certain the modus affects all the lands; and it 
is alleged by the anſwer, that every part of the land is charge- 
able with the modus, the conſequence of which is, that no oc- 
cupier could be diſcharged, unleſs the whole modus is paid; and 
if that be fo, I think it would be a very reaſonable conſtruction, 
for the Eccleſiaſtical Court to make every perſon liable for the 
whole, and leave them to take contribution amongſt themſelves: 
it the remedy was from the land, it would be ſo, for if a rent 
comes out of land ever ſo much divided, every part 1s charged 
with the whole. It 1s true, in this caſe the lands are not liable, 
there is no real remedy for them; but, however, the occupiers 
are liable in reſpect of the lands, and therefore I think it is a 
realonable ground to ſay, every occupier makes himſelf liable 


for the whole, conſequently the rector may take his remedy 
againſt any of them. 


But be that as it will, How does this caſe come before me? If 
there had been nothing more in it than what paſſed in the caſe of 
the Biſhop of Hereford, I ſhould not think myſelf warranted to 


diſallow or over-rule this modus, without having the fact tried: 


che laſt cauſe, which is the material one, was depending in that 
Court which has the proper juriſdiction of tithes, ſo far as they 
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come under the juriſdiction of a Court of Equity; that Court 
has the moſt knowledge and experience of them. The bill was 
there brought and demurred to, the demurrer was argued, and 
ſolemnly adjudged by the whole Court to be over- ruled; it is 
ſaid, not upon the opinion of the Court that the modus was 
good, but that the Court thought it too much to diſallow the 
modus upon a demurrer. But why was it not as fuily before the 
Court upon the demurrer, as it would be at the hearing of the 
cauſe? That was the proper time for it. Are not the merits of 
a modus often examined upon a motion for a prohibition in the 
common law courts? The demurrer was over-ruled, the cauſe 
came on again to be heard in 1732, before L. C.B.REvNoLDs: 
there was then a new C. Ba RON and the Court ſtill perſiſted in 
not giving way to the objections of law, but were of opinion 
the modus ought to be tricd; and the C. BA KO ſaid, if it was 
good in fact, he ſaw not why it was not ſo at law. CoM yxs was 
of the ſame opinion, Here is then an authority of the Court 
of Exchequer (the moſt experienced in cauſes relating to tithes), 
before two different Chief Barons. There was no appeal from 
that decree, though it was a caſe of great vaiue and conſequence, 


This Court would take too much on itſelf to ſay, that ſuch a 
modus continued immeinorially, and when no tithes had been 
paid in kind, and after ſuch a cauſe, ought to be over-ruled 
without ſuffering the facts to be tried: a great many of the ob- 
jections that have been made, the parties may avail themſelves 
of at the trial; for every thing that goes to leflen the preſump— 
tion, that ſuch an agreement could have been made, is proper 
© be infiited on before the Court and Jury. 


As to the diſtinctions that have been made between the caſe 
of the Biſhop of Hereford and this, it muſt be obſerved, that 
the caſe in 1723 is very different from the latter; the modus 
as there laid was not good. It was laid that there had been an 
ancient uſage and preſcription in the pariſh of Miteſturcb, time 
out of mind, that the owners and occupiers of lands had paid a 
yearly ſum to the rector in lieu of all tithe hay growing there, 
and that cach townſhip had paid yearly a certain ſum as ſuch mo- 
Jus; that the lame had bcen utually collected by the conſtable, 

and 
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and delivered by him to the rector, to prevent trouble. As this 
js laid it is no modus, for it is no ſum certain; but the aſcer- 
taining it is referred to another inſtrument, and that inſtru- 
ment does not authoriſe it, as it is laid; for the bill was, that 
the owners and occupiers have paid; the inſtrument, that the 
inhabitants, ewners and cccuprers ; and the inhabitants may be ſo, 
without occupying an inch of land, and therefore it is not 
poſſible to ſay what the modus is: as it ſtands in the regiſter, 
it makes every inhabitant liable to tithes, though he receives 
alms from the pariſh, which is abſurd, and ſhews that the 
modus is ill laid; and in the bill it is doubtful and uncertain 
what the modus is. The cauſe, as brought on in 1737, ſeems 
to me exactly the ſame with the preſent. It is there laid as an 
ancient uſage and cuſtom, that the occupiers of land have paid, 
or ought to pay yearly, to the rector, the ſum of 21. 155. 41 d. 
for tithes of hay; and then it diſtributes the ſeveral proportions 
between the villes, and lays it to have been time out of mind 
aſcertained and ſettled : this only related to the ſeveral diſtribu- 
tions amongſt the villes. 


I am of opinion, that cauſe is in point, and there is no mate- 
rial difference from the preſent ; conſequently, as that was lent 
to be tried, before the Court would give any abſolute opinion 
upon it, and as that decree has ſtood without any appeal, I 
think it is proper for me to follow the example. 


Put then it is objected, this modus is too rank; for it appears 
by the monaſteries accounts, that on the diſſolution of monaſte- 
rics in the time of H. 8. it was ſaid, in the return to the 
commiſſion directed to enquire, &c. that the value of tithe-hay 
here was 49s. This was done, iſt, To ſhew that tithes in 
kind were then paid. 2dly, If tithes in kind were not paid, yet 
ſuch a modus to pay 7 l. for tithes that amounted to 405. only 
is too rank, as being unreafonable. As to the iſt, I cannot take 
it in that ſenſe, becauſe it is ſaid in the Anſwer, there is ſome 
land to which the modus docs not extend; and if any land 1s 
liable to tithes in kind, poſlibly the return may have relation 
to that: but it is ſaid to ſhew there was no modus. There may 
be an omiſſion, and at moſt it is but evidenced on one ſide, and 
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1745, therefore will be laid before a jury, and any evidence may coun = 
are g terbalance it. TI think, therefore, to over-rule the modus upon 1 
AR D- = 
casriE the ſtrength of that record at the hearing of the cauſe, when OE 
againſt 4 


Starck, it is admitted no tithes in kind have bcen paid, is going too 
far abundantly, and cannot be conclutive, 


There was an objection made to a particular part, that is to 
the modus'of C. with an exception of the demeſnes and granges 
of the monaſtery. 1//, That a cuſtom cannot be laid in a ville, 
with an exception of part, and 1 Yertr. 97. was cited for that 8 
purpoſe; but that is a cuſtom laid in a ville and not by way of 
preſcription. The preſent is laid in the owners by way of pre- 


24 objection.— That it is uncertain which are the excepted 
lands; and to make that certain, it is neceſſary to ſuppoſe the 
monaſlery time out of mind. It might be ſo, but it is not neceſ- 
{ary the lands ſhould have had at the time of commencement of 
the medus the ſame deſcription they have now; this is only by 
way of deſcription, and the manner of deſcribing the lands is 
not mater:al, | 


ſcription, with an exception, and is laid by the owners in di- af 
charge of themſelves; nothing 1s more common than ſuch a | 
modus. f 


The objections may be all conſidered by the Court on the re- 
turn of the verdict, therefore let there be an iſſue to try the fact 
of the modus. As to the agiſtmeut, the bill muſt be diſmiſled. 


In Chancery, irsus CoLLEGE againſt Bloom. 
November, | 
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.oile3e, in Oxford, for an account of timber cut down on 
the premiles by them let to the defendant, and for an account 6 
of tome {tones which he had carried off the land. 1 


#7 II 115 bill was brought by the Maſter and Fellows of 7c/s 
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LorD CHANCELLOR. 
This is the moſt extraordinary bill that ever was brought in 
this Court, and I hope never to ſee one of the like nature 


2 ZA ils 


On this bill there ariſe two queſtions : 1ſt, Whether bills 
aue to be maintained in this Court merely for timber cut down 
alte the term is gone out of the tenant by aſſignment? or, 
Wheti:er ſuch bills can only be brought for an account of ſuch 
waſte done, without at the ſame time praying an injundtion? 
And I am of opinion that they cannot. Waſte is a loſs for 
which there is a proper remedy by action; in a court of law 
the party is not neceſſitated to bring an action of waſte, but he 
way ung trover; thoſe are the remedies, and therefore there 
is n ground of equity to come into this Court, for fſatisfaQion 
of damages is not the proper ground for the Court to admit of 
thele ſort of bills, but the ſtay ing of waſte ; becauſe the Court 
preſumes, when a man has done walle he may commit the 
lame again, and therefore will ſuffer the leſſor or reverſioner, when 


55 
1745. 


Jesus Con- 
LEGE 
again 

BLoou. 


Bill ip equity 
Ges not lie 
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nant for ſa- 
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ſtones picked 
and carried 


off the land. 


he brings his bill for an injunction to ſlay waſte, to pray at the 


ſame time an account of the waſte done; for though a court 
of law may give damages, yet it cannot prevent further waſte: 
and it is upon this ground, to prevent multiplicity of ſuits, that 
this Court will decree an account of waſte done at the ſame 
time, with an injunction; juſt like the caſe of a bill brought 
for diſcovery of aſſets, an account may be prayed at the ſame 
time; and though originally che bill was only brouglit for a 
diſcovery of aſſets, yet, to prevent multiplicity of ſuits, the 
Court will direct an account to be taken. 


If the Court were to allow of theſe ſort of bills, it would create 
inſinite vexation: there is not one precedent to warrant it. 
The caſes cited do not come up to the preſent. eld v. 
Pecvick, 3 In. 267. It docs not appear in that caſe, that an 
inſunction to ſtay waſte generally was not praycd; if it was, 
tat brings it within the common caſe. As to the caſe of the 
Biſhop of Mincheſter v. Knight, 1 Lins. 406. I am at a loſs 
to know upon what grounds the Court went. The book ſays, 


becauſe it was a demand 27ainlt an executor; but I doubt 
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greatly as to this, for it is far from being a general rule of this 
Court to entertain a bill againſt an executor for a tort com- 
mitted by his teſtator. The more probable reaſon for decree- 
ing an account in that caſe ſeems to be, becauſe it was the caſe 
of mines ; and the Court always diſtinguiſhes between digging 
of mines and cutting of timber, becauſe the digging of mines 
is a fort of trade; and there are many caſes where this Court 
will relieve and decree an account of ore taken, when in any 
other tort or wrong done it has refuſed relief. If this be the 
reaſon of the determination in that caſe, as I really think it is, 
it ſtands quite different from the preſent; I am therefore of 
opinion, upon this firſt head, that this bill brought by Teſus 
College, to have ſatisfaction for timber cut down after an aſſign- 


ment of the leaſe, when the proper remedy 1s at law, ought to 
be diſmiſſed. 


2d, As to the coſts. —And I am of opinion that the bill 
ought to be diſmiſſed with coſts; for in the firſt place, I am 
doubtful whether it is within the juriſdiction of this Court, in 
point of value; as to the timber cut down the plaintiff*s witneſs 
ſwears that he fold it for only 7 or 8 /.; if it be ſo, it is below the 
notice of the Court in point of value, for the underwood muſt 
be laid entirely out of the caſe: as to the ſtones, that is a moſt 
vexatious demand; it appears that there were looſe ſtones lying 
about the field, which were an incumbrance and hurt to the 
land; and the tenant, in order to meliorate the land, clears 
them off; and notwithſtanding all this, the plaintiff prays an 
account of them and fatisfaRion : further, this bill ought to have 
been brought in the grand ſeſſion in Wales, for as the thing is 
of ſo {mall value it adds to the vexation of the ſuit to bring it 
here. 


It is ſaid the tenant has done ſome waſte, and that it is a 
ſuſficient ground for this bill: but I think it is not; but allowing 
it to be ſo, yet as it is doubtful Whether the demand is not be— 
low the dignity of this Court, the plaintiff ought to pay coſls. 
Objected, that the defendant's anſwer is fallified as to the da- 
mages, and therefore he ought to pay coſts; but here it is pretty 
diltcult to determine what is timber and what is not, and there- 
fore 
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gore J do not think his anſwer is falſified as to the fact, but 
only as to his judgment of the timber. Upon the whole, as the 
eſtate appears to be ſo much improved by the acts of the defend- 
ant, for it appears that the land was before worth but 55. an 
acre, and is now let at 405. and as it is to be preſumed that the 
College would not have refuſed to let the defendant do this, if 
he had aſked them; as the benefit to the eſtate is ſo great and 
apparent, I do not think that the tenant's neglect, in not aſking 
them leave to do theſe acts, is a ſufficient reaſon to puniſh him 
with coſts. 


Bill diſmiſſed with cofts, but without prejudice to any remedy 
the plaintiff may have at law. 


ö againſs 33 

, be. Alu LE Wea} 42 

„ re rene h 22 

HOMAS BRONSDON, by will dated 775 Auguſt 1732, 
deviied to William and George Inkes, in the words fol- 
lowing: © Item, I give, deviſe, and bequcath unto the ſaid 
* IF illiam Inkes, and George Inkes, the ſum of 2000. capital 
* ſtock 1n the South Sea Company, and allo two navy bills, the 
one dated 7th O79her 1730 (No. 721.), for the principal ſum 
* of 93/. 95. 11 d. and the other dated 1ſt December 1730 
(No. 5931.), for the principal ſum of 555 . 165. 9 d. and the 
* ſeveral lums of money thereon due; ' Rich ſtock and navy bills 
the teſtator directed ſhould be placed at intereſt by his ſaid truſ- 
tees, for the beneſit of his daughter, the wife of defendant Viu- 


and her children by any after-taken huſband. 


The teſtator, at the time of making his will, was poſſeſſed of 


aft 2000 J. South Sea ſtock, and no more; and in February and 


March next afterwards, ſold 1500/7. part of the 2000/1, to ſe- 
veral perſons ; and on 25th Jure 1733, in purſuance of the ſta— 
tute, three-fourths of the remaining 500 J. being 375 J. was 
turned into annuities; and on 28th February 1734, the teſtator 
2 5l.; and at his death, which happened 28th 
Tigi 1736, was not poſſeſſed of any South Sea ſtock, but had 


ſold the remaining 1 
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turned into annuities by act of Parliament: held the bequeſt was not ſpecific, nor adeemed. 
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made the 375 J. which was turned into annuities 1500 J., and 
died poſſeſſed thereof. It was allo in proof that the teſtator re- 
ceived both the navy bills before his death in courſe of payment. 


Queſtion.ä— Whether the deviſe of the South Sea ſtock and 
navy bills is to be conſidered as ſpecific; and the ſame not 
being found at the death of the teſtator in ſucceſſion, it is to be 
looked upon as an ademption? or whether the ſame ought to be 
made good by plaintiff, one of the executors, and reſiduary 
legatee in the will, out of the general perſonal eſtate ? 


VERNEY, Maſter of the Rolls. 


This is a caſe of great conſequence, and may affect many 
people's properties. I do not think it is to be compared to de- 
viſes of land, where the deviſor muſt be ſeiſed of the land at 
the time of making his will (both before and ſince the ſtatute 
H. VIII.), and alſo at his death. That is not neceſlary in reſpect 
to perſonal eſtate, for there the will is only directory to the 
executor, and until his aſſent nothing paſſes. 


There is great nicety in limiting the bounds of ſpecific lega- 
cies; ſome things are ſo ſpecific as to be ſatisſied by nothing of 
the ſame kind, and a man may take any thing ſpecific, even 
money itſelf (the moſt general thing), as by giving the money 
in ſuch a frank, &c. 


It is inſiſted on the part of the plaintiff, That the thing be- 
queathed not being found in the ſucceſſion, it amounts to an 
ademption; but it is neceſſary to be ſatisſied in conſcience 
that the teſtator intended an ademption. Some ſtreſs has been 
laid upon the words“ he ſum” of 2000 l. in the will, as if by 
them the teſtator meant only that quantity of ſtock; but I think 
no weight is to be laid on that, for if he had ſaid 2000/7. South 
Sea ſtock, that would as much exprets quantity, and any 2000/. 
ſtock would anſwer this legacy, for one ſtock differs not from 
another, though one moveable does from another; and it is ad- 
mitted, that if the teſtator had had no ſtock, the executors muſt 
have bought 2000 /. ſtock, which ſhows that any 2000/7. ſtock 
would ſatisfy this bequeſt, The fact as proved 1s, that though 
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nothing particular is mentioned in the will to make the legacy 
of the ſtock ſpecific, yet the teſtator, at the time of making his 
will, had the preciſe quantity of ſtock. Here ſeems the ſtreſs 
of this caſe, But the teſtator has not uſed words to make it 
ſpecific, and if legacies are to be ſpecific, or not, from the teſ- 
tator's manner of wording them, and the natural de'cription 
would have been by words different from what are here uſed, 
why ſhould the Court, from the circumſtance of the teſtator 
having juſt 2000 J. ſtock, determine that he meant that indivi- 
dual flock? As to the 375 J. ſtock turned into annuities, that 
clearly was no ademption, being the act of the law, and was ſo 
held in Partridge v. Partridge, As to the bequeſt of the navy 
bills, they are ſpecifically deſcribed, but the teſtator has given 
the money due thereon. What could he mean by that but to give 
the money, if they ſhould be paid off before his death? And 
as he could not help receiving them, if the civil law ſays the 
periſhing of a thing is an ademption, can the receiving it, which 
is for the preſervation of it, be an ademption alſo? If thoſe 
words © and the monies thereon di?” had been out, it would make 
no difference. 


Decree 2000 J. ſtock, and value of the navy bills, to be made 
good out of the teſtator's perſonal eſtate. 


OGvrr againſt Hr ywoop. 


Lord HaroOwicke, C. 


HIS is a motion to quaſh or ſuperſede an original, ſued out 
of this Court, and returnable in the Court of Common 
Pleas. As to the firſt part of the motion to quaſh the writ, it 
appears the writ is actually returned in the Common Pleas, fo 
that this Court has no power over it from that time: and if it 
had, yet as nothing appears erroneous on the face of it, this 


Court could not quaſh it, for what is cauſe to quaſh, muſt be 
apparent on the face of the writ itſelf. 


Q As 
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As to the other part of the motion, I am of opinion it ought. 
to be ſuperſcded ; the cauſe generally aſſigned for ſuperſeding 
writs of this fort is, guia improvide emanavit. 


he caſe is this: The original writ was ſued out in a popular 
action, teſted 22d November 1745, and delivered to the Sheriff 
to be exccurcd, who ſerved a copy of the writ upon the defend- 
ant, with notice underwritten, to appear by attorney, &c. from 
a miſtaken notion that it is within the late act of Parliament, 
which ſays, that where the cauſe of action in a ſuperior court 
docs not amount to 101. a copy of the proceſs ſhall be ſerved 
on defendant. The plaintiff finding out the miſtake, that the 
ſervice was not regular, and no ſummons had been given, went 
to the curlitor, and got the writ altered, by craſing the wor ls 
of the return, which were Octav. Hor. and making it recur = 
able Ofav. Prerificaticms, and got it reſealed, by which the 
action appeared to have been brought within ſix months, but 
in fact was not. The arguments uſed at bar on each e were; 
for the defendant, that the ſlamp-duty would he defrauded by 
this means, for the writ is made new, and ougb to be new 
ſtamped; but as to that it was rightly obſerved by Mr, 17h: a- 
ham, that in ſuch caſe the writ would not be void, but voidable 
only, as where a decd is executed without being firit ſtamped ; 
it is not therefore void, though it cannot be read in Court till 
the penalty is ſatisfied. 


It was alſo ſaid, That as the party has proceeded by ſummons 
and pone, therefore it is within the Stamp act. On the other 
ſide it was urged, That as a cas might have iſſued on this 
original, tor that reaſon it is within the exception of ſuch ori- 
gina! on which a capigs ines ; but I am of opinion the ſtatute 
meant to take in ſuch originals on which a capes might iſſue; 
for where there is an election in the party to proceed by capras 
or otherwile, the oilicers ought to require a ſtamp, becaute it 
is uncertain which way the party will proceed: the reaſon ot 
that exception is, becauſe otherwiſe the party would proceed 
by /atit2t, and fo fave the double duty. It was ſaid on the 
part of the plaintiff, That this has been the practice of the cur- 
{itors office for many years, and an affidavit by Mr. Burton, 

One 
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one of the curſitors, was read in Court to that purpoſe; and 1745. 


it was alſo ſaid, That the officers of the Stamp duty do not ex- Ta 
pect a new ſtamp on ſuch occaſion: But I cannot now go into _ . 
this matter, becauſe it is not an application by the officers, nor 
a motion to the Court to cenſure the attorney or curſitor, and 
therefore it would be proper for the officers of the ſtamp duty 


to apply to the Court, if they have any doubt upon the matter. 


To be ſure, where proceſs has not been made uſe of by the 
party, it has not been required to be new ſtamped, which 
brings it to the queſtion, Whether this writ has been executed 
or not? I am of opinion the word “ executed” means no more 
than the word © %, and though it may be improperly uſed, 
yet it is executed within the true ſenſe of the ſtatute; therefore, original vill 
whether the practice is right or not, ſuppoſing the writ had — 
not been uſed, yet in this caſe it has, and for that reaſon ought vide emana- 
to be ſuperſeded with the coſts of the motion, % improvide T” 


emanavit. 


Sir DANIEL O'CarRoLL's Caſe. 


In Chancery, 
Urin. T. 


ON appeal from decree made by the Maſter of the Rolls, the 


caſe was: 


Principaland 
Bill was brought by plaintiff as creditor of Sir Daniel O'Car- \urety on 2 


: note payable 
roll v. Sir Daniel and — adminiſtratrix of her huſ- by inltal- 
band, who was ſurety for Sir Danze/, for payment of a ſum one payment 


ments. After 
of money upon a note of hand, payable by inſtalments. It — if 


appeared that Sir Danzel had been diſcharged by the Inſolvent charged un- 


: | ; 5 der the in- 
Debtors act, and that, previous to the time of his diſcharge, folventDebt- 


* act. Bill 
one of the times of Payment became due, and the reſt have was Mey 


ſince. His Honour made the common decree for payment by and <ecree 
| | againſt ſurety 


& the ſurety, and ſhe to have remedy over againſt Sir Daniel, the and him, to 


un was ſaid the ſurety cannot have a decree againſt the 


3 ; have remedy 
principal, From this decree there was an appeal; and over againſt 


effects of the 
principal, tor 
rinci al, the firſt mo- 

principal, becauſe this Court has only juriſdiction in per- WITS 


enam, and not in rem, except in caſe of ſpecific perform- the kirlt pay- 
ment, and 


7 gl ance of articles, &. and the perſon of Sir Daniel is diſcharged the common 


by the ſtatute; but Lord Harpwicke C. cleared himſelf of des for the 
R that 
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1746. 


O'Car- 
ROLL's Caſe. 


Acommiſtion 
to take an an- 
ſwer of a per- 
ſon reſident in 
a foreign 
country at war 
with us, mu 
be executed in 
that very 
country; a 
com miſſion to 
examine wit- 
ne ſſes at the 
neareit neu— 
tral port. 


January 23, 


1740-7. 


No exeat reg - 
no againſt a 

married wo— 
man execu- 
trix, her huſ- 
band having 
left the Kivg- 
dom, aud ta- 
ken away his 
eftects. 
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that difficulty, and ſaid he could make a decree, the ſame as a 
judgment would be at law ; and likened the caſe to that of a 
privileged perſon, who is decreed to ſatisfy, &c. and on refu- 
ſal, inſtead of an attachment, a ſequeſtration iſſues immedi- 
ately after the writ of execution, and the eſtate and effects are 
detained in the hands of the officer, till the party has complied 
with the decree. 


Decree, Defendant the adminiftratrix ſhall have remedy againſt 
Sir Daniel's eſtate and effects, except his wearing apparel, for 
the money due on the firſt inſtalment, and the common decree 
for the reſt. | 


* K againſt ROMNEY. 


N motion for a commiſſion to examine witneſſes in Spain, a 
— difference was taken and agreed to between a commiſſion 
to take an anſwer, and one to examine witneſſes in a. country 
at war with us: in the former caſe it muſt be executed in the 
very country, in the latter it may at the neareſt neutral port; 
and accordingly, in the preſent caſe, the commiſſion was di- 
rected to Faro. 


TrRNEGAN againſ/ GLass, &c. 


OTION by Mr. Newnham, for a. ne exeat regno, againſt 

the wite, who is executrix, the defendant her huſband 
having withdrawn, and taken all his effects out of the kingdom, 
and the uſual afhdavit was made. Lord Harpwicke, C. 
doubted, whether 1t would be proper, becauſe, as a married 
woman, ſhe has no property of her own, and therefore could 
not be able to give ſecurity ; beſides, it would be ſeparating her 
from her huſband. Ile mentioned the caſe of Bryce v. Hole, 
in Lord Cowper's time, where this writ was granted againlt the 
wife; but there ſhe appeared without her huſband, and was ſued 
to contempt. 


Mr. 


e bk: DS 5 f 
8 FO. = a 4 
bg 1 


CASES IN CHANCERY, Ee. 


Mr. Newnham was directed to move it again the next day 
at the riſing of the Court, and to ſearch for precedents in the 
: mean time. His Lordſhip ſaid, it was as ſtrong a caſe as could 
1 happen of che kind; and on the next day, it being moved again, 
his Lordſhip mentioned the caſe of More v. Melliſb, in 1716, 
which he ſaid he had found on ſearching the regiſter book, and 
on the authority of that precedent granted the motion. 


bo 3 EX TI 1 n 
= _ {DEE = 


BavNUM againſt BaAyYNUM. 


; Br was under confinement on a ſupplicavit, at 

the complaint of his wife, until he found ſecurities for his 
behaviour, himſelf in 400 J. and two ſureties in 200 J. each; 
and having continued there for want of ſureties during three 
years, and for the laſt two years a cloſe priſoner, moved on the 
234 inſtant to be diſcharged; and precedents being directed to 
be ſearched, it came on again this day; and on his behalf it 
was ſaid, that it would otherwiſe tend to perpetual impriſon- 
| ment; and ſeveral precedents were cited of perſons charged with 
articles of the peace in the King's Bench, and committed, being 


diſcharged at the end of one year, vig. The King v. Girdler, 
The King v. Bilby. 


Fm es iS. 


On the other ſide it was ſaid, The Court will be determined 
by the behaviour of the perſon complained of, and the Court 
cannot ſuſſiciently judge of his inclination, while he is under 
confinement and reſtrained from doing any harm. An affidavit 
was read to ſhew he was of the ſame turbulent diſpoſition :- that, 
on Mr, I. ſerving him with the order of this Court, about two 
Fears ago, to ſhew cauſe why he ſhould not be cloſe confined, 
be abuſed and beat him extremely. An affidavit was alſo read, 
that before his cloſe confinement he made two or three viſits to 


his wife, and once in particular beat and abuſed her before 
ieveral perſons, 


Lord 


63 
1746. 


— pommnee D 
TERNEGAN 
againſt 
GLASS. 


iſt Auguſt, 


January 29, 
1746-7. 


It is uſual to 
diſcharge 
perſons com- 
mitted for 
want of ſure- 
ty on articles 
of peace or 
Supplicavit, at 
the end of a 
year, if no- 
thing new 
happens. 
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V. Ex parte 
King, in Ch. 
Jan. 15, 
1756, excep- 
tion to this 
rule, 


The defend- 
ant having 
been under 
confinement 
for three 
years for 
want of ſure- 
ties, theCourt 
leſſened the 
ſecurity. 

F.x parte Sir 
Rich. Grol- 
venor. 


z Wms. 103. 
Fitz. 268, 


Feb. z. 1747. 


Power to 
make provi- 
ſion for chil- 
dren by deed 
is well exe- 


cuted by will. 
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Lord HaRDWICKE, C. 


Security for good behaviour 1s required on different founda- 
tions, as ſupp/icavit in this Court, or on articles of the peace 
in King's Bench, or by judgment of ſome Court that inflis 


impriſonment, and the finding ſecurity for good behaviour for 
a time afterwards, 


On the two firſt, the requiring ſureties ought not to tend to 
perpetual impriſonment. In the caſe of a judgment it does, 


unleſs the party find ſureties, &c. which is the part of the 
judgment, 


It is the rule of this Court in caſe of ſapplicavit, and alſo 
of the King's Bench in caſe of articles of the peace, at the end 
of a year, if nothing new happens, to diſcharge the party. It 
may happen he cannot find perſons to be ſureties and is com- 
mitted, and then there cannot be that experience, whether his 
temper of mind is changed; but yet the rule is, it ſhall not tend 
to perpetual impriſonment, and therefore there have been ſuch 


caſes as were mentioned, and the parties diſcharged at the end 


of the year on no new circumſtances appearing. The preſent is 
a ſort of mixed caſe; it has not been ſuch an abſolute confine- 
ment as thoſe in the King's Bench, becauſe he was at firſt 
ſuffered to go out of priſon. Therefore I ſhall take the ſame 
method which Lord King did in Mrs. Edwards's caſe, and re— 
duce the ſecurity to 1001. himſelf, and the ſureties to 50 J. each; 


and on giving that ſecurity, order him to be diſcharged as on 
the writ of /upp/icavit, 


SNEED againſt SNEED. 


| PN 
W ee A £4 SL IMG * N G. . 5, 


HA THER had a power to make proviſion for his children by 
deed. He made it by will for children before provided for, 
and held good. Tollet v. Tollet, 2 Wis. 489. 1 Cha. Caſ. 264- 
Coke v. Armin, 2 1ſt June 1734. £04 
. | 
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FiTZuUGH againſt LEE. 


> by Mr. Caldecot, to take the examination de bene 

%, of a ſurviving witneſs to a will; and an affidavit was 
read, that the parties concerned all lived in Virginia, and that 
Mr. Oliver Martin, the ſurviving witneſs, was upwards of 
ſixty years old, and greatly afflicted with the gravel. 


Lord HARDWICKE, C. 

The affidavit is not quite full. The rule is, that the witneſs 
muſt be ſeventy years old, but the parties living in Virginia is a 
favourable circumſtance; for it would be long before they could 
be ſerved with proceſs, and poſſibly when they were, might 
not pay regard to it. 

MorloN GRANTED. 


Prarce againſt Grove. 


OTION by Mr. Milbrabam, to ſtrike out of the defendant's 

anſwer ſeveral words, importing, that he had received 
1300 /, in full for his advancement from his father in his life- 
time, and refuſed to bring it into hotch-pot. And the de- 
tendant's anſwer to the ſupplemental bill was read, in which he 
ſaid, he was miſtaken as to the law in his former anſwer, and 
delired he might be at liberty to wave any admiſſion he had 
made in 1t, and to wait until the maſter ſhall have made his 
report of the perſonal eſtate. 


Lord HarDwicke, C. refuſed to grant the motion, becauſe 
it was a material admiſſion for the plaintiff, and it would be to 
take from him an advantage; and he took a indien between 
the admiſſion of a point or concluſion of law, and of a matter 
of tat: the former has often been amended, even at law, as in 
the caſe of demurrer (and though it has been ſaid in caſe of a 
8 demur— 


Rule for ex- 
amination of 
witneſſes de 
bene eſſe, diſ- 
penſed wich, 
on account 
of parties liv- 
ing in Virgi- 
nia. 


June 25, 
1747+ 


Court refuſed 
to let an an- 
{wer be a- 
mended, by 
ſtriking out 
the ad miſſioa 
of a fact. 


66 
1747- 
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Harcourt v. 
Sherrard. 2 
Vern. 434+ 


October 20, 
17. 


BHI to be re— 
lie ved againſt 
a promiſſory 
note given on 
a marriage 
brokage a- 
greement; on 
motion, the 
defendant re- 
ſtraiped from 
partipg wich, 
or aſugning 
the note, till 
antwer and 
furtherorder. 
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demurrer every thing is admitted that is not denied, yet that is 
by conſtruction of law), and the demurrer may be withdrawn 
on payment of colts; ſo in the caſe of a writ of error, where the 
defendant in error admits error; yet unleſs ſuch appear, the 
Court will not reverſe the judgment. The preſent caſe 1s of the 
denial of a fact, for the defendant knew whether he received it 
in full of his advancement. Upon the whole, it will be proper 
to conſider both the anſwers together. Vide Paterſon v. 
Slaughter, in Cb. 19th December 1755. 


Sir EDWARD SMITH againſl HavTwELL., 


1 , # ” 
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ILL to be rclieved againſt a negotiable promiſſory note, for 
20001, given by plaintiff to defendant, on a marriage bro- 
kage agreement. 


Mr. Yorke moved for an injunction to reſtrain defendant, 
until anſwer or order, from negotiating, or parting with this 
note : that though 'there is no precedent for this, moſt of the 
caſes of this kind being of bonds, yet, unleſs this was granted, 
the juſtice of the Court might be eluded, by paying the note 
into the hands of a purchaſer, without notice perdente lite; and 
there was an affidavit of the facts. 


Lord CHANCELLOR ſaid, This does not fall within any of 
the ordinary rules of injunctions. This Court does not grant 
injunctions until after appearance, except in certain caſes, there- 
fore an injunction to ſtay proceedings. at law cannot be awarded. 
But this caſe falls within the reaſon of caſes where there have 
been probates of falſe wills ſurreptitiouſly obtained, where the 
Court has reſtrained the executors from parting with the aſſets 

 pendonte lile. They did fo in Potis v. Andrews, where they were 
reſtrained from parting with the eſtate till anſwer; and this order 
of Lord KING was afhrmed, on appeal, in the Houſe of Lords. 


This is a caſe of the ſame kind; for the plaintiff will be 


otherwiſe without remedy, if this note is diſpoſed of for valu- 
able 
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able conſideration, and without notice, unleſs the pendeney of 1747. 
TOY Gm 4 nd 
the ſuit ſhould alter the caſe ; but that is too weak a foundation 7.0 


3 S . f 8 TREE 7 
for the plaintiff to rely on; therefore, take an order to reſtrain ** . 


the defendant from parting with or aſſigning the note, till an- 
wer or further order. 


October 26, 
1748. 


REC ggeinſt K NN TGAT E. 
B by plaintiff, an infant, againſt defendant, executor of 
Milliam Kenniga/e, to be paid 1004. out of the aſſets of 
the teſtator; or if there ſhould not be ſuſſicient aſſets, then out 
of his own eſtate, on the following caſe: 


Plaintiff's father and the defendant were both nephews, and ꝑxecutor 
: . . : iſed hi 
in equal degree of relationſhip to the teſtator, who made his teſtatortopay 
will, and afterwards, having a mind to reviſe it, ſent for Mr, plainnft100!. 
legacy, and 


Haines, the miniſter of the pariſh where he lived, in Sufo/f, to faid he need 
3 5 6” "50 ns not put it in 

be preſent, who found him very ill, and the plaintiff's father his will. Af. 
. . . . the teſta- 

and defendant with him; and after ſtaying ſome time, and ©. each. 


talking of indifferent things, Mr. Haines aſked if there was any he aid he. 
© would pay 1t. 


occaſion for him, otherwiſe he was going on other buſineſs ; Decree for 
upon that the defendant pulled the teſtator's will out of his —— 
pocket, and read it, and immediately plaintiff's father ſaid to 
the teſtator, You promiſed to leave me lool. in your will. 
The teſtator anſwered, Aye, ſo I did, and then recommended 
it to the defendant to pay the 109/. to which the defendant 
anſwered he would, and would do every thing that was right; 
and faid he need not put it into the will, for he would take care 
of 1t, and then aſked plaintiff's father if he was ſatisfied, who 
laid he was: the teſtator died the next day. Mr. Haines, in 
his depoſition, gave it as his opinion, that if the defendant had 
not made fuch promiſe, the teſtator would have altered his will, 
and inſerted the 1004. legacy in it. It alſo appeared by the 
evidence of another perſon, that the defendant, after the teſta- 
tor's death, in converſation with a third perſon, was aſked, 
Whether he would give plaintiff's father a bond for the money? 
to 


Thyne v. 
Thyne, iVer. 
290. Deve- 
ifi and 
Baines, Prec. 
in Ch. 3. 
Vide Cro. El. 
103. Rock- 
wood's Cale, 
aſlumpſit on 
ſuch a pro- 
mile, 


Cauſe by 
conſent, at 
Powis Houle, 
Nov. 5, 1748. 


Bank Notes 
paſs as caſh, 
by a devileof 
all that ſhould 
be in his 
houſe at his 
death. 


Deviſe of 
freehold and 
leaſeho!d eſ— 
tates to trul- 
tees in trult 
by reats and 
profits, or by 
ſale or mort- 
gage, to pay 
debts and le- 
gacies which 
his perſonal 
eſtate ſhould 
not be luthci- 
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to which he anſwered, He would not give him a bond, but would 
pay him the money ; and being then aſked, If he would Pay the 
money? faid, Upon his honour he would. 


It was inſiſted, here was only a breach of promiſe, and to give 
relief in the preſent caſe would be to break in upon the ſtatute 
of frauds and perjuries ; but Lord HarDwicke, C. ſaid, the 
ſtatute was not deſigned to protect frauds, which was manifeſt 
in the preſent caſe upon the teſtator, as well as breach of pro- 
It is within the reaſon of Oldham v. 
Litcljicld, 2 Vern. ch.: and decreed the 100 J. to be paid, but 
not to take place till after the other legacies in the will are paid, 
He ſaid, it would be too much to charge the defendant perſon— 
ally, becauſe it could not be underſtood he would promiſe to 
pay the money, but out of the teſtator's effects only, otherwiſe 
executors might be drawn in to their prejudice. 


miſe to plaintifi's father. 


a 


PorpHAM againſt Lady AyLESBURY. 


TIE late Earl of Ayleſbury deviſed all his freehold and leaſe— 
hold eſtates whatſoever (except the houſe he inhabited) to 

his wife the defendant, the Earl of Oxford, Mr. Popham, and 
others, and their heirs, executors, and adminiſtrators, reſpec- 
tively, in truſt, by and out of the rents and profits thereof, or 
by ſale or mortgage, to pay and diſcharge all fuch of his debts 
and legacies as his perſonal eſtate ſhould not be ſufficient to pay. 
Then he gives his lady his houſe in J/armwvrct-/!reet, for the re- 
3ainder of the term he had therein, 27h al tant ſhould be in it 
at his death; and afterwards gives to his aforeſaid truſtees, all 
his freehold, leaſchold, and perſonal eſtate whatever (except 
his ſaid houſe), ſubject to his debts and legacies, to the uſe of 
them, their heirs, executors and adminiſtrators, in truſt, if he 
(ſhould have one or more ſons who ſhould attain the age of 21, 
for ſuch ſon as ſhould firſt attain that age, his heirs, executors, 
and adminiſtrators reſpectively; and in caſe he ſhould have no 
ſon who ſhould attain 21, and that his nephew Thomas Bruce 
Brudene'l ſhould live to attain that age, then in truſt for his 
4 | {aid 
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ſaid nephew, his heirs, executors and adminiſtrators, with re- 
mainders to ſeveral others of his nephews and kindred, upon 
their attaining 21. Then he directs his truſtees, out of the 
rents and profits of his real and perſonal eſtate, to allow ſuch 
maintenance as they ſhould think proper, for ſuch ſon as he 
mould have during his minority; and if no ſon, then for the 
maintenance of 7hemas Bruce Brudenell, during his minority, 
and ſo for the maintenance of every other perſon entitled to 
take. 


The Earl of Zylſbusy died without any fon, his perſonal 
eſtate being not ncar ſuſlicient for payment of his debts and 
legacies; and his nephew 7homas was about 17 at the Earl's 
death. There were in the houſe at his death bank notes to 
the value of 800 /. and 260 J. in caſh. 


Amongſt other points ſubmitted to the judgment of the 
Court were the two tollowing : 


1/?, It was contended for the heir at law, that the ſurplus 
profits of the eſtate, after payment of the annuiies left by the 
will, aud the intereſt of the debts, were undifpoſed of until 
{91:45 ſhould attain 21, and conicqueaily the heir entitled to 
them. 


But the Court held this a complete deviſe to the truſtees, of 
the whole intereſt until %% ſhould attain 21; and that 
the ſurplus profits, after the legacies, annuities, and intereſt of 
debts paid, and after what ſhould be allowed for the main- 


tenance of Thomas, ſhould be applied to ſink the principal ot 
the debts. 


24, The next queſtion was, Whether the caſh and bank 


notes ſhould pals to Lady Ayle/oury, under the words, “ with 
« all that ſhould be in it at his death;” and it was held that 
they ſhould, bank notes being the fame as ready money, other- 
wiſe of bonds and other ſecurities; they not being caſh, but 
only evidence of ſo much money due, and would not paſs by 
theſe words. Domat. J. 4. t. 2. f. 4. p. 15. fo. 163. 
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Por hau 
againſi 
LadyAYLes- 
BURY. 


ent and ſub- 
ject thereto, 
in caſe T. B. 
ſhould attain 
21, in truſt 
for him, his 
heirs and exe 
cutors, Held 
that the rents 
and profits, 
till T. B. at- 
tained 21, 
were not un 
diſpoſed of, 
but paſſed by 
the deriſe to 
the truſtees, 
and were, at- 
ter payment 
ot legacies, 
annuities and 
intereſt of the 
debts, ro be 
applied to 


fink the prin- 


cipal of the 
dcbts. 


Sonthcote 

v. Watſon, 
Tune 19, 
1745; and 
Williams v. 
Williams, 
there quoted. 
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In Chancery, 
January 18, 
1749. 


Order for 
amendment 
without coſls, 
requiring no 
farther an- 
ſwer; the a- 
mendment 
was, by in ſert- 
ing prayer for 
injunction. 
Held the de- 
fendantmight 
anſwergratis. 


Proper 1n- 
junction can— 
not begrant- 
ed, unlcls 
ex pre ſeſy 
praved bythe 
bill, 


April 24, 
1749. 


Such of my 
neareſt rela- 
tions as my 
executorsthall 
think the 
greateſt ob- 
jects of cha- 
rity, held to 
extend only 
to ſuch as 
would take 
under the 
ſtatute of 
diſtribution. 


CASES IN CHANCERY, ec. 


SAVORY arainſt DyrR. 


LAINTIFF filed a bill for an account and general relief; 

the defendant put in an anſwer and brought an aCtion at 
law. Plaintiff amended his bill by order, without coſts, on his 
requiring no further anſwer from the detendant, and in the 
amended bill inſerted a prayer for an injunction to ſtay de- 
ſendant's proceedings at law. On motion for an injunction, 
Lord HARDwiCKE was of opinion, that the defendant might 
anſwer further gratis; and ſaid it had never been determined 
that prayer of general relief would take in and extend to an 
injunction : that Lord MAccLESFIELD was of opinion a pro— 
per writ of injunction could not be granted but on expreſs 
prayer in the bill for it; for as againſt the general words the 
defendant might make a different caſe than he would againſt a 
prayer for an injunQion ; his Lordſhip propoſed the defendant's 
having time to put in his further anſwer; but Ryder, Attorney- 
General, on the behalf of the defendants, agreed to go upon 
the merits, and take the ſenſe of the Court upon them, Whe— 
ther an injunAion ought to be granted? 


Evcr. againſt SALISBURY ard Others. 


CQAMUEL EDGE, by will, deviſed 2000/7. in manner fol- 

lowing, vg. I give and bequeath unto, and I hereby 
order and direct my executors to pay out of the reſidue and 
« reſt of my eſtate, the ſum of 2000/7. to and amongſt ſuch of my 
« neareſt relations of the family of Edze's as my executors ſhall 
« think the greateſt objects of charity, in ſuch manner, and in 
« ſuch proportions as my executors, and the ſurvivors and 
« {urvivor of them ſhall think fit; and I do hereby deſire, that 
© my executors would take the advice and direction of my ſaid 
« fitter Sa/;/bury in the diſtribution thereof.“ 
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CASES IN CHANCERY, @c. 


Bill by plaintiffs, as firſt couſins of the teſtator, and proper 
objects of the teſtator's charity, againſt the defendants, who 


were his nephews and nieces, to be paid their proportion of 


the 2000 l. 


Lord HARDWICKE, C. 

1 will not conſtrue the intention to extend further than to 
the neareſt relations, ſuch as would take under the ſtatute of 
diſtribution, otherwiſe it would be endleſs to find out every 
body that were relations, 


The plaintiffs attempted to read evidence that the teſtator 
meant to comprehend them, but his Lordſhip refuſed it, becauſe, 
he ſaid, it would be to conſtrue words which of themſelves 


carry a meaning. 


Parol evidence was admitted to prove that the teſtator, in 
converſation with the defendant Saiiſbury, was informed that 
the plaintiffs were his relations; and his Lordſhip ſaid, it had 
een received in the caſe of an uncertain delcription of the per- 
ſon, as by a wrong name, to ſhew that the perlon intended to 
Le deſeribed by the teſtator was known to him by ſuch a nick- 
name. 

BILL DISMISSED. 


Mr. Mag, of counſel for plaintiffs, cited the caſe of Attor- 
ney-Cencral v. Buckland, 28th June 1742, before Lord HARD/UÜE 
wicker, who ſaid, that where a gift is given to relations, it is to 
be confined to the next of kin; but where it is given to poor 
relations, the conſtruction has been more large, and extended to 
thoſe that were of kin, and chects of coartty. 


Themas v. Hye, Caf. in Eq. in Lord Talhat's time, 251. 
I ms. 327. Anon. | 

Prec. in Ch. 401. Roach v. Hammond. 

Cro/sly v. Clare, gth April 1761, in C. 


CARTHEW 
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1749. 


— | 
Epo 
again/? 

SALISBURY. 


Endleſs to 
find out more 
diſtant rela- 
tions, 


Vide Jones v. 
Beale, 2 Ver. 
38 1. thatchil- 
dren of bro- 
thers and ſiſ- 
ters were let 
in to receive a 
ſhare in the 
lifetime of 
their patents. 


Evidence re- 
fuſed to prove 
intention in 
favour of 
more diſtant 
relations. 


17 3: 
FS 7 


In Exche- 


quer, June 5, 


1739. 


Faſter offer- 


ings que of 


common 


right. 


Hob. 10. 
£91 
Bs He 3 Inſt. 659, that offerings and oblations were of two ſorts, 


= 


Tithe milk 
muſt be ſet 


out in veſſc}s 
at the com- 
mon milking 


place. 


June 13, 


1749. 


Target v. 


Grant, 


1 Wms. 422. 


P:nbury v. 


Elkin. 


1 Wms. 503. 
Forth v. 


Chapman. 


1 W ms. 663. 


«« Dying 


without 


iſſue,“ held 
to mean 

without us 
at her death. 


CASES IN CHANCERY, Ge. 


CakT HNW again EDWaRDS. 


** whole Court, /g. PARK TR, C. B. CLARKE, CLive, 

and LEGO, Barms, were unanimouſly of opinion, That 
Eaſter offerings are due of common right, and had been ſo held 
ever ſince the caſe of in Lord Chief Baron GA. 
BERT'S time. Before that, the law was as in Linw. 3:; 


voluntary and conſucte. 


* e 22 , 
＋ 


It was alſo declared to be their opinion, That the occupier 
muſt ſet out the 1cth meal of milk in his own veilcls, at the 
known milking place, and the perſon is to fetch it and pour it 
into veſſels of his own ; and this was faid by them to have been 
the conſtant rule of the Court for 30 years laſt paſt; otherwi:e, 
Lord Chief Baron PARKER faid, he ſhould have been of opinion 
that tithe milk ought to be carricd to the church or the vicarage 
houſe, as Doctor Martius, Dean of the arches in King Che. II. 


time declared the law to be at that time, as to milk, and all 
other tithes but predial. 


CuAMBERLAIN againſs Jacos. 


J OMA? JACOB deviſed his perſonal eſtate to plaintiff in 

truſt to be laid out in the funds, as to one moiety for 
the ule of the defendant Au, and as to the other moiety for 
the uſe of defendant Fac; and in caſe either of them die 
without iſſue, the whole to go to the ſurvivor; “ but in cate 
either have a child at my death, ſuch motety to go to ſuch 
« child; and in caſe the faid Anm ſhall die without iſſue, after 
« my deceaſe, then her ſhare ſhould go to my niece S. B.“ 


Lord Hanpwicte, C. was of opinion, That the words, © in 


e caſe the ſaid Ann ſhall die without ifTue, after my deceaſe, &c.“ 
are 
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CASES IN CHANCERY, &. 


are to be conſtrued from the tenour of the will, © dying without 
« jiſſue at her death” and not dying without iſſue generally. In 
the latter caſe the deviſe over would be void, as in the caſe of 
Dormer v. Lord George Beauclerk; by the former conſtruction 
the deviſe over in the preſent caſe is good. 


RIpLEY againſt WilsoN, 


UPSTION upon a plea, Whether by Stat. 4 & 5 Ph, & M. 

ch. 8. the woman who is married under 16 forfeits her 
eſtate during her own life, or during her huſband's life only ? 
and Court of Exchequer held clearly, during her huſband's life 
only, which 1s contrary to a dictum in Ratcl:fe's caſe, 3 Co. 


Ex parte, PuTier, in the matter of EDWARD 
RiciiarpsSON, @ 0@nkrupt, 


2 queſtions aroſe on this petition: 


1/7, Whether the aſſignees under the commiſſion of bank- Ihe place of 


ruptcy againſt Richarſen could lay hold of the ſalary and 
profits of the office of Under Marſhal of the City of London, 
which had been granted by the Lord Mayor and Aldermen to 
the bankrupt, quamdiu je bene geſſerit ? 


24, Whether the aſſignees could alicnate the office; that 
is, take the whole profits in the lamp by anticipation ? 


Lord HARDWICkE, C. 

This practice will prove of great ill conſequence to the 
city and trade, if perſons, when their circumſtances are failing, 
can (ell off their goods, and buy a place which requires a per- 
lonal attendance; and then, in caſe a commiſſion of bank- 
ruptcy is taken out againſt them, inſiſt, the profits of ſuch place 
"ol are 
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CHAMBER=« 
LAIN 
againſt 
Jacoss 


June 18, 
1749+ 


Forfeiture by 
ſtat. 4 & 5 
Ph. & M. 
on a wo- 
man mar- 
rying under 
16, is during 
her huſband's 
life, and not 
during her 
Own. 


Auguſt 4, 
* 


/ 


Under Mar- 


ſhal of Lon- 


don is ſale- 


able under a 
com miſſion of 


bankruptcy, 
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1749. are not liable to their debts : this would prove a great fraud to 


>> ereditors, with whoſe money perhaps the place was purchaſed, 


A and therefore I will diſcourage it as much as I can; but that 
ICHA © 


on. will depend on the queſtion made at the bar. 


I think clearly that this office is within the Sat. 34 H. VIII. 
which muſt be taken and conſidered together with 13 Eliz. the 
latter is an explanation and extenſion of the former, and alters 
it in ſome reſpects: it changes the authority, and gives it en- 
tirely to the Lord CHANCELLOR, The words of Stat. Eliz, 
are, Lord CHANCELLOR ſhall have power by commiſſion, &c. 
eto appoint ſuch perſons, &c. who, or the moſt part of them, 
* ſhall have power to take ſuch order, with the body, &c. as 
&« alſo with all his lands, &c. and alſo with his money, goods, 
& merchandiſes and debts, and cauſe the ſaid lands, &c. and to 
* make ſale of the ſaid lands, &c. and of a offices, goods and 
& chattels, &c.” In that part of the ſtatute, offices are firſt men- 
tioned, becauſe it refers to Sat. H. VIII. as incorporated in it. 


S/5w's opinion, in his reading on the ſtatutes of bankrupt, 
that only offices of inheritance are alienable within thoſe ſtatutes, 
is clearly wrong, and contrary to the very words of Star. 
ZI. VIII. which mentions offices for life. 


To 1ſt, I am of opinion the commiſſioners may take order of 


the profits of this office until certificate. They veſted in the 
aſſignees under the commiſſion, but it is not to be taken for 


granted that every thing that cannot veſt in the aſſignees, can- 
not be aſſigned. Thole general words in the ſtatute, v2, 


The words * ſhall take order” were meant to take in ſuch caſes where the 
tale order, in 


the ſtatute, Intereſt could not veſt in the aſſignee. Suppole a trader is made 


were meant executor and reſiduary legatee, and before his bankruptcy col- 


ſuch caſes lected in ſufficient aſſets to pay the debts and legacies, and the 
nere In- 
tereſt could reſiduum conſiſted of debts and mortgages. They could not 


ot veſt in the. : ; 
Age in law veſt in the aſſignees, becauſe the bankrupt took them 7 
aute droit, as executor (though the equitable intereſt would 
be theirs); I would not ſcruple in ſuch caſe to let the aſſignees 


ſue in the bankrupt's name, as executor, to get in the debts. 
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To 2d, Am of opinion the aſſignees may ſell this place, and 1749. 
take the profits by anticipation in a lump; and this caſe is not = 


affected by ſtat. 5 & 6 Edw. VI. which prohibits the ſale of . 5-4 

offices which any wile touch or concern the adminiſtration or SON, 

execution of juſtice. The preſent only concerns the police of 

the city, and the Lord Mayor and Aldermen ſell it publicly, as 

it appears by a copy of an order made for that purpole in 1740; 

now produced in Court. It was ſaid the aſſignees are reſtrained 

to ſuch offices as the bankrupt can depart with ; that the Lord 

Mayor, &c. may refuſe to permit a ſale of this, but that will | 
depend on the will of the Lord Mayor and Aldermen ; the 
Court cannot make any order on them, any more than in the 1 
caſe of declaring the right to the renewal of bankrupts and 

other leaſes the leſſors are not bound to renew with the parties. . 


I will declare, that with the conſent of the Lord Mayor 
and Aldermen, the bankrupt may depart with all his intereſt 
in the profits and ſalary of this office ; and the aſſignees are at 
liberty to treat for the ſale of them with a proper perſon; and if 
they agree, to apply to the Lord Mayor and Aldermen for 
leave; and if they approve of it, the bankrupt ſball attend them 
at their Court, and ſurrender the office, &c. that ſuch perſon | 
may be nominated and appointed to ſucceed him. And his Lord- 
ſhip expreſſed himſelf with ſome warmth, that if the bankrupt | 
ſhould refuſe in any reſpect to conform to theſe directions, he 1 
ſhould ſtand committed till he did conform. i} 


PRARNE againſt LISLE. Odober 19, 
eve 

2d Sea be 

fore Mich. 

Term. 


RDER for Ne exeat regno was made on 18th Abril 1748, 
till anſwer and further order, and to be marked 500 /. on 
afſidavit to the following effect: That plaintiff was entitled to 
fourteen Negroes at Antigua ; that his agent let them to defend- 
ant for hire, at a yearly rent which amounted to 100 J. Autigua F 
money: that the defendant refuſes to pay for two years ſer— en A 


Vice, which is of the value of 1001. Sterling, and alſo refuſes grant Neexe- 
at regno for 


to deliver the Negroes to plaintiff's agent: that defendant has à mere legal 
declared 
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diicharged 
the demand 
being for Ne- 
groes in An- 
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is going 
there, Where 
he will be 
amenable. 


Trover will 
lie for a Ne- 
gro ſlave. 


CASES IN CHANCERY, Ce. 


declared he intends to leave England ſoon and go to Antirua: 
that plaintiff has no remedy at law, his witneſſes being abroad, 
and therefore filed his bill in this Court. 


On motion to diſcharge this order, Lord HarDwicke, C. 
declared the rule of the Court to be, not to grant a Ne exvat 


' regng on a mere legal demand for money; if it is of ſuch a 


value, the defendant may be arreſted, and obliged to give bail, 
who will be liable unleſs they ſurrender him; and he may be 
as caſily taken by that proceſs as on a Ne exeat regno. The 
almoſt only exception to that rule is in the caſe of alimony de- 
creed by the Spiritual Court; that court cannot take bail, and 
therefore this Court will lend its aſſiſtance in favour of the 
woman. 


On conſideration of the nature of the demand, the merits of 
the caſe, and the perſon of the defendant, and the place he is 
going to, which are all the reaſons given for granting this 
writ, I will diſcharge the order, 


1ſt, As to the nature of the demand. It is ſor the uſe of 
Negroes. A man may hire the ſervant of another, whether he 
be a ſlave or not, and will be bound to ſatisfy the maſter for the 
uſe of him. 1 have no doubt but trover will lie for a Negro 
flave; it is as much property as any other thing. The caſe in 
Salk, 666. was determined on the want of proper deſcription. 
It was trover po uno Athiipe vocat, Negro, without ſaying 
flave; and the being Negro did not neceſſarily imply flave. 
The reaſon ſaid at the bar to have been given by Lord Chief 


Juſtice Hour, in that caſe, as the cauſe of his doubt, viz. That 


the moment a ſlave ſets foot in England he becomes free, has no 
weight with it, nor can any reaſon be found, why they ſhould 
not be equally ſo when they ſet foot in Jamaica, or any other 
I'ngi/ plantation. All our colonies are ſubject to the laws of 
England, although as to ſome purpoſes they have laws of their 
own. There was once a doubt, whether, if they were chril- 
tened, they would not become free by that act, and there were 
precautions taken in the Colonies to prevent their being bap- 
tiſed, till the opinion of Lord TaLBorz and myſelf, then At- 
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torney and Solicitor General, was taken on that point. We 
were both of opinion, that it did not at all alter their ſtate, 
There were formerly villains or ſlaves in England, and thoſe of 
two ſorts, regardant and in groſs; and although tenures are 
taken away, there are no laws that have deſtroyed ſervitude ab- 
ſolutely. Trover might have been brought for a villain. If a 
man was to come into a court of record, and confeſs himſelf 
villain to another (which was one way of being a villain), what 
the conſequence would be I will not ſay, but there is no law to 
aboliſh it at this time, 


As to the merits, a ſpecific delivery of the Negroes is prayed; 
but that is not neceſſary, others are as good; indeed in the caſe 
of a cherry-ſtone, very finely engraved, aud likewiſe of an ex- 
traordinary wrought piece of plate, for the ſpecific delivery of 
which bills were brought in this Court, they could not be ſatiſ- 
fied any other way ; their value aroſe on circumſtances peculiar 
to themſelves: but in other things, as diamonds, one may 
be as good as another, The Negroes cannot be delivered in the 
plight in which they were at the time of the demand, for they 
wear out with labour, as cattle or other things; nor could they 
be delivered on demand, for they are like ſtock on a farm, the 
occupier could not do without them, but would be obliged, in 
caſe of a ſudden delivery, to quit the plantation, 


The perſon of the defendant is amenable, for he is a native 
of Antigua; he is going to Antigua: his effects, and likewiſe 
the Negroes, are there, and have been uſed in that place. It is 


a colony ſubject to England, and the plaintiff may have juſtice 
done him in the Courts there. 


X In 
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1749. 
— mmnd 
Pearng 
againſt 
LisLE, 


Duke of So- 
merſet v. 
Cookſon, 
3 Wms. 390. 


Vide Robert- 
ſon v. Wilkie, 
July 18, 
1753 

Curry v. 
Mackenzie, 
Dec. 3, 1753. 
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5 In the Matter of AN NRESLEV, a Lunatic. 


ETITION by Anneſley, the younger ſon and committee of the 

lunatic (who had 4oo/. a year allowed him out of the luna— 

tic's eſtate for maintaining the lunatic), to be further allowed a 

Court will ſum of money reported by the maſter for his trouble 1n taking 
OR. of care of the lunatic's eſtates, which are large, and he diſperſed 
nn bi in England and in Jreland. The next of kin, who are entitled 
trouble, to the perſonal eſtate of the lunatic after his death, conſented 
to his having ſuch allowance, ſo far as by law they could give 

ſuch conſent ; but Lord Harpwicks, C. refuſed to make any 

order, for the rule of the Court is otherwiſe. Truſtees or MW 
committees of lunatics appointed by the Court never have any I 

allowance made them for their trouble ; they are ſuppoſed to 

have regard for the lunatic and his family, and are often his 

relations, or at leaſt friends, and undertake the care upon cha- 

ritable motives; and therefore, as it never had been done, he 

would not make a precedent now for himſelf and ſucceſſors. 

This preſent caſe, he ſaid, had leſs favourable circumſtances in 

it, than where a ſtranger is committee, for the plaintiff is 

younger ſon of the lunatic, and is bound in duty to this truſt: 

nor is the conſent of the next of kin (fo far as they are by law 

capable of conſenting) ground ſufficient to obtain the allowance, 

for it is the intereſt of the lunatic which the Court regards; 

and though they are next of kin at preſent, yet the lunatic may 


outlive them, and the perſonal eſtate after his death go into other 
hands. 
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Under cir- But as there muſt be great trouble in the management of the 
cumſtances, 


Court will eſtates, and to fave making a precedent, the petitioner was 


increaſe th . = : 
Mlowance for directed to prefer a petition to have an increaſe of allowance 


ave = 0297" for maintenance, in which petition he was not to take any no- 


anſwer the al- tice of the maſter's report; and on that petition, his Lordſhip 
lowance for 


trouble, ſaid, he would order an additional allowance of 200/. a year; 
Billagberd. and the preſent petition was diſmiſſed. 
where a re- 
ceiver was 
appointed. 
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Horn againſt Horn. 


1 was brought on a bond for 1500 J. and judgment 

obtained. A f. fa. iſſued againſt the defendant's goods, 
and nulla bona returned. After that the plaintiff, finding the 
defendant had ſome public ſtock in truſtees names, filed a bill 


to ſubject it to the payment of her debt. The next term after 


the bill was filed, and before an anſwer was put 1n, the plain- 
tiff arreſted the defendant's body by ca. /a. and he was now in 
cuſtody. It was inſiſted on the part of the plaintiff, that ſhe 
might have her election to waive the ca. /a. and have ſatisfaction 
by a decree out of the truſt money ; and it was faid to be like 
the caſe where a creditor proves his debt under a commiſſion of 
bankruptcy, and proceeds by action at law, he ſhall be bound 
to make his election. 


Lord HARDwICRKE took it up on hearing plaintiff's counſel, 
and diſmiſſed the bill without coſts. Where there is an equitable 
demand, and the party is taken in execution on a decree, this 
Court will notwithſtanding iſſue all its proceſs againſt his lands 
and effects, and the body being detained is not in this Court a 
ſatis faction; the reaſon is, becauſe he is detained for the con- 
tempt: but at law the detaining the body is a ſatisfaction, and 
you cannot afterwards take his goods. This bill is not founded 
on an original equitable demand, but is brought in order that 
this Court may extend its power to reach what the common law 
cannot. The ſtock to be ſure is not liable on the . fa. but 
ſuppoſing it had been in the defendant's own name, the taking 
his perſon in cuſtody -had certainly protected the ſtock. This 
is matter merely at law, and the plaintiff has taken defendant's 
body by ca. /a. after the bill was filed. 


N. B. If the plaintiff had not Cs out ca. /a. the bill bad, 64490 e 
been proper to ſubject the ſtock in the hands of the truſtees. . 2 — =" 
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Ex parte Marchioneſs of ANNANDALE, 


N the petition of the Marchioneſs of Annandale being heard, 
Lord HakDwicke, C. mentioned two caſes of Otto Lewis, 


and of Sir Cecil Wyche, in which there were made two queſtions, 


upon Stat. 4 Geo, II. c. 10. which empowers lunatics or their 
committees to make conveyances, 


iſt, Whether the ſtatute extends only to lunatics, of whom 


Q Whether the cuſtody has been granted by Lord CHANCELLOR, or to 


ſat. 4. G. II. 
c. 10. extends 
to lunatics at 
large, or con- 


lunatics at large: that it extended to lunatics at large was argued 
from the words of the ſtatute, which mentions the conveyance 


fined to ſoch to be made by the lunatic or his committee; and that it was 


of whom the 
cuſtody has 
been granted 
under the 


reaſonable it ſhould be ſo, otherwiſe a mortgagee would be under 
a neceſſity of procuring a commiſſion of lunacy, and going 


Great Seal. through all the ſteps, if the lunatic's relations were poor and 


Where one 
declared a lu- 
natic at Ham- 


could not do it, though his mortgage is but ſmall, or he could 
have no conveyance. 


ad, Whether, as Otto Lewis was declared a lunatic at Ham— 
burgh, and a curator was appointed there, the ſtatute extends 


burgh, and à to ſuch as were fo committed by any Court abroad. The Court 


curator ap- 


pointed 


there, 


took it up on both, there being no oppoſition, and ordered a 


Lord Hard- conveyance to be made both by the lunatic and by his curator, 


wicke, C. 
ordered both 
the lunatic 
and the cu- 


The principal caſe on the petition was, the late Marquis of 


rator to join Annandale married the daughter of Vanuebendy, who deviſed 


in the 
veyance, 


40, ooo J. to be laid out in lands in England, and ſettled on the 
Marquis, &c. and on his iſſue male, &c. with reverſion to the 


right heirs of his daughter. 


On the death of the late Marquis, his eſtate in Scotland came 
to the preſent Marquis, his ſon, greatly incumbered; and it 
was thought to be more beneficial, and ſo decreed, that the 
money ſhould be applied until laid out in land purſuant to 


the will, in diſcharge of the incumbrances on the Scetch eſtate; 
I ſome 
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ſme part was ſo applied, but the Marquis being an infant, 
an act of Parliament was obtained for that purpoſe, by which 
the truſtees were empowered to lend the money on the Scotch 
eſtate till the Marquis attained 23, the time of his age under 
the will; the Marquis afterwards became lunatic, and ſo con— 
tinues. 


The Marchioneſs of Annandale now petitioned, that the 
money might be called in, and laid out on lands in England, 
upon the truſts of the will, and that the intereſt accrued due, 
after contributing together with the other eſtates to the main- 
tenance of the Marquis, may be conſidered as money in Eyg- 
land, and go to ſuch perſons as would be entitled to it, by the 
ſtatute of diſtributions, after the Marquis's death, in cafe he 
ſhall not recover his ſenſes. On the other fide, Lady Hpton, 
who by the law of Scctlaud would be entitled to the money if 
continued on Scotch ſecurities, as next of kin, ex parte paterna, 
who is there always preferred to thoſe ex parte materna, inſiſted, 
and it was argued on her behalf, that the profits and intereſt 
were in the diſpoſition of the Marquis at 23, and by his not 
recalling the money at that time he confirmed the act of the 


truſtees who lent it on the Scotch eſtate, and added 7000 J. more 
to it. 


Lord HARDWICKE, C. 

In caſes of lunacy, the firſt care of the Court is the mainte- 
nance of the lunatic ; and after that, it is a rule never departed 
irom, not to vary or Change the property of the lunatic, ſo as 
to affect any alteration as to the ſucceſſion to it. The Court 
ordered the money to be lent on the Scotch eſtate, for the con- 
veniency of the lunatic and his family. The Court will not 


now make any difference, but keep to the rule. 


On the part of the petition ſeveral cafes were cited, to ſhew 
what authority has been exerciſed by Lord Chancellors, in caſes 
of lunacy, where the perſon was local within the procels of the 
Court, though his eſtates were not. In Anneſl. ys caſe, the 
cultody of hi- perſon and eftate were granted under the Great 
Seal, though ſeveral of his eſtates were in Treland. Mir ſan's 
” calc: 
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caſe : Suit for debt in Scotland, by a committee appointed un- 
der the Great Scal here, and objected that he was not properly 
On applica- 
tion to Lord Chancellor, leave was given for the committee to 
ſue in Scotland, in the lunatic's name, and that the lunatic 
ſhould execute a proxy (to ſave forms) in the preſence of his 
committee, who ſhould atteſt it. 


Lady Marr's Caſe.—She was a lunatic, but not found ſo 
then, and entitled to a jointure of 1000/7, a year out of her 
huſband's Scotch eſtate. Eine, her huſband's neareſt rela- 
tion, was carry ing her to Scctlund, but on application to Lord 
King, he ſent a meſſenger, and ſtopped her at St. Alban's, and 
ordered a commiſſion of lunacy to be taken out by Lady Mary 
Wortley, and the rents of the eſtate to be remitted hither, 


W1irsoN againſt DENNISON and Others, et e Contra. 


* was ſaid, by Lord HARD WICkE, C. who interrupted Mr. 

Wilbraham in his argument, That the preſentation to a bene- 
fice may be at any time within the fix months, and the ordinary 
cannot take time to conſider, and by that means a lapſe incur, 
unleſs it be for juſt cauſe of refuſal. And the patron may even 
preſent after the fix months, at any time before the ordinary 
collates. 


Lord CHANCELLOR, after argument at bar. 

There are two bills, the firſt by Mr. Scott (for he is princt- 
pally concerned, though there are ſeveral co-plaintiffs), to have 
the election of him to the vicarage of Leeds eſtabliſhed, and to 
compel the truſtees who did not vote for him to join in a pte- 
ſentation of him, and that the Archbiſhop of York may inſtitute 
him. 


The ſecond is an information by the Attorney-General, a 


the relation of ſeveral truſtees, thereby ſetting up an election 
in 
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in the pariſh at large, and to have ſeveral regulations in exe- 
cuting the truſt. 


Mr. Scott's election depends on what was done on the 22d 
March and 7th Auguſt 1748; and I am of opinion there is no 
ground in law or equity to ſupport his election. It is admitted 
on all des, that in point of law, the preſentation of Mr. Scott 
is invalid, and therefore the guare inipedit which was brought, 
and afterwards releaſed by one of the truſtees, could not be 
maintained, for all the truſtees were joint tenants, and only 
twelve of them joined in the preſentation. The ordinary may 
accept the preſentation of the majority, but if he refuſes, he is 
not compellable to accept ſuch preſentation by a quare impedit, 
and the preſentation after ſix months will lapſe. Even where 
an election has been right in point of law, yet there may be 
certain circumſtances, where equity would not compel the trul- 
tees that diſſented, to join in the preſentation, if every thing 
was not fair. This leads to the queſtion, Whether this is a 
ſufficient valid election of Mr. Scott? The decree for the re- 
gulation of this charity, which was made by Lord CHANCELLOR, 
requires an eleclien as well as preſentation, and that puts an end 
to the argument, that if any of the truſtees had ſigned a pre- 
ſentation, it might have been ſent to the houſes of the other 
truſtees, and if they ſigned it, it would have been good ; but I 
deny it, for there muſt be an election, and to an election a 
meeting is neceſſary. The advowſon was purchaſed by the 
inhabitants of Leeds, by a voluntary ſubſcription; and afterwards, 
by a decree of Lord Bacon, the right of preſentation was 
veſted in twenty-five truſtees, It happened, that at the time 
of the vacancy of an incumbent, the number of truſtees, by the 
death of one of them, was reduced to twenty-four. The firſt 
meeting was on notice in the church, and the intent was to 
receive candidates, judge of their ability and fitneſs, and to 
give and hear reaſons upon the occaſion. 


The twenty-four truſtees met on the 22d March 1748, by 
themſelves or proxies. Mr. Scott and Mr. Kir/ſhaw were can- 
didates, and the truſtees divided twelve and twelve. One of the 
truſtees who voted for Mr, Kirſhaw died in July following; 
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the conſequence was, that if every body kept to their former 
reſolutions, Mr. Scoſt had an advantage: the death of the truſtee 
was known at Leeds; on the Och of rf, and it was reſolved 
to have a meeting on the 7th; that was very ſhort notice if it 
had becn regular. Accordingly, ſeven truſtees and five proxies 
met at the King's Arms, and ſizned a preſentation of Scott. 


Several objections have been made to this meeting, and to 
this act. 


1ſt, That the meeting was four months from the vacancy, 
within which time the truſtees are directed by the decree to 
proceed to election; but I am of opinion that part of the decree 
is only directory, and if all the truſtees had met after that time 
on proper notice, and there had been a majority on one fide, I 
ſhould have thought the cleAtion good; and fo it was ruled in 
the caſe of the Borough of Launci/tim, in Ro. Abr. The truſ- 
tees, by having the legal advowſon in them, had a right to 
preſent at any time within ſix months: the decree has not taken 
it from them, but only fixes a period, in order that they may 
have time to conſider of their choice before the end of the fix 
months. The rcaſon of the judgment in the caſe of Launc-/tor 
was, becauſe the words of the charter were afſirmative. 


24 Objection. The neglect of keeping up the ſeven aſſiſtant 
preachers, according to the decree: but there does not appear 
to have been any ſince 1632, nor 1s any notice taken of them 
in any of the conveyances to the new truſtces; the right of 
patronage was to be exerciſed by the truſtees for the benefit of 
the parith, but not ſo as to admit of a devolution ; quite other- 
wile, And J am of opinion, that by the conſent of the truſ- 
tees and the parith, the aſliſtant preachers might be diſpenſed 
with ; and there having been none fince 1632 is evidence of 
ſuch conſent. 


This is to be compared to the caſe of a preſumed bye-law, 
where by charter the election is in the corporation in general, 
and afterwards the right of election comes to be veſled in a ſelect 


number, the Court will preſume an ancient bye-law, though 
10 the 


* 


wh 2 Dale IP N AN x, 5 . HI EB, 
” if 1 * 5 : we) N * 7 5 SF PRs — * N 
; cc WERE ow ow 4 
oo 
. e WT f 


: \ \ * * 
x „ . 2 REY 
O ; 5 * f | ER PW 4 1 > 3 5 * Je * Hs 
e 2 3 N ta K e * * . 
#1 D_—  —— LS * 


CASES IN CHANCERY, Ge. 


the corporation be within time of memory of man, and that 1s 
the famous caſe of corporations, 4 Co. 77. I will in this caſe 
ſuppoſe ſuch conſent, and not throw an imputation on ſo many 
elections as have been made without them, and the archbiſhop 


accepting the preſentations and inſtituting the perſons pre- 
ſented under ſuch elections; and indeed the rather as the 
aſſiſtant preachers were very unneceſſary, for twenty-five gen- 
tlemen are the truſtees to ele; the aſſiſtants were afterwards 
to judge of the abilities of the perſons elected, which is the 
province of the ordinary. 


2d Objection. That from the nature of the thing done on 
the 7th Augu/?, it was no election, and I am of that opinion. 
The evidence is only of a meeting of twelve gentlemen, in 
order to confirm and validate the votcs which they had given 
before, not to hear propoſals, and to deliberate upon them; 
but if it had been ſo, yet it is objected, that no notice was given 
of this meeting. To that two anſwers have been given, 


iſt, That notice is not neceſſary. 2d, If it is, that there was 
ſuſhcient notice. 


As to the 1ſt, I am clear of opinion that notice under this 
trult was neceſſary, that all the truſtees might be preſent, or 
have an opportunity of being ſo. It is ſo in all corporate 
bodies; whether the election be by the corporation at large, or 
by a ſclec number, notice is required, unleſs the election is to 
be on the charter or a particular day, in which cafe every body 
is obliged to take notice of it; ſo it is whether all are of equal 
authority or not; and it is not material whether the notice be 
general or ſpecial, if ſuch an act is done which amounts to no- 
tice, otherwiſe great inconveniencies would follow. In the 
preient cafe, the major part of the truſtees would bind the 
whole; and therefore, if thirteen met, though without notice, 
and had divided, the majority, being ſeven, had bound all the 
twenty-five truſtees, which would be unreaſonable. It was ſaid 
no particular perſon is to give notice, and therefore the law 
Goes not require any notice; and it was compared to the caſes 
of conditions, but it is not like them, for conditions are the 


quality of a right, Thoſe who are deſirous of meeting ought 
2 to 
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to give notice; but then it was ſaid, the truſtees may differ, and 
meet at different places. It would hardly happen that they 
ſhould meet all at the ſame time, at different places; but I 
ſhould in that caſe think that the meeting under the firſt notice 
the moſt right and proper. It was juſtly compared to the caſe 
of arbitrators, where ſome of them meet without notice being 
given to the others. Their award is void, and all theſe objec. 
tions ariſe in that caſe. 


As to the ſecond anſwer, no notice was given to the truſtees, 
previous to the meeting of the twelve friends of Mr. Scott, at 
the King's Arms, on the 7th Auguſt. At one oclock on that 
day, Mr. Scott met Mr. Denniſon, and aſked him, If he would 
ſign a preſentation of him, if ſuch ſhould be ſigned by his 
twelve friends, and acquainted him of the intended meeting at 
the King's Arms, at three o'clock. Mr. Denniſon told him 
there would be a meeting of Mr. K:r/paw's friends at five 
o'clock, It was then propoled by Mr. Scott, that his friends 
ſhould put off their meeting till fave o'clock, and meet Nr. 
ſirſhaw's, but Denniſon refuſed it. Five of the truſtees met 
at five o'clock; no notice is pretended to have been given to 
the other truſtees: and to give this notice its full effect, it is 
impoſſible to ſay it was a reaſonable notice, being given on the 
ſame day with the meeting. If proper notice had been given, 
other candidates might have offered, and one of them might 
have had a majority againſt the preſent candidates, One of 
the truſtees, Sir Henry Ibbelſon, has ſince changed his opinion, 
and it might have ſo happened (if proper notice had been 
given) betorc the laſt meeting, at which his proxy preſented 
for him. As this 1s my opinion, I need not go any further; 
but as directions for the management of the truſt will be nc- 
ceſſary, I will conſider the obzeQion to the proxies. There is 
no evidence of proxies being made at any election before this ; 
there is a diſcretion to be uſed by the truſtees iu electing a pro- 
per perſon to officiate as miniſter ; and it is a perſonal truſt in 
them, and no inſtance can be produced where, in a perſonal 
truſt, a proxy is allowed. It the cleQton had been roy 
proxy is allowed, If the election had been regular, a 
by way of letter of attorney, bad been good to ſ gn the prctent- 
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ation; but as to the election, the truſtees could not delegate 
their power; and I think the proxy being made to vote for a 
particular perſon, makes it worſe, for 1t is clear that the truſ- 
tee determined his choice for private reaſons at home, not at 
the public meeting on a general enquiry into the abilities and 
qualities of the candidates, and the arguments and reaſons of 
the other truſtees ; and it is much eaſier to prevail on any per- 
ſon at home on any private application, than at a general meet- 
ing, where the whole conduct of the candidate is diſcuſſed. 


As to the information by the Attorney-General, whether the 
election endeavoured to be eſtabliſhed by it, and the prayer for 
the regulation of the truſt, be proper or not, yet the informa- 
tion ought not to be diſmiſſed if the charity wants any regula- 
tion, and ſoit has been determined in the Houſe of Lords. To 
eſtabliſh a popular election, as is prayed by the information, is 
contrary to the very eſſence of the decree, which is recited to be 
for the more orderly and peaceable election, &c. It was intended 
the election ſhould never devolve on the populace, and there- 
fore the truſtees are directed to keep the truſt conſtantly filled 
up. The caſe of the Attorney-General, at the relation of 
Bates againſt the pariſh of K:/fere, is very ſtrong in point; in 
that caſe, Sir Jo/eph Teky! being ſtruck with the appearance of 
a truſt for a pariſh, ordered a popular election, all the truſtees 
being dead: Lord MACCLESFIELD, on appeal, affirmed the 
decree; but, on appeal to the Houſe of Lords, on 2 1ſt Decem- 
ber 1721, the two decrees were reverſed, and it was adjudged, 
that there was an abſolute power in the truſtees to nominate a 
perſon to ſerve, &c. and directed that a new ſet of truſtces (all 
the old ones being dead) ſhould be nominated by a Maſter in 
Chancery: the preſent is a ſtronger caſe; therefore 1 am of 
opinion, Mr, K:r/haw's election by the populace at large is void. 
| will direct a meeting to be had in order to fill up the number 
of truſtees, and then a ſubſequent meeting to be had at a- rea- 
ſonable diſtance of time, on notice to be given by ſuch truſtee 
as ſtands firſt on the liſt, to proceed to the election of a miniſter; 
and I will exclude all proxies ; therefore declare an abſolute 
power 1n the truſtees, without any devolution on the pariſh at 

8 large, 
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large, to prevent the inconveniences of a popular election, &e, 
&c. This decree was afterwards appealed from, and affirmed 
in the Houſe of Lords. 


VERNEY againſl VERNE v. 


R. VERNEY, the late Maſter of the Rolls, deviſed a leaſe- 

hold eſtate, which was held of the dean and chapter of 
Weſtminſter, on three lives, in truſt for his wife for life, 
remainder to his ſon in tail, &c.; one of the lives being dropt, 
the ſon petitioned that Mrs. Fernry might fill up the lives. 
This was amicably done, in order to take the ſenſe of the Court 
upon the occaſion. 


Lord HaRDwicke, C. after argument at bar. 

Theſe kind of eſtates are looked upon by teſtators as conti- 
nuing eſtates, and are deviſed as ſuch with remainders over; 
therefore the intention is, that they ſhould be kept filled up 
from time to time: the queſtion is, At whoſe expence? Where 
ſuch a legal eſtate is deviſed to one for life, with remainder over, 
and the tenant for life is one of the nominal perſons upon whoſe 
life the leaſe is held, there 1s no reaſon he ſhould be at any 
expence in adding another life, becauſe he cannot have benefit 
from it, for the leaſe in being is at leaſt as durable as his in- 
tereſt; ſo where it is given in truſt in the ſame manner, and 
the ce/tui que truſt is one of the lives named in the leaſe, this 
Court will not compel the truſtces to ſurrender that leaſe, in 
order for a renewal at the expence of the c-/?u7 gue truſt for lifts. 
The preſent is the caſe of a truſt, where the cui que truſt for 
life 1s not one of the lives named in the leaſe; but ſhe has a 
chance of having benefit from the renewal, and the ſon who 
has the remainder in tail has no more than a chance of benefit; 
therefore it is but reaſonable that ſhe ſhould contribute to the 
expence of obtaining ſuch renewal. Ve, In what proportion ? 
The rule of the Court 1s, that the tenant for life ſhall pay one- 
third of the charge, or keep down the intereſt ; and that ſeems 
reaſonable in this caſe. 


The counſel for Mrs. True, acquieſced, and agreed to pay 
one-third of the expence. | 
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Ex parte Lvoxs. In Chancery. 
Apr. 4, 1750. 


O petition for ſale of the place of Jeto broker, in the city of 


Lenden, under a commiſſion of bankruptcy, it appeared Pics of Jew 
roxer not 


that they are twelve in number, and licenſed by the Court of - ſaleable un- 
der commiſ- 


Aldermen 3 but Lord Harvwicke, C. held, That they were fion of bank. 
not to be conſidered as places or offices, but at large as other ptey. 
common brokers are; and ſaid it was very different from the 

late caſe of the Under Marſhal, which is fold by the city upon 


a vacancy, and is a known office; therefore denied the petition, 


CUnNYNGHAM againſt CUNYNGHAM, In Chancery, 
May 10, 


1750. 


* + e 2%, the defendant not appearing, and made abſo- 
lute: two years afterwards the defendant petitioned to ebe 


have the cauſe re-heard, on the uſual terms required in caſe of Jute ; two 
years after- 


a re-hearing. It was this day moved by Lord CHANCELLOR'S wards or- 
ered to be 


direction. re-heard on 
terms. | 


Murray, Solicitor-General, inſiſted for the plaintiff, That if 
the defendant had ſhewn cauſe on the decree i, he mult in the 
firſt place have paid the plaintiff his coſts : that by letting the 
decrce be made abſolute he has been guilty of a ſccond delay; 
and if he was to be allowed to ſet down the cauſe on the 
common terms, he would be in a better ſituation than he would 
have been if he had petitioned to have heard the cauſe after the 
lirſt default; in that caſe he had paid coſts, but by this means 
he would avoid it. 


Ryder, Attorney-General, on the other ſide argued, That 
this is the common method in caſe of a re-hearing, and no pre- 
judice could ariſe to the plaintiff; for on the determination on 
tie re-hearing the Court might order the defendant to pay to the 
Plaintiff all his coſts. 


A a Lord 
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Lord HARD WI CEE, C. ſeemed to be under great difficulty to 
comply with the petition and motion at all, and declared his 
opinion, that it might be the means of great delay, and there- 
fore, he ſaid, he ſhould not be inclinable to grant them but on 
terms, ſuch as to pay the plaintiff his coſts. He ſaid, an appeal 
from ſuch a decree made on default would in very few inſtances 


prevail or be entertained in the Houſe of Lords, for they could 
not go into any new matter, but only what was inſiſted upon 
and proved at the hearing in this Court; and as nothing was 
read on the part of the defendant, ſo nothing could be in the 
Houſe of Lords: indeed, where a decree appears wrong on the 
face of it, an appeal would he; but in the caſe of a re-hearing 
this Court is not fo ſtrict, for the depoſitions taken on the part 
of the defendant may be then read, although they were not vo 
at the time of the original hearing. His Lordſhip thought the 
beſt way would be to move, that the order of confirmation may 
be diſcharged, and the cauſe ſet down to be heard ; but he put 
off the motion till the next day of motions, and directed pre- 
cedents to be ſearched in the mean time, and the counſel were 
to think of a proper method ; and afterwards, on the 15th of 
May, the motion coming on again, Mr. J/i/braham obſerved, 
That a re-hearing is not a matter of courſe, but is diſcretionary 


in the Court, and was ſo declared by Lord MaccLesFiELD, in 
the caſe of Mills v. Banks, 3 Wins. 8. 


In the Court of Exchequer there muſt be a petition in open 
Court, and counſel are heard upon it on all ſides. This prac- 
tice would be introductive of a new dilatory, which would be- 
come frequent, eſpecially in the caſe of a bill of forecloſure. 


Ryder, Attorney-General, on the other fide, compared this 
caſe to the writ of error of a judgment at law, which will lie 
after ever ſo many defaults; and cited the caſe of Tarrant v. 
Wake, 24th July 1741. Motion to diſcharge an order for appeal 
from decree at the Rolls: the cauſe was ſet down at the Rolls by 
ſurpriſe. Plaintiff was not ready, and deſired the hearing 
might be adjourned, and it was granted on condition he would 
appear; and, as Mr. A/torrcy ſaid, pray no day over; but Lord 
CHANCELLOR faid, That is a miſtake in the report, for a plain- 
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tiff never has a day given him, and therefore it ſhould be, that 1750. 

he would appear and open his bill. On the day of adjournment, W 8 
the plaintiff did not appcar, and his bill was diſmiſſed; appli- 
cation was made to his Honour to have the cauſe ſet down again, 
but refuſed ; and then an appeal to the Lord CHANCRLLOR was 
brought and ſet down; the defendant moved to diſcharge the 
order for the appeal, but the Court ordered the appeal to ſtand, 


on the plaintiff paying the coſts of the day, and the coſts of 
hearing the appeal. % v. Foyl, Trin. 1722, was alſo cited 


from a manuſcript of Sir Bartholomew Shower, Decree vidi made 
abſolute on cauſe not being ſhewn. Application was made for 
a re-hearing without coſts of the default, and Lord CHAN- 
CELLOR ſaid, that at this rate the coſts of the default would 
never be paid, and ordered the cauſe to be re-heard on payment 
of the coſts of the default. 


Lord HarRDwickre, C. 


This caſe differs from an appeal from a decree at the Rolls. 


In that caſe, though there may have been two defaults, yet on 
petition for appeal, the Court would not oblige the party to pay 
coſts. An appeal in ſuch caſe after default would lie to the 
Houſe of Lords, from a decree at the Rolls; indeed no evidence 
could be read there on the part of the defendant, becauſe none 
was read below, but ſuch an appeal could not be refuſed, becauſe 
if the decree appears wrong on the face of it, as being different 
from the bill, the defendant may have it ſet right by an appeal; 
and in that caſe it is like a writ of error at law, for there the 
Court does not enter into the merits, but examine whether the 


proceedings are right. 


An appeal will not lie from the Rolls 


to the Houſe of Lords, until the decree is ſigned and enrolled. 
Lord KiNG made a rule, that no petition of appeal ſhould be 
received but within a fortnight. Lord CHANCELLOR cannot 


ſign and inroll a decree pending a re-hearing before him; the 


practice is, that when a petition of re-hearing is ſigned by two 
counſel, ſuch credit is given by the Court to their opinion that 
the cauſe ought to be re-heard, as to order it to be ſet down. 
The queſtion is, Whether the Court ought to make ſuch order 


in a caſe of this ſort ? 


On the one hand, I am apprehenſive of 


introducing a new method of delay ; on the other hand, am very 


6 


unwilling 


Cu Nx NG · 
HAM 
againſt 

CunyNnc- 
HAM. 
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unwilling that this cauſe ſhould not be heard upon the merits, 
If the party was prevented ſhewing cauſe on the decree 7/7, by 
miſrepreſentation or ſurpriſe, the proper method would be to 
apply by motion to diſcharge the order of confirmation, and to 
have further day to ſhew cauſe ; but that method has not been 
taken here; and if I do not re-hear the cauſe, the defendant 
has no means of being heard upon the merits : conſider on 
which fide the greateſt inconveniences lie; if the defendant 
had appeared to ſhew cauſe, and ſet down the cauſe, and 
the decree had been affirmed, after that he might have peti- 
tioned for a re-hearing, and then juſt the ſame length of time 
had been ſpent in the cauſe as there is now; fo that this is 
not ſo great a delay as I at firſt apprehended. 


It then comes to this queſtion, Whether the Court ſhall diſ- 
charge the order for re-hcaring, and put the defendant to move 
to diſcharge the order of conlirmation; by that method I ſhould 
create more expence and more delay; therefore, ſhall take a 
ſhorter method, and not diſcharge the order for re-hearing ; 
but let it ſtand on the defendant's undertaking to pay the coſts 
he ought to have paid for his default, in cafe he had come and 
ſhewn cauſe, to be taxed by the Maſter, and alſo undertaking to 
pay ſuch colts of the proceedings ſubſequent to the decree as 
the Court ſhall award, in caſe the decree on the re-hearing ſhall 
be varicd, and hikewile the coſts of this motion; and in caſe of 
default in compliance, the order for re-hearing to be diſcharged 
without further motion.—As to the objection that was made at 
the bar, that it might be the means of delay, eſpecially in caſe 
of a bill of forecloſure, his Lordſhip ſdid, the Court might, be- 


fore they ordered the cauſe to be re heard, direct the money to 
be paid into Court. | 
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G1zson gu Others againſt Rocers and Others; 


Roctrs againſt GizsonN and Others, 
He. ler. zus. A. 2. 4d 

I 1 SHEPHERD, of Exing, in Cambridgeſhire, by will, 

gave all his frechold, Ieatchold, copyhold eſtates, and alſo 
his perional eſtates, to truſtees, to hold to them, their executors, 
edniniſirators, and aſſigns, in truſt, to pay certain annuities and 
legacies out of the rents and profits of his perſonal eſtate, and 
in caſe of want of ſuſſiciency of perſonal eſtate, then out of the 
rents and profits of his ſaid real eſtate. And as for and con- 
cerning all the reſt, reſidue, and remainder of his ſaid real and 
perſonal eſtate, of what nature or kind ſoever, after proviſion 
nade for payment of the ſaid annuities and legacies, he gave 
the fame to ſuch child or children as his daughter Frances Gib- 


fin, otherwiſe Frances Shepherd (who was his natural daughter, 


and to whom he had given the greateſt part of his eſtate), ſhould 
have of her body lawfully begotten, whether male or female, 


93 


In Chancery, 
June 25, 
1750, 


Deviſeof real 
and perſonal 
eſtates to truſ- 
tees, their 
executors, 

ad miniſtra- 
tors, and aſ- 
ſigns, out of 
rents and 
proſits to pay 
certain an- 
nuities and 
legacies, held 
a truſt, not a 
chattel inte- 
reſt in the 
truſtees. 


cqually to be divided between them, ſhare and ſhare alike, 


taking upon them the name of Shepherd ; and then taking no- 
tice, that he had made no proviſion for the diſpoſal of the reſt, 
reſidue, and remainder of his ſaid real and perſonal eſlate, in calc 
his ſaid daughter Frances Gilſin, commonly called Frances SH p- 
/yrd, ſhould die without iſſue of her body lawfully to be begot— 
ten, then he gave the ſame, after payment of the ſaid annuities 
and legacies, unto Chri/topher Jeffer/on and Joſeph Pyke, equally 
to be divided between them, ſhare and ſhare alike, they taking 
the name of Shepherd, 


By a codicil, September 26, 1744, he revokes the bequeſt to 
/efer/on, and declares that he ſhall have no benefit from the 
reſidue of his eſtate, and deviſes the ſame to Samuel Shepherd 
and the ſaid Joſeph Pyke, equally to be divided between them 
for their lives; and directed that the annuities as they ſhould fall 
in ſhould go back to the repreſentatives of his real and perſonal 
eſtates, and be equally divided between the ſaid Samuel Shep- 
lerd and Joſeph Pyke, provided his ſaid daughter ſhould die 

B b leaving 


— — 
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leaving no iſſue of her body lawfully begotten; but in caſe his 
ſaid daughter ſhould leave at her death any child or children, 
then ſuch annuities as ſhould fall in ſhould be divided amongſt 
ſuch children, or go to ſuch only child; and his will was, and 
he deſired, that the ſaid codicil ſhould be, and be adjudged to be, 
part and parcel of his ſaid laſt will and teſtament, 


Original bill to eſtabliſh the will and performance of the 
truſt, 


Croſs bill by Regers, as heir at law, for an account of real 
eſtate not deviſed. 


Three queſtions.— 1ſt, Whether all the teſtator's copyhold 
paſſed by his will? 


2d. Whether, by the deviſe of all the reſt, reſidue, and re- 
mainder of his real and perſonal eſtates, the intermediate pro- 
fits, till a child was born of Frances G:b/on, paſſed by the wall, 
or went to the heir at law, as undiſpoſed of:? 


3d. Whether the codicil 1s ſuch a confirmation of the will. 
as to paſs lands purchaſed after the making of the will? 


Lord Han DWIcEE, C. after arguments at bar. 

To the iſt Queſtion: I am of opinion, all the copyhold land: 
that had been ſurrendered by the teſtator to the uſe of his will, 
and alſo all thoſe of which the legal eſtate was in truſtees in 
truſt for him, paſſed by the will. In the latter caſe a ſurrender 


is not neceſſary, nor indeed could the teſtator have ſurrendercc, 
becauſe the legal eſtate was not in him. 


2d Queſtion. It was rightly obſerved, that an heir at la 
does not claim by the intention of the teſtator, but againſt it, 
and cannot be diſinherited but by expreſs words or necclla!y 
implication: I am of opinion here is ſuch neceſſary implicatio!- 
It would be hard to ſay, the heir at law ſhall have any thing when 
the teſtator has expreſsly given away all the reſt, reſidue, and 
remainder ; for if he takes at all, it muſt be that which is not 
| 5 diſpoſed 
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Apoſed of. It was objected that the truſtees have only a chat= 1750. 
teh intereſt, as in Co. Lit. 42. 4. and if fo, the deviſe over, being = 
contingent, cannot be ſupported by a chattel intereſt. It is cer- _g«in/ 

. 8 OG ERS. 
tain, if the truſtees took but a chattel intereſt, the deviſe over 6 Eu 
would not be good as a contingent remainder; it might in ſuch 315: 

. 1 Wms. 509. 
caſe be a doubt, whether it would not be good as an executory 
F (vice? But J am of opinion it is a truſt of the inheritance, and 
N bot a chattel intereſt; and although the words are, ft their 
exocutors, adminiſtrators, and aſigus (and if it had been a truſt 


of the real eſtate only might have been conſidered to convey a 


£4 e —_ . 3 5 > x S 5 
„ OSA SE 


chattel intereſt only), yet, as it is a truſt as well of the perſonal 
as of the real eſtate, the words “ executors and adminiſtrators” 
are applicable to the perſonal, and the word “ aſſigns” to the 
l : real eſtate. 


| Objeckion. The truſt was only quouſque, to ſatisfy particular 
; * purpoſes, and then is at an end, and the legal eſtate would 
: * devolve on the heir at law, and that it would be hard to conſider 
» © him as truſtce for the perſon in remainder as to the intermediate 
profits. But the word “ berrs” is not neceſſary even at law to 


© vive an inheritance to truſtees, if a leſs eſtate would not be 
| 5 ſuſſicient to anſwer the purpoſes of the truſt, and ſo it was 
* determincd in Shaw v. Weigh, And I am of opinion, it is a . , e 
W truſt throughout, for if the perſonal eſtate is not ſuſhcient 0 J, 543 
: ſatisfy the legacies, the real eſtate muſt be ſold for that pur- .“ > 70 * 
$ ' pole; and that may poſſibly happen to be the caſe, for ſeveral e, 
N | of the legacies are to be paid within one year, and which yo Arn 
| © | CM . 
WE cannot be out of the annual rents; ſuch ſale is directed by 7 2 
" WE _ the words“ rents and profits,” for whenever thoſe words ſtand ie, g. 
) alone without the word“ annual,” or © mortgage,” or“ leaſing,” 


or ſome words of reſtriction to confine the ſenſe of the pre- 

> ceCing words to annual profits, they are conſidered as including 
"Em! the land itſelf: by deviſe of rents and profits, the land will paſs 
| ' at law, and in order to make ſuch ſale of the inheritance, the 


" F_ trufices muſt have the inheritance in them; and though only 
part of the inheritance need be ſold, yet this Court will not make 
t 3 fractions, and conſider them as truſtees for only part of the 


| Bl ; inheritance, but of the whole; ſuch a poſſibility is ſufficient to 
: conſider them as truſtees throughout, and whoever will be 
= entitled 
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Bland v. 
Bland, Feb. 
4 1745, Was 
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the truſtees 
to hold the 
eſtate till the 
ſon attain 21, 
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go to the heir 
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That caſewas 
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from the pre - 
ſent, by rea- 
ſon that the 
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to convey at 
21, and no— 
thing gen 
before to the 
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entitled on the contingency muſt have a conveyance of the legal 
eſtate from them. 


By the deviſe of all the reſt, reſidue, and remainder, the teſ. 
tator has ſtrongly ſhewn his intention: in the caſe of Seven 
v. Stevens, the Court of KNrug's Bench certified the ſeveral con- 
tingent deviles to be good, as executory deviſes, and that the inter- 
mediate profits ſhould not go to the heir at law, but to the reſi- 
diiary deviſee ; the only difference is, in that caſe the accumula- 
tive profits would go to one in , which carries a ſtronger pre- 
ſumption of a man's intention, than in the preſent caſe, where 
they are to go to one not zz ee: but conſidering that the ſole 
view of the teſtator in the preſent caſe is to give a large eſlate 
to plaintiſſes children, and to perpetuate his family through her, 
that difference is not fo great. Another evidence of intention 
ariles from that part of the will where tlie teſtator direcks, that 
when any of the annuitants die, ſo much of the rents and pro— 
ſits as were to ſatisfy thoſe annuities fo fallen in, were to 29 


back into the reſiduum. It is admitted the reſidue of the per— 


ſonal eſtate paſſes by the will immediately upon the truſt being 
exccuted. In Rogers v. Rovers it was held, that where both 
the real and perſonal cſtate were comprehended in the {weeping 
clauſe, if the reſt of the one would paſs by the words, it was 
evidence of the intention that the other ſhould too. The rcii- 
duary deviſe is of all the reſt, &c. after proviſion made for par- 
ment of the annuities and legacies; if it had been after fa— 
nent, there had been ſome {ſtronger colour of objection: thc 
reaſon that prevailed in Hoplius v. Hophins was, the teſtator 
directed the profits to accumulate a/7er the birth of a ſon till 21; 
having fixed the 7erminus @ qu, the Court held they ſhould not 
accumulate till the birth of a ſon: another thing which diſtin- 


guiſhes that caſe from the preſent, it was not a deviſe of the 
reftdue, 


As to the zd queſtion, it was truly obſerved by the dcfend- 
ant's counſel, that the codicil takes no notice of the real eſtate, 
but only alters two legacies, and then concludes, “ I deſire this 
„ codicil may be added to my will.” It appears to be atteſted 
Lor d Fas + 


lands 


according to the ſtatute of frauds and perjuries. 
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Se. 


and's caſe, and the caſe of Chohmondel'y v. Coelmondeley, heard 
at the Rolls on the 21ſt Tammary 1733, were confidered as au- 
thorities that a codicil of perſonal legacies only would not 
amount to a republication of a will of real eftate, though pro- 
perly atteſted ; and alſo the e opinion of Sir John Strange, 
the preſent Maſter of the Rolls, in Potter v. Potter, was men- 
tioned. But this is contrary to the determination of the Houſe 
of Lords, in the caſe of Acterley v. Vernon. By the minute— 
book it appears, that the judges were aſked their opinion, and 
they thought that the codicil, which had revoked part of the 
former deviſes, and thereby deviſed ſome after-purchaſed lands, 
was to be conſidered as incorporated in the will, and conſe— 
quently a confirmation of it; their reſolution occaſioned a per- 
petual injunRion to the heir at law from proceeding to try his 
title at law. It may be ſaid that this way of reaſoning will 
make every codicil properly atteſted a republication of the will; 
and ſo it does. It was admitted, that if the teſtator had ex- 
preſſed himſelf in the words © I confirm” or * repubiiſh my will,” 


it had been ſufficient ; but it is ſaid there are no ſuch words 


here, and that the real eſtate was not in the contemplation of 
the teſtator at the time of his making the codicil. But in my 
opinion, there is no great difference between the words uſed in 
this caſe; and thoſe, it is admitted, would be a confirmation, 
However, I will take time to conſider of this point, and will 
look into the caſes of Lord Falizland, and of Chiimonieley v. 


Chilmondelcy, the laſt of which was heard by conſent. 


Afterwards, on the 26th Jure, the counſel informed the 
Court, that upon ſearching the papers of Mr. Shepherd, it was 
C:icovered that he had articled for fale of the after-purchaſed 
lands, which put an end to the 3d queſtion. 


\cte, On the 22d of May 1767, on an appeal by the deviſees 
ot Negers, the heir at law, from the determination upon the 2d 
queinion, the decree was affirmed by Lord CaMben, C. who 
dad it was a very clear caſe. 


Ce Doctor 
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At Lincoln's 
Inn Hall, 
June 29, 
1750, 


Archbiſhop 
Potter devi- 
ſed his op- 
tions to truſ- 
tees, regard 
being had in 
the diſpoſi- 
tion of them, 
according to 
their diſcre- 
tion, to his 
eldeſt ſon Dr. 
P., the huſ- 
bands of his 
daughters, 
his preſent 
and former 
chaplains, 
&c.; held a 

erſonal 
truſt: and the 
treaſurerſhip 
of Chicheſter 
beingvacant, 
one of the 
truſtees 
might pre- 
ſent the 
other, he be- 
ing within 
the deſcrip- 
tion in the 
will, 
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Doctor PorrrR and Others, againſ} Doctor 
CHAPMAN and Doctor Paus. 


OCTOR POTTER, the late Archbiſhop of Canterbury, 

by his will deviſed as follows:“ em, I give and bequeath 

* unto my executors (Doctor Andrews, ſince deceaſed ; Doctor 
* Paul and Doctor Chapman) all my options, in truſt neverthe- 
* leſs that, in diſpoſing of the ſaid options, regard be had, accord- 
* 1ng to their diſcretions, to my eldeſt ſon Doctor Potter, arch- 
* deacon of Oxford; to my ſons-in-law, huſbands of my daugh- 
ters; to my preſent and former chaplains, and other my 
e domeſtics, particularly Doctor 7uftal/ my chaplain, an! 
* Doctor Hall my librarian; alſo to my worthy friends and 
* acquaintance, particularly to the Reverend Doctor Richard. 


. 


The treaſurerſhip of CHicheſter being one of the options and 


becoming vacant, Doctor Paul preſented Doctor Chepman to the 


Biſhop to be inſtalled. Bill by plaintiffs to ſet aſide the preſent— 
ation, and for an injunction; the latter was obtained till an- 
{wer or further order, and on coming in of the defendant's an- 
ſwers, motion was made on 7 þur{{y laſt, to have the injunction 
continued until the hearing of the cauſe, which was adjourned 


till this day in the aiternoon, for the reply and opinion of the 
Court. | 


Lord HARDwiIcker, C. 


Two heads of argument have been made uſe of by the coun- 
ſe] for the plaintiff. 


iſt, That if there is ſuch a doubt that the Court can, on hear- 
ing, make any decree whatſocver, the one way or the other, it 
is reaſon to continue the injunction till the hearing. 


2d, That, 
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2d, That, according to the conſtruction of this will, the plain- 
tiffs may come into this Court, and reſtrain the defendants from 
preſenting Doctor Chapman, and oblige them to preſent the 
plaintiffs in order as they ſtand. 


As to the iſt, there is no ground for it. It is the firſt time 1 
ever heard it faid, that on the mere bringing a bill, let the fate 
of it be what it will, an injunction muſt be continued to the 
licaring. It was compared to the caſe of a guare impedit at 
law, where the party is entitled to a ne admittas; but there is 
a wide difference: guare impedit is of right; and a ne admittas, 
which is conſequential, is ſo too; but that is not the caſe of an 
injunction out of this Court, for that is diſcretionary, and 
granted upon the circumſtances of the caſe : there is no ſuch 
thing as an injunction until hearing being of courſe; indeed 
there are ſome proviſional injunctions of courſe, as where there 
is a delay by the defendant in not putting in his anſwer ; but, 
on the anſwer coming in, the Court will judge whether the in- 
junction ſhall be continued or not. There cannot be a ſtronger 
inſtance that ſuch injunctions are not of courſe, than the caſe 
of waſte. After anſwer come in and affidavits read (for in that 
inſtance aſſidavits may be read), the Court will, according to 
their diſcretion, continue the injunction till hearing or not, and 


yet the plaintiff may go on with the cauſe, and finally have a 
decree to ſtay waſte. 


As to ad queſtion : There is a preceding clauſe in the will, 
which ſpeaks the intention of the teſtator ſtill ſtronger than that 
on which the queſtion ariſes ; by that he gives certain legacies, 
and to ſuch other perſons as his executors ſhall think fit, 10 l. a- 
piece for mourning, If this truſt has not been executed cor- 
ruptly by the executors, the Court would not interpoſe; it never 
does in a perſonal truſt, Q Whether this is a caſe of that 
kind? And I am of opinion it is. It would be almoſt an in- 
decency in the Court to order preſentations to be made of the 
leveral perſons named in the will, in the order they ſtand. 


Objection: That Doctor Chapman is not intitled to be pre- 


ſented at all; but it appears he was formerly chaplain to his 
Grace, and is within the deſcription of the will. 


5 Objec- 
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Objection: That by making DoQtor Chapman an executor 
and truſtee, the Archbiſhop intended he ſhould not preſent 
himſelf; and it was ſaid, that by reaſon of the death of Doctor 
Andrews, the defendant Chapman could not be preſented; but 
the truſt is given to them as executors, and on the death of one 
it ſurvives. 


The will does not direCt that the preſentations ſhould he of 
perſons in any particular order; the words are, © regard be had; 
and even thoſe words were thought by the teſtator to be tog 
ſtrict; and he has added, ** according to their diſcretion,” What 
ought to be the view in diſpoling of theſe beneſices? That 
the perſons be moſt fit for ſerving the church. It may be that 
one of theſe perſons is molt proper for a parochial cure; another 
for a dignity ; another for the maſterſhip of an hoſpital. And 
ſhall it be ſaid that the truſtees are bound to preſent the perſon 
that ſtands firſt named, though the moſt unfit perſon for tlic 
particular benefice vacant ? Is it proper for a Court of Equity 
to determine on theſe circumſtances? It is a mere perional 
truſt and diſcretion ; it might alſo happen that ſome of theſe 
perſons become unſit and incapable of being promoted by their 
own fault and miſbehaviour. Are the truſtees to overlook this:! 
It might be a proper object of their diſcretion, and yet not ſuch 
a cauſe as the Biſhop could object on preſentation, But if they 
ſtood equal, c@72r7s paribus, yet the truſtees ought to conſider the 
quantity of preferment each has (not, at all events, to paſs over 
him that has more, and preſent him that has leſs, but to exer— 
ciſe a diſcretion) ; the largeneſs of family might have weight; 
there cannot be a ſtronger caſe of intention that perſonal diſcre- 


tion ſhould be exerciſed, If the truſtees act corruptly and ſimo- 


niacally, or for their own benefit, this Court will interpoſe; 
indeed the preſent diſpoſition is for the benefit of one of them, 
but he is clearly an object of the teſtator's intention. 


As to the caſe of Warburtcn v. Warburton, cited out of 2 Fer. 
20, there was a rule preſcribed by the teſtator for the exercite 
of the diſcretion of the truſtees, Viz. according to their need and 


receſſity, 
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It was made a doubt whether, in caſe of the death of Doctor 
Paul, the defendant Chapman would not be incapable of any of 
theſe options, for he could not preſent himſelf, and after the 
death of the incumbent he cannot aſſign the truſt, It was ſaid 
in anſwer, that he may offer himſelf; but in JYat/on's Complete 
Incumbent (a very well wrote book), the reaſon why he cannot 
preſent himſelf is ſaid to be, becauſe it would not create a ple- 
narty, and ſo Davis Ryports 77. I have no doubt of it; never 
was clearer in my opinion. As to the poſſibility ſuggeſted at 
the bar, of the option in this caſe being loſt, if the Biſhop ſhould 
die or be tranſlated before this affair is determined, I will give 
no opinion to bind myſelf; but am apprehenſive it will be loſt: 
my reaſon is, theſe options are made effectual by deed of grant 
from the Biſhop: he can grant for no longer than he is in- 
cumbent on the biſhopric. The executors or adminiſtrators 


of the Archbiſhop cannot preſent after the death of the Biſhop, 


though the vacancy happened in his lifetime, but the preſent— 
ation falls to the Crown during the vacancy of the ſee. Sup- 
pole a biſhop has the advowſon of a living within the diocele of 
another Biſhop (in which caſe he has the preſentation), and 
preſents toit, and before inſtitution dies, after his death no 
inſtitution can be upon that preſentation, but it falls to the 
Crown. So if a Biſhop has right of collation in his own dioceſe, 
and dics before collation (which is equal to inſtitution upon a 
preſentation), ic goes to the Crown. If fo, will the Biſhops 
granting thele preſentations to other perſons put the Crown in 
a worſe ſituation? The caſe of fruit fallen, with reſpect to a 
chop, is not like to fruit fallen in the time of tenant for life; 
in the former caſe nothing goes to the executors or admini— 
(\rators of the Biſhop, Here is no colour of equity; diſcharge 


the injunction. 


BELL againſt CUNDALL. 


BILL to rectify a miſtake in the body of a common recovery 
of a copyhold eſtate, ſuffered at a Court Baron, held for 
ae manor of Rippon, in 1706, as entered on the record, where 
D d the 


[ 
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In Chancery, 
July 2, 
1750. 
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the name of the vouchee was inſerted inſtead of that of the 
tenant, and ſo vice verſa, there appearing in the margin of the 
record a note of the then Steward's own hand writing, in which 
the names of the parties were properly aſcertained. It appeared 
on the pleadings, that the remainder man, upon the foot of the 
miſtake in the recovery, had got poſſeſſion of the eſtate, and 
had ſold it for a valuable conſideration. 


Upon opening the cauſe by the plaintiff's counſel, Lord 
Harpwicke, C. declared he could not relieve, eſpecially 
after ſuch length of time; and in caſe he was to do it, it would 
be on payment of all the defendant's purchaſe money, for it 
cannot be intended but that the plaintiff knew of the miſtake, 
and the defendant was a purchaſer for a valuable conſideration 
without notice. There is no inſtance where this Court has 
amended any miſtake in ſuch a recovery, but in the Common 


Pleas it is often done. 
BILL DISMISSED, 


BARNESLEY again PowELL, 


ETITION, by the ſolicitor for Barnefley (who was a lunatic), 
ſetting forth, that he had expended great ſums of money in 
proſecuting ſuits in this Court, and at law, againſt the defendant 
Poocll, on behalf of the lunatic, and praying that he may beat 
liberty to enter up a judgment with a ſtay of execution againſt 
the lunatic, for ſuch moneys, that thereby he may have a lien 
on his real eſtates. 


Lord CHANCELLOR. An action cannot be maintained againſt 

a lunatic, but it muſt be againſt the perſon that employed the 
ſolicitor, who is the committee. If a ſolicitor proſecutes to à 
decree, he has a lien on the eſtate recovered in the hands of the 
perſon recovering for his bills; but if the client ſhould die, the 
ſolicitor has no ſuch lien on the eſtate in the hands of the heir 
at law, unleſs it ſhould be neceſſary to have the ſuit revive, 
and then the lien will revive too. In the preſent caſe the com- 
mittee has a lien on the lunatic's eſtate, and I will aſſiſt the ſo- 
8 licltor 
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neitor as much as I can, therefore declare he ſtands in the place 
. 6-9 — 

of the committee, and has a lien on the lunatic's eſtate. Q. If xp... 

he had ſuch lien? 


The counſel for the ſolicitor doubted of it. 


N. B. Nobody appeared for Powell, and the petitioner had 
in his hands the title-deeds of the eſtate, which ſeems to be the 
beſt ſecurity. 


Gack againſt BULKELEYs 


N motion to tay proceedings on one of two bills that had 

been filed for the lame purpoſe againſt the defendant, the 

one by the party interefled himſelf in a co partnerſhip account, 
and the other by an ai3nee of that plaintiff. 


Lord HARDWICKE. 
This Court wi: 
but where fever: 


»t ſuch motion to ſtay proceedings, 
gut by the ſame perſon, and for 
Jt an infant, where ſeveral bills are 
in amys, for the ſame thing, As the 
ce thing, this Court will interpoſe, and 
ſtay procecdings on one of the bills; but the rule of the Court 
las never been carried further, nor could it without the Court 
Sing arbitrarily, for every perſon in a free country, as this is, 
las a right to bring his ſuit, and be heard. 


the ſame thing; 
brought by ſever: 


infant is intereſted in 


There docs not ſeem ſuch unreaſonableneſs in bringing 
tro bills by different people for the ſame thing, no more than 
tveo aft 


ons at law, where one is in the name of the party 
himſelf; and becauſe he may think it unſafe, another may be 
vrought for the ſame matter, in the name of his truſtee, that if 
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In Chancery, 
Auguſt 7, 
1750. 

Court will 
not ſtay pro- 
cecdings on 
either of two 
bills held for 
the ſame pur- 
poſe, one by 
the aſligace 
of the party 
entruſted, 
and the other 
by the party 
himſelf; 4 but 
if they pro- 
ceed to hear- 
ing, the 
Court will 
diſmiſs that 
which is im- 
properly 
brought. 
Court will 
not on mo- 
tion ſtay pro- 
ceedings on 
one of two 
bills, ſor the 
ſame pur- 
poſe, unleſs 
both are 
brought by 
the ſame per- 
ſon, or on be- 
half of an in- 
fant. 


he ould fail in the one, he may ſucceed in the other; fo an 


allgnos may file one bill in his own name, and another in the 
ume of the aſſignor, for the ſame reaſon; but if he brings 
them on to hearing, the Court will diſmiſs that which was 
vrought improperly, with coſts, 


N. B. In 
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GAGE 


againſt 
BULKELEY. 


Auguſt 10, 
1750- 


Committee 
of the perſon 
and eſtate of 
lunatic, with 
reſtriction not 
to receive 
any part of 
the eſtate. 


Receiver ap- 
pointed of 
the eſtate. 


At the firit 
leal before 
Michaelmas 
erm, Octo- 
ber 15, 1750, 
at Lincoln's 


Inn Hall. 


When an in- 
junction is 

d iſlolved on 
merits, and 
plaintiff 
amends his 
bill, orbrings 
aſupplement- 
al bill for the 
ſame matter, 
he cannot of 
courſe move 
foraninjunc- 
tion till an- 
ſwer. 
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N. B. In this caſe an affidavit was made, that the ſame ſoli. 
citor and clerk in Court were employed in both bills; and tha 
it was believed the ſame perſon was to be at the expence of 
both, which was not denied by the other fide. It alſo appeared 
by the deed of aſſignment, that the aſſignee was to be at the 
expence of all ſuits; all which, Lord CHANCELLOR confeſſed, 
carried great marks of ſuſpicion that it was a contrivance: 
nevertheleſs denied the motion. | 


Ex parte BiLLINGHURST, in the Matter of 
BiLLINGHURST, @ Lunatic, 


N petition by the brother to be committee of the perſon, 

and that a receiver may be appointed of the eſtate, the heir 
at law, who with the brother was the only next of kin, de- 
clining to be committee of the eſtate {rom his circumſtances, 
and not being able to give the ſecurity required: 


Lord CHANCELLOR, after declaring it to be an unuſual thing, 
and after ſome deliberation, appointed the petitioner committee 
of the perſon and eſtate, with a reſtriction not to receive any 
ſums of money, part of the lunatic's eſtate, and referred it to 
the Maſter to appoint a recetver, who is to account and pay 
the balance to the accountant-general, after paying what ſhall 
be allowed to the petitioner for maintenance of the lunatic. 


Travers and Others, againſ} Lord STarrorD 
and Others. 


LAINTIFF brought bill for injunction to ſtay defendant's 

proceedings at law, and injunction was granted, till de- 
fendant's anſwer came 1n, and then upon the merits it was 
dillolved; plaintiff filed a ſupplemental bill for the ſame mat- 
ter, and on the defendant praying time to anſwer, moved, 
« as of courje,” for an injundtion, till anſwer pu: in on motion 
to diſcharge that order, | 
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Lord CHANCELLoR declared the rule of the Court to be, 
that, when an injunction is diſſolved on the merits, and after 
that the plaintiff amends his bill, or brings a ſupplemental bill 
for the ſame matter he cannot of courſe move for an injune— 
tion till anſwer, but it muſt be moved ſpecially, with notice, 
that the whole circumſtances of the caſe may be laid before the 
Court, otherwiſe it would tend to delay and vexation ad 1 
tum. He alſo obſerved, that the defendant's aſking for time 
to put in his anſwer, is not a waver of the irregularity, for 
that did not relate to the injunction; for he was obliged to do 
it, whether an injunction had been moved for or not: but if he 
had moved to have execution awarded at law, but not actually 
levied, that would have been acknowledging the injunction, 
and diſpenſing with the irregularity of it. 

ORDER DISCHARGED, 


FARRANT a@gainſ/ LEE. 


LAINTIFF, being a termor at ground rent, brought a bill 

apainſt his leſſee to ſtay waſte, and moved at the Rolls for an 

injunction, but was denied; and it was now moved again before 
Lord CHANCELLOR, and granted. | 


Hucuzs againſt BRAND and Others. 


ILL by plaintiff, as leſſee of a piece of ground under a leaſe 

from the truſtees of Magdalen College, againſt the truſtees 
of the turnpike road from Ken? ſireet to Blackbeath in Kent, to 
lay them from digging gravel there, and to be quieted in the 
polleion. Q. Whether the exception of gardens in the turn- 
bike act extends to fields planted with garden ſtuff, or only to 
gardens annexed to houſes ? 


Lord CHANCELLOR, upon the opening, was clear it extended 
to helds planted with garden ſtuff. 


Ee PINNFELL 
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1750. 
— | 
TRAVERS 
againſt 
Lord STaF- 

" FORD, 


Termor may 
have injunc- 
tion to ſtay 
waſte againſt 
his leſſee. 


In Chancery, 
May 8, 


1751, 


Power for 
truſtees of 
turnpike to 
dip for gra- 
vel, except 
in gardens : 
held the ex- 
ception ex- 
tends to 
fields planted 
with garden 


ſtuff. 
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In Chancery. 
May 10, 


1751. 


Covenant in 
marriage ar- 
ticles to buy 
lands of clear 
yearly value 
of 5001. and 
ſettle, &c. he 
directs by 
will, that the 
moiety of a 
houſe and a 
copyhold 
eſtate ſhould 
be taken as 
part, held 
they ſhould 
mot. 


Directs his 
eſtate at M. 
let on leaſe 
at 180 l. a 
year, to be 
taken in part 
ſatisfaction ; 
the rent was 
aſterwards 
reduced to 

180 l. a year, 
held to be 
taken as at 
his death. 
Lord Lon- 
donderry V. 
Waine, in 
Ch. 9, 10, S 
12 February 
1763, 


CASES IN CHANCERY, Gs. 


PINNELL againſ} HALLETT and Others, 


DILL by plaintiff, for a performance of articles entered into 

by his father, Richard Pinnell, deceaſed, before marriage, 
by which he was to purchaſe and ſettle on his wife and the iſſue 
male of the marriage, lands of inheritance of the clear yearly 
value of 500 J. The father afterwards purchaſed ſome eſtates, 
and by will (not atteſted according to ſtatute of frauds), reciting 
the marriage articles, directed lands of the yearly value of 190/. 
to be bought, which, together with his eſtate at Mitcham, let 
on leaſe at 180 J. a year, the moiety of a houſe in Idol- lane, and 
his copyhold eſtate called Mariford farm, &c. he bequeathed 
to his wife, without impeachment of waſte, remainder to the 
uſes of the articles. Q. Whether all, or which of theſe eſtates, 
are applicable in part ſatisfaction of the covenant ? 


Lord CHANCELLOR was clear of opinion, the moiety of the 
houſe is not, becauſe it is not the kind of eſtate intended by 
the articles. 2d, That the copyhold eſtate is not applicable, 
becauſe the wife is to take the eſtates ſettled for life, ci 
mmpeachment of waſie, Beſides, the copyhold eſtate appears to 
be of the nature of Borough Engliſh, and therefore cannot be 
taken as part ſatisfaction to eldeſt fon, which by its nature 
goes to the youngeſt. Another queſtion was made, at what yearly 
value the Mitcham eſtate was to be taken, becauſe it was pur- 
chaſed at 1307, a year, but has fince fallen to 150 J. Lord 
CHANCELLOR directed the Maſter to enquire what was the 
yearly value of it.at the death of the teſtator, at which time it 
became a ſatisfaction pro tanto; and faid, if it had been purcha- 


fed at the time of the marriage articles, the value ſhould have been 


taken as at the time of the purchaſe; not that the Maſter is to 
conſider it at the rent, ſuppoſing it to have leſſened at that par- 


ticular time by any accident, ſuch as mortality amongſt the 
cattle. 


OBRIEN 
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Op RIEN againſt OBRIEN. 


BY indenture, dated 12th March 1730, between the defend- 

ant Henry Obrien and Margery his wife, of the firſt part; 
Henry Stainer and Edward Hegar., of the ſecond part; Richard 
Connell and Pool! Hickman, Eſqrs. of the third part; Francis 
Burton and Nobert Hickman, Fiqrs. of the fourth part; and 
WWilliam Stainer of the fifth part; in conſideration of a marriage 


thentofore had between the defendant Henry Obrien and Mar- 


gery his wife; and in performance of certain articles, dated 
the zoth of October 1730, the manors, &c. of Blatherwicke, in 
the county of Northampton, and 7ixover, in the county of 
Rutland, were, amongſt other eſtates, conveyed to truſtees, to 
the uſe of the ſaid defendant Henry Obrien, for life, without 
:mpeachment of waſte ; remainder to truſtees, to preſerve con- 
tingent remainders; remainder to the firſt and other ſons of the 
marriage between him and the ſaid Margery in tail male; 
remainder to the firſt and other ſons of the ſaid Henry, or any 
after-taken wite in tail male; remainder to the plaintiff Dona- 
tus Obrien, the father, for life, without impeachment of waſte ; 
remainder to his firſt and other ſons in tail male, with other re- 
mainders over: enry Obrien, the firſt tenant for life, having 
conveyed his life eſtate to the defendant Sir Edward Obrien, 
and he threatening to cut down all the trees and timber grow- 
ing on the eſtates in Eygland, the plaintiff filed their bill againſt 
the defendants, praying an injunction to ſtay the defendants 
from committing any waſte on the eſtate, ſtating the above 
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Lord Chan- 
cellor. 
May 21, 


1751. 


Injunftion to 
ſtay walte by 
cutting trees 
growing for 
ornament, 
&C. 


ſettlement: that TIL had no iſlue by the ſaid Margery, and 


that they had been long ſeparated : that great part of the tim- 
er trees growing, on the ſaid eſtates were ſtanding and grow- 
ing in a walled-in park called B/atherwicke Park, and ſtood 
near the capital ſcat of the family, and other houſes upon the 
{ad eſtate, and either ſerved for the ſhelter thereof, or were 
let in rows, walls, viſtoes, avenues, or clumps, and were great 
ornaments thereto ; great part whereof were of a late growth, 
0 being 
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1751. being planted about twenty-five years before, and many thay. 


verry ſands of them were young ſaplings, greatly beneficial to the 


Een eſtate, but of very ſmall value if cut down, not being worth 
above 25. 64. a- piece, one with another. 


Mey 55. Upon an aſhdavit of the above facts, Mr. Solicitor-Genetal, 
1751. Mr. Wilbraham, and Mr. Vallr, this day moved, that an ir. 


junction might be awarded to ſtay the defendants from commit. 
ting any waſte or ſpoil on the premiſes. 


His Lordſhip ordered that an injunction ſhould be awarded 
to ſtay the defendants, &c. from cutting down any timber 
trees, or other trees growing on the ſaid eſtate, which were 
planted or growing there for ornament or ſhelter of the mar- 
ſion houſe, or that grew in viſtoes, planted walks, or lines for 
the ornament of the park, part of the premiſes in queſtion; 
and alſo from cutting down any ſaplings growing on any other 


part of the eſtate in queſtion, not proper to be felled, until an- 
ſwer, and other order to the contrary. 


At Lincoln's (5 8805 5 | 

Inn Hall, A N againſt WorDswoRTH. 

July 11, 

0 (COMMISSION to examine witneſſes de bene eſſe, was exc- 
3 cuted in Sweden, afterwards another commiflion was lent 


8 * over to examine them in chief; but the council of Sweden re— 
ene 


Sweden. fuſed to let it be executed. It was now moved on the part of 
Council of 


Sweden refu- the Plaintiff, that the depotitions taken de bene efſe might be 
2 read at the hearing, Lord CHAN CELLOR.— The rule is this: 
be execut- where witneſſes examined de bene eſe are abroad, and from a 
ed for exam- / 


eng ow moral impoſſibility cannot attend at the commiſſion to be exa- 
in chief, the 


depoſitions mined in chief, or if the commiſſion cannot be executed, the 

de bene eſſe . | . * 

N Court will allow the depoſitions de bene e//e to be read at the 
hearing of the cauſe. The contempt of the commiſſion brings 
this caſe within that rule, therefore the depoſitions de bene «/? 


may be read. 


But as the cauſe will not be heard for ſome time, let publi- 
cation be enlarged to Michae/mas Term, and the parties may 
endeavour to examine their witneſſes in chief in the mean time- 


TY, nn: V 
+ 1 i 14 
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Parry againſt OwxX. 


[LL by executrix, to be paid ſeveral bills due to teſtator for 
buſineſs done, as an attorney at law, and ſolicitor in this 
Court, for the defendant: And as to ſo much as ſeeks to compel 
the defendant, by decree of this Court, to pay plaintiff what 


fall appear to be due to her for buſineſs done by Parry, her 


late huſband, defendant doth demur, and for cauſe of de- 
murrer ſheweth, That plaintiff's remedy to recover what may 
appear to be due to her from defendant, touching the matters 
aforeſaid, is and ought to be by ſuit at law, where the ſaid 
matters are properly triable and determinable, or by an appli- 
c1tion to this Court in a ſummary way, and not by ſuit in this 
Court, to haraſs or vex the defendant 1n taking copies of long 
and expenſive proceedings and depoſitions, touching the ſeveral 
items or particulars of plaintiff's bill. And on argument demurrer 


was allowed. 


4 


Ex parte SOUTUCOTE, 


PETITION for a commiſſion of lunacy againſt Thomas South- 

te, who is abroad at Sr. Venant in France, and ſtood over 
t5 this day on two doubts which Lord CHANCELLOR conceived. 
lt, On the fact of the identity of the perſon. 2d, On the 


propriety of ſuing a commiſſion againſt a perſon not in 
Eugland. 


Mr. Plilip Southcote, brother of Thomas, made an aſſidavit, 
tat about cighteen years ago Thomas, in the lifetime of his 
mY, was ditordered in his mind, and ſent to a religious 

le at Ghent, whoſe function is to look after ſuch perſons; 
lat afterw ards he was removed avout eight years ago to N. 

F f Venant, 
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July 31, 
1751. 


Demurrer to 
a bill by exe- 
cutrix of an 
attorney, to 
be paid his 
bill for bu. 
neſs, and 
allowed. 


Com miſſion 
of lunacy or- 
dered againſt 
a perſon who 
was at St. 
Venant in 
France, to be 
executed in 
Fſſex, where 
his manſion- 
houſe is. 
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enaut, where he now is; that Philip has remitted money to 
Lim from time to time; likcwiſe an affidavit was made by two 
ons who went over to ſee him, that the head of the houſe 
at Ct. Venaut told him his name was Thomas Scuthcste, ard he 
appeared to them to be difordered in his mind, and ſpeciſied 

{ome few inſtances of! #67 D : that the phylician who attended 
him, declarcd it would be dangerous to his health to bring 
him over to {Erzland, It e. Tamas has an eſtate in 
Fng/and of Goo l. a year. Mr. Attorney and Solicitor-Genera 
for the petition argued that the writs & 7diota inquirendo were 
of various forts; one uſed to be directed to the eſcheater, and 
was calculated principally for the ſafety of the idiot, and thete- 
ſore directs that the eſcheater view the perſon : the other te- 
{pes chieſly the Crown's right to the eſtate of the idiot, and 
that is directed to the ſheriff, but not required to view the 
perſon. The King has a right to the profits of the lands of an 
idiot during the idiotey; and though in caſe of lunacy the 
Crown has only a right to the eſtate ſubject to an account, yet 
there ariſes a bencſit to the Crown from iuch things, which 


cannot be accounted for as advowſons, &c. 


The commiſſions now uſed follow the latter ſort of writs, and 
the caſe of Hoge was cited, 3oth November 1743. He was 


lecreted in order to avoid a commiſſion, and on application t9 


1 


the Court, and aſſidavit of ſeveral perſons that they appte— 
hended he was carried to Aulæceb, Lord CHANCELLOR or- 
dercd a commiſſion to be exccuted in Zπινν, becaule he was 
traced to and laſt ſeen at Mile ed. Hcaſell had no eltate in 
Eugluud, but a real eſtate in Jamaica, was an inlant, and 2 
guardian had been appointed. Nobody oppoſed the preton. 
petition, and J conſented to it for ſeveral of the relations. 
bord CHANCELLOR —lI had two Doubts. 17, On tlie fac. 


FI 1 
2d, 90 Lie av. 


3 to the iſt, Whether the identity of the perſon ſufſicient!y 
eas Nothing was laid before me but what came from 
the relation of the head of the houſe at St. I cnant in TH 
but it is truly aid, what I am W is not conclulive, bs 


CASES IN CHANCERY, @c. 


putting the matter in a way of being enquired into by a 
beſides, there are precedent circumſtances diſcloſed, which 


only 


jury; 51 
confirm the other account; for Mr. Philip Southcote has ſworn, 


mat Namas was a lunatic in the lifetime of his father, and ſent 
AT ' 
bent, and from thence removed to St. Venant. 


It would indeed have been more ſatisfactory, if ſomebody 
hat knows him had gone over to view him, but that may be 
matter of difficulty to aſcertain the perſon after ſo many years 
abſence. There is ſuſſicient probable cauſe for me to iſſue a 
commiſſion, if I am warranted in point of law. 


2d Doubt aroſe on this. Ihe commiſſioners and jury have a 
right to inſpect the lunatic and examine him, and that 1s molt 
commonly done; and though they do not always have the 
lunatic before them (unleſs great doubt on the ſanity), but a 
certain number of the commiſſioners and jury are appointed to 
inſpect him, yet they have a right to it, and ſo it has been de- 
termined, without having a prior order of this Court; and if 
any perſon rciuled to produce the lunatic, on the commiſſioners 


warrant, this Court, on application, have made him pay colts. 


Another Doubt.—The commiſhoners direct an enquiry by a 
jury in the county where the lunatic reſides; that is the ſtand- 
ing order of the Court; but yet that does not determine the 
law to be, that in all caſes, without exception, it mult be ſo. 
Theſe commiſſions of enquiry are of various natures; for— 
merly they were by writ, of late years by commiſſion in nature 
of thoſe writs. The writs were ſometimes direded to the eſ— 
cheater and ſometimes to the ſheriff. I cannot find one writ 
directed to the eſcheater to enquire of lunacy. The elcheater 
was an ollicer for the Crown revenue, and in caſe of lunacy, 
where no profits go to the Crown, the writ was never directed 
to the eſcheater. In the writ to the eſcheater he is directed to 
go and view the party; no ſuch dircQion in the writ to the 
ſheriff; the reaſon of the diſtinction I cannot find out, and the 
prachce of commiſſions put it out of the caſe. The ground of 
commiſſions I take to be this: forfeiture, &c. to the Crown were 
-2quirable by writ to the eſcheater, or by commiſſion; the latter 
11 18 
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In caſe the 
commaitltion is 
oppoſed or 
traverſed, the 
perſon mult 
appear coram 
rege in con- 
cilio, Which 
means in 
Chancery. 


CASES IN CHANCERY, &. 


is more large and general, and therefore the practice has fallen 
into this Way. 


As to the Doubt on Thomas Sonthcote being abroad, it would 
be unreaſonable that the King's ſubject, being abroad, and 2 
lunatic, ſhould loſe his protection. The commiſſioners cannot 
execute the commiſſion beyond ſea, as in caſe of a commillion 
to appoint a guardian, becauie the authority is not in them 
alone, but in the jury too. But it a commiſſion were not to he 
granted, what ſituation would the ſubject be in with reſpect to 
his ſafety and protection from the King? what ſituation 
would the King be in, with reſpect to his prerogative in caſe of 
idiocy. It would be in the power of any body to defeat the 
prerogative, by conveying the party beyond fea. No miſchief 
can follow from the granting a commiſſion; for if the jury are 
ſatisfied without inſpeclion, they will find ſo; if not, they will 
not make a return, or will return that it does not appear to 
them that he is an idiot or lunatic. If he has notice of it, he 
may oppoſe the commiſſion; or if he has not, yet any body 


may apply for him to traverſe or ſuperſede the commiſſion : in 


either of thoſe caſes he mult appear to be examined cram rege 
in concilio, which words have been conſidered to mean, this 
Court; of opinion, there is reaſonable ground to iſſue a com- 


miſſion in this caſe. 


The next queſtion, In what county the commiſſion ſhall be 
executed? Am of opinion in ex, becauſe the manſion houſe 
is there; the manſion houle is to be conſidered as a place of reft- 


dence in many caſes, as in caſe of parochial payments. 


Lord 
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Lord DupLEy againſt Lord WAR DR. 


ILLIAM Lord Dudley died, ſeiſed of a colliery, on 
\ which were crected four fire engines, three of which had 
been erected by Earl Edward his father, who was tenant in 
tail of the eſtate (which came to Earl William under a ſettle- 
ment), and the fourth was erected by Earl Millliam; but it 
did not appear whether Earl Milliam was tenant for life or 
tenant in tail of the eſtate, Bill by plaintiff, as executor of Earl 
IIU//am, againſt the defendant, who was remainder man of the 


eſtate, to have the four fire engines delivered up as part of the 
perſonal eſtate of Earl Wham. 


Lord HARDwICEKT, C. after arguments at bar. 
There are two queſtions; the iſt is a general queſtion; Whe- 
ther fire engines of this nature erected by a particular tenant, 


or by tenant in tail, are to be conſidered as part of the owner's 
real or perſonal eſtate * 


zd Queſtion is, as to three of the fire engines not erected by 
Earl William, but by Earl Edward, whether they will follow 


the ſame rule as thoſe erected by the laſt tenant Earl Milliam? 


To 1ſt. There have been many queſtions of this kind, both 
in law and equity, and ſome determinations on very nice and 
almoſt frivolous circumſtances; but ſome general rules are very 
cicar, as what is annexed to the frechold is to be conſidered as 
part of it, and yet there are ſome exceptions to that rule, as 
between landlord and tenant ; what is erected by the latter for 
e lake of trade may be removed, though fixed to the freehold ; 
indeed ſuch removal muſt be during the term, or he will be a 
treſpaſſer; fo marble chimney-pieces, &c.: but this does not 


hold between the heir and executor; ſo might theſe engines be 
removed as between landlord and tenant. 


G g And 
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October 24, 
751. 


Tenant for 
life, or in 
tail, erects a 
hre engine to 
work a col- 
liery. It ſhall 
on his death 
be conſidered 
as part of his 
perſonal 
eſtate, and 
not go with 
the eſtate to 
remainder 
man. 
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7 
F727. And though the caſe between landlord and tenant does not 
—ů g＋—2—— 4 * q * 95 . 
APs hold fo ſtrongly throughout, yet it anſwers one objection; vg. 


1 That a houſe has been built to which the fire engine is annexed. 
and that the executor cannot pull down the houſe; but the 
diſtinckion is, where the houſe is the principal, and where 
only the acceilary; here the engine is the principal, and 
therefore it is like the caſe of coppers, &c. you cannot take them 
away without ſpoiling the walls; yet as they are the principal, and 
the building is only the better to enable the uſe of them, they 
may be removed. The cate being between executor of tenant 
for life or in tail, and a remainder man, is not quite fo ſtrong 
as between landlord and tenant, yet the fame reaſon governs it, 
if tenant for life crects ſuch an engine. In the cafe of Latten 
v. Laroten, it was determined it ſhould go to exccutors, parily 
on the reaſons there mentioned, and partly on the authority of 
the cafe of a cyder-mill, there cited to have been fo adjudgcd 
by Lord C. B. Cemyrs ; that of Lawton v. Lau tin was the cafe 
of ercditors, but that makes no difference, becauſe the queſtion 
is, Whether part of the real or perſonal eſtate? If it is ſo in 
the caſe of tenant for life, Qyery, How 1t would be in cat: of 
tenant in tail? Tenant in tail has but a particular eſtate, 
though ſomewhat higher than tenant for life. Ta the reaſon 
of the thing there is no material difference; the determinations 
ave been from conſideration of the bencfit of trade. A col- 
licry is not only an enjoyment of the eſtate, but in part carrying 
on a trade. The reaton of emblements going to the executor 

of a particular tenant holds here, to encourage agricnture 
ſuppoſe a man of indifferent health, he would not erect ſuch an 


eng 12 24 2 vall Spence, unlels it would 80 tO 11 g family. It 


13 no argument to iay, the colliery could not be worked without: 
thoſe engines; they are of late invention, not above torty Yearn 
ago; how were collieries worked before? They may be more 


be 2nchoally worked than without them. 


2d ao ſtion. As to three of the fire engines, bplaintiff is not 
intitled to them, tor he ſnes only as adminiſtrator to I liam Eail 
of Daudicy, and they were erected by Earl Edward. Plaintiff mull 
recover on his own S and thew a 15 which he has not 
done, for the repreſentative of Edward Karl Dulloyis intited, w 
was 


CASES: IN CHANCERY; Ge. 


was Lady Diana Fielding; and plaintiff is neither repreſentative 
ef Lady Diana nor of Earl Edward, But ſaid William Lord 
Dudiry had poſſeſſion ſo long that the ſtatute of limitations 
wicht be pleaded by him to any claim made againſt him: but 
that does not give the plaintiff title, nor is it clear the ſtatute 
of limitations would take place, for there are many exceptions 
'n it, as infancy, &c.; but ſuppoſing the plaintiff to be ſuing 
5 i rae of Fdward Farl Dudley, yet it appears that 
{er his death there was a diſpute between William Lord Dudley 
0 Lady Diana Fielding, who was executrix of Edward; and 
that upon Lord TALBOT's opinion, that thoſe engines belonged 
tn the inheritance, Lady Diana gave them up, not as a gift to 
n Lord Dudley, but as a gift to, and part of the inhe— 
ance. Therefore decree the one engine erected by iHian 
Lord Dudley to the plaintiff, and diſmiſs the bill as to the other 

three engines. 
Jide Lawton v. Lawton, December 1743. 


PARSONS againſt FREEMAN. 


* 


Lord IIARD WICK, C. 


| 5 a general rule in queſtions between heir and executor, the 


heir and real cſtate is favoured : fo where there is an in— 


cumbrance on real eſtate, the duty by which incumbrances are 
coated being a perſonal demand on the owner himſelf, the heir 
law ſhall have benefit of the perſonal eſtate to exonerate the 
reahy; and fo by the latter determination ſhall the heres factus. 
In Gaiton and Hancock, the Court went a great way further. 


[10:e are Cales where the owner of the citate, as well as the 


s liable; but if the anceſtor has done no act to charge 


"i 
i T'Y'Y 4 
1 S & & 4 


: 
rt pertonally, the heir at law muſt take the eſtate cum 

it one purchaſe the cquity of redemption with uſual 
vengnes to Pay off the Mortgage, I know of no determina- 


21 * 


upon 
1 


uch a caſe, but am inclined to think the heir could 
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Ld.Duvi.ty 


againſt 


Ld, WAR ODE. 


October 25, 
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One agrees 
to buy an 
eſtate which 
was in mort- 


gage for a4 


groſs ſum, of 


which he co- 
venants to 
pay 861. to 
the mort- 
gagee, and 
the teſt being 
41. to the 
owner of the 
eitate. 'The 
purchaſer 
dies; his heir 
at law has a 
right to have 
the mortgage 
money paid 
out of 1115 per- 
ſonal eſtate. 


Prec. in Ch. 
* 477. 
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+ Come tO have the eſtate exonerated. That is not the pre? 25 A. 
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1751. 
— ponent 
PARSONSs 
againſt 
FREEMAN. 
Vide Forreſ- 

ter v. Lord 
Leigh, 23d 
& 24th June 


1753 


Deniſthorpe 
v. Porter, 19 
July 1762. 


Cope v. 
Cope, 
2 valk. 449. 


November 8, 


1751. 


Common re- 
covery by one 
entitled to an 
equitable 
eſtate, is a 
revocation of 
his will by 
which he had 
deviſed that 
eſtate. 


CASES IN CHANCERY, @c. 


ſent caſe, which is an agreement with the vendor for purchaſe 
of an eſtate for a groſs ſum of 90 /. to be paid, 861. of it to the 
mortgagee, and 41. to the mortgagor. 


Q. If the heir at law can come into this Court, and hays 
the eſtate exonerated by the perſonal eſtate? Am of opinion be 
may, for two reaſons : | 


1ſt, It is an expreſs contract to pay, and the repreſentztive 
of the mortgagor might maintain an action for the money, and 
ſo might the mortgagee oblige the mortgagor to let him make 
uſe of his name to recover the money. This is as ſtrong 4 
caſe as can well come before the Court. 


24, It being agreed to be part of the purchaſe-money, the 
heir would (if there was nothing more 1n the caſe) be entitled 
to have the money paid out of the perſonal eſtate, as where 
one articles to purchaſe an eſtate, and dies before the purchaſe 
15 completed, 


THEREFORE DECREE, C.. 


| ParsoNs againſi FREEMAN. 
8 4. - , y SH Co 5 3. 


RS. FREEMAN being entitled to an eſtate tail in lands 
after the death of Mrs. Sawyer, and to the fee of two 
other eſtates, by articles of 15th Auguſt 1729, in conſideration 
of a ſettlement which her huſband covenaated to make, ſhe co- 
venanted to join with him in fine oz. recovery, or deed, and 
convey the eftates in queſtion to him and his heirs, and 
other eſtates to him for life. On 21ſt January 1729, he made 
his will, and deviſed to her for life, remainder over, with a 
remainder to defendant. June 8, 1739, Freeman and his wife 


_ conveyed all his eſtate to truſtees, to make a tenant to the - 


cipe, in order to ſuffer a recovery, and declare the uſes to bet 
ſuch perſon, &c. as Freeman and his wife ſhould by deed, &c. 
limit and appoint, and for want of appointment to £70747 and 
his heirs. 


A common 


CASES IN CHANCERY, &@c. 


A common recovery was ſuffered, and Freeman the huſband is 
dead, without having performed the articles. 


Q. If the recovery was a revocation of the will ? 


This queſtion came on, amongſt others, on the hearing the 
cauſe, 25th Ofober laſt, and was ordered to ſtand over, to be 
ſpoke to on this day. 


Mr. Wel, for plaintiff, cited 7Tickner v. Tickner, about a 
year ago, before LEE, Chief Juſtice, on a caſe made for his 
opinion, and verdict given ſubject thereto, P. I. ſeiſed in fee 
of the eſtates in queſtion, and other eſtates in Kent, being 
gavelkind, died, and left two ſons, R. and H.; they entered as 
heirs; R. being ſeiſed of an undivided moiety, deviſed all his 
lands, &c. and all his moieties, &c. to his wife E/:22veth 
Ticker, her heirs and aſſigns for ever. Afterwards, by in- 
denture of 14th February 1745 between the two ſons, they 
divided the eſtates, and all the premiſes in queſtion were allotted 
to Rib-rt 3 and there was a covenant, that they and their wives 
would 'levy a fine as to the premiſes in queſtion, to the uſe of 
R. I. to ſuch perſons, and for ſuch eſtates, &c. as R. I. ſhould, 
by any deed, or writing, or will, &c. nominate, limit, direct 
and appoint, and in default of appointment to R. I. in fee; and 
held it was a revocation of the will. 
lame ſide, cited Moor, 107. 


2 and 46 Salk. 677, Carth. 410. 
Ca. in Parl. 140. 


If a deed declares the uſes of a fine and reco- 
very agreed to be levied, yet thoſe uſes may be varied by a ſe- 
cond deed, provided it be made before the uſes are executed, 
and all the parties concerned in intereſt concur in it. 


On the other ſide were cited 2 Ver. 241. Ogle v. Cook, 
2oth February 1748. 2 Vern. 495. 


Led! CHANCELLOR. There are great varicty of determina- 


tions on queſtions of this ſort, ſome on very nice and artificial 
realoning, calculated to favour the heir at law. It is admitted 
on the part of the defendant, that if the teſtator had been 
ſeated in tee, and had deviſed as here, and afterwards had 


H h Joined 


— 
PARSONS 


FREEMAN, 


Vide Raym, 
240. contra 
3 Wms. 169. 


Mr. Wilbraham, on the 
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Paksons 


againſt 
FREEMAN. 


Prec. in Ch, 
514. 


Subſequent 
conveyance 
of an eſtate 
is a revoca- 
non of awill, 
except for 
ſecuring a 
debt, or ex- 
cept it be a 
leaſe for 
vears; in 
which caſes 


CASES IN CHANCERY, @c, 


Joined in this recovery, it would have been a revocation of the 
will, and yet, notwithſtanding, the tame reaſon might have been 
alledged in that caſe, vis. That it was done for a particular 
purpoſe. There are many caſes of different kinds on this head, 
and it is diſſicult to recolle& them all; one is certain. If one 
ſeiſed in fee makes a will, and afterwards executes a feofment, 
and takes back a conveyance to the fame uſes, that is plain!y a 
1cvocation. Caſes have gone further, where one ſeiſed in fee 
deviſes, and afterwards levies a fine, or makes a feoffment or 
conveyance to uſes, to the uſe of himſelf and his heirs, that is 
a revocation, although he takes back the old uſe without any 
alteration whatſoever. The reaſon ariſes from the preſumed in- 


tention, that the will ſhould not take effect, but all the caſes 


admit of limitations and diſtinctions; and notwithſtanding after 
ſuch a deviſe the teſtator makes a leaſe for years or lives, that 
revokes no more than to anſwer the particular purpoſe ; he only 
takes ſo much out of it, which is a certain proportion, and his 
intention 1s declared expreſsly to be ſo far, and no further. 
Prec. in Ch. 514. with diſtinction, if the leaſe is to the devilce, 
then it is a revocation. 


This is the rule at law, but it has been thrown out as a 
doubt, whether it is to in equity: no authority to ſupport that 
doubt. Am of opinion it would be fo in equity in all caſes, 
otherwiſe it would be very miſchievous to ſay, the ſame kind ot 
conveyance ſhould not be a revocation in both cafes. It one 
ſeiſed of an equitable eſtate makes a will, and then executes 4 
conveyance, and diſpoſes of it, or declares the uſes to himlelt, 
it would amount to a revocation, if the conveyance would be 
ſo of a legal eſtate at law, but ſubject to the ſame limitation for 
a particular purpoſe ; and ſo was the reaſoning in 2 Fern. and 
the ſame determination would have been of an equity, as was 
of the legal eflate; the Court conſidered it only as a ſecurity, 
and whether it be by mortgage, or to ſell and pay debts, it is 


it is only re- only a revocation pro tate; fo Ogle v. Cos: and as it would bc 
vocation ro 
tanto, 


ſubje& to redemption by the heir, ſo it is by the devilce. 


This being ſo, conſider the preſent caſe. 


1ſt Q. 


CASES IN CHANCERY, Cc. 
1ſt Q. What kind of eſtate F. had at the time of his will ? 


2d. What operation the recovery had on the legal or equi- 
table eſtate? 


He had no legal eſtate at the time of making his will, except 
in right of his wife. 


An objection was made, that as he had not done all on his 
part, he had not an equitable eſtate; but that is a nice diſtinction, 
he had it in his power to perform it whenever he would: 
but, without going into that queſtion, I ſhall conſider him as 
intitled to the equitable eſtate ; he made his will and deviſed 
it; afterwards he and his wife join in a recovery, and declare 
the uſes not to the huſband in fee, but to ſuch uſes as he and 
his wife ſhould appoint; and for want of appointment to him 
in fee. There has been no appointment. It has been inſiſted, 
that by virtue of the recovery he gained a legal fee, and it has 
altered his eſtate. One thing 1s clear, that as to that part of 
the eſtates in which by the articles F. was to have an eſtate for 
life only, by this recovery he has a fee in it; it is a new pur- 
chaſe. Much has been argued from the nature of the conveyance, 
but no weight 1s to be laid upon that. If one having an equi- 
table eſtate makes his will, and afterwards takes the legal eſtate, 
it is no revocation, but the heir at law becomes a truſtee for the 
device. 1 Ro. Abr. 616. 3 ad idem. This has been frequently 
determined. If one articles to purchaſe lands, and every thing 
1s done that reaſonably can be, and before conveyance made he 
deviſcs the land, held the deviſee ſhall take the land, and the 
perſonal repreſentative ſhall be obliged to pay the money for it. 
50 it is if one articles and deviſes, and afterwards a conveyance 
of the legal eflate is made to him, the deviſee ſhall take it, and 
. makes no difference by what way the conveyance is made, 
tor all that is but inſtrumental to convey the eſtate to him. 
But I cannot go ſo far to ſay it is a general rule, that where a 
man converts a legal eſtate into an cquitable one, that is ſo in 
al caſes; in thoſe cited it is, but that is on another principle. 
lf one deviſes, and afterwards conveys to another in truſt for 
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ſubject to the power of appointment. 


Sparrow v. 
Hardcaſtle, 
in Ch. 3 & 6 
May 1754. 


Prec. in Ch. 
32. Vernon v. 
Jones. Sub- 
ſequent con- 
veyance for a 
particular 
purpoſe only 
revocation 
pro tanto. 


Prec. in Ch. 
514. A leaſe 
for years by 
way of mort- 
gage, it made 
to a ſtranger, 
is revocation 
of the will 


Pro tanto 
only; if to 
the deviſee it 
is total reyo- 
Cation. 


CASES IN CHANCERY, c. 


him, it is a revocation; but in thoſe caſes cited it was for 4 
particular purpoſe. 


Query, What effect the recovery had on the equitable or be- 
neficial intereſt of Mr. F. under the articles? If he had taken 
mercly the legal eſtate, for that reaſon only the recovery had 
not been a revocation of the will. But the huſband and wife 
came to a new agreement; he was to have a fee of the whole. 
She might lay, If you 
will let me into a power of appointment, as to thole eſtate; in 
which you was to have the fee by the articles, I will give you 
the fee of thoſe in which you was by the articles to have only 
an eſtate for life. But it was argued 7 9p:ratur, for the eſtate 
veſts in the huſband till the appointment made, and that the 
only reaſon of the recovery was to execute the truſt eftate; but 
that is not ſo: in all thoſe caſes nothing elſe but that was done, 
and this differs it from the caſes cited, and from the caſes where 
it is done to an{wer a particular purpoſe, for this purpoſe might 
operate over the whole fee. Suppole one ſeiſed in fee deviſes, 
and afterwards makes a ſettlement on himſelf for lite, remainder 
(without truſtees) on his firſt ſon, &c, remainder to himſelk in 
fee, He has the fee, and it might be ſaid in that caſe the 
ſettlement was only for a particular purpole to let in the lon, 


and yet nobody would doubt it to be a revocation, even though 
no ſon born. 


Lord Lincoin's cafe in the Houſe of Lords is very ſtrong to 
this purpoſe, which was heard aud determined with great regret. 
He conceived (for it was in imagination only) that he was ia 
love, and courting a lady, and thereupon made a conveyance of 
his eſtate in truſt to himſelf in fee till the marriage, &c. and 
though it was ſtrongly declared to be for a particular purpole, 
vet it was held to be a revocation of his will, becaule it might 
operate over the whole fee: here F. took an eſtate by the reco- 
very differently qualified, ſubject to conditions, and conveyable 
differently. The caſe of Tie v. Tickner is very ſtrong, and 
the ſame with the preſent, and was determined by a very learned 
judge. 5 

THEREFORE, Ce. 


3 Wins. 169. notes at the bottom. 
WurrLkEX 
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WHEELER againſt CARYL. 


O* equity reſerved, Query, Whether ſettlement by Ntr. 
Cary! on his wife after marriage, is voluntary, and frau- 
dulent againſt creditors? 


Lord CHANCELLOR, 

Mrs. Cary! was intitled, as daughter of Lord Moalineux, to a 
moiety of 12,000 J., ſecured by her mother's marriage ſettle- 
ment, ſubject to the contingency of being leſſened by the birth 
of another daughter: a marriage was clandeſtiuely had with 
Mr. Caryl; after that Lord M/:ne::x ſecures the 6000 /. on his 
eſtate, and Mr. Cary! made a ſettlement upon her. She was 


intitled to 0000/7. and no evidence appears that her father 
intended her further bounty. 


There are general principles well known. A ſettlement 
nade before marriage is good againſt every body, if it is 
in confideration of marriage only: it after marriage a ſettle— 
ment is made in conſideration of marriage only, it is volun— 
tary and fraudulent againit creditors. 


This is alſo clear, if after marriage her father or other per— 
lon, in conſideration of the huſband making a ſettlement, ad- 


vance a ſum of money, ſuch a {cttlement will be good and tor 


SY = 2 
valuable conſ{deration. 


E a young lady is entitled to a truſt term, which the huſband 
can not lay hold of and polieſs, nor get at without the afſiſtance 
of this Court; if the truſtces will not raiſe the portion, and the 
huſband comes ſor aid here, the Court will decree an adequate 
ulement to be made on the wife, and will ſupport it as a 
god lettlement, for valuable confideration. 
one further; if af 
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The Court has 
the wife being entitled to ſuch 
a orten, which the huſband cannot touch without aid of the 


I 1 


* 7» 4% - 3 
ter marriage, 


Court, 
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1751. 


Daugkteren- 


titled to a 
portion le- 
cured on 


land. Marries 
clandeſtinely 


in the lite- 
time of her 
father. 


lather ſecutes 
the portion 
to the hul- 
band, on his 
making a 
ſ-tclement, 
eld the 
ſeitlement 
was not frau- 
dulent A- 
geinſt the 
creditors of 


the huſband. 


Prec. in Ch, 
425. Vide 
Remigton v. 
Hill, 1746. 
and Prec. in 
Ch. 101. 
Anonvrmous 
Cro. ja. 
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1751. 
— 
WHEELER 

againſt 

CARYL. 
Vide Moor v. 
Rycault. 
Prec. in Ch. 
22. and 
Brunſdon v. 
Stratton. 
Prec. in Ch. 
520. where 
the ſettle- 
ment on the 
iſſue was held 
good, though 
they were 
not mention- 
ed in the 
agtec ment. 


Oct. 29 & zo, 
1751. 


Deviſe of 
Bzrkitead to 
daughter for 
life, remain- 
der to ſuch 
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Court, and the truſtees will not pay it without the huſband 
making a ſettlement ; if the huſband does agree to it, and do 
that which the Court would decrce, it is a good ſettlement 
againſt creditors. Queſtions of this kind have come before the 
Court, in a caſe reported in Vern. in Lord Coweer's time, 
and before me in Feuſon v. Vobe, Mich, 1742. 


This caſe is: She was married without a ſettlement, after. 
wards the 6000/, was ſecured; ſuppoſe the money had been 
raiſed and paid 1n the lifetime of the father, and the ſettlement 
made on her in conſideration of it, it would have been 200d, 
After the death of the father, the truſtees ſeeing a ſettlement 
made, have paid Mr. Cary/ the money. It would be the 
hardeſt caſe in the world to ſay, under theſe circumſtances, the 
would loſe the benefit of this ſettlement, 


THEREFORE, Ge. 


SHEPPARD againſt LESSINGHAM. 


ANE WILLIAMS having two children, Francis Berlſtead, 

by her firſt huſband, and Mary Sheppard by her ſecond huſ- 
band, by will of 3oth March 1733, deviſed 1500 J. Bank ſtock 
in truſt, as to one moiety thereof to the uſe of Francs Berl- 
flead, for life; remainder to ſuch child or children of Front: 
Berkjtead as ſhould be living at his death; and if he ſhall not 
leave any child, or in caſe ſuch children.ſhall die without iſſue, 
remainder to Mary Sheppard for life, remainder to ſuch child or 
children of Mary Sheppard as ſhe ſhould have at the time of hcr 
death; and in caſe the ſaid Mary Sheppard ſhould leave no iſſue 
of her body living at the time of her death, or if ſuch child ot 
children as ſhe the ſaid Mary Sheppard ſhould leave at the time 
of her death, ſhould die without leaving any iſſue of his, het, 
or their bodies, then to Jh Stennet. As to the other moicty, 
ſhe appointed the intereſt to be paid to her daughter Mary S. 


pard tor life, remainder to ſuch child or children as ſhe 2 
ſa 
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ſaid daughter ſhould leave at her deceaſe, equally ſhare and 
ſhare alike ; and in caſe her ſaid daughter ſhould leave no ſuch 
child or children, or all ſuch child or children as ſhe ſhould 
leave ſhould die without iſſue, then to Francis Berkftead for 
life, remainder to ſuch child or children of Francis Berkſtead 
as ſhould be living at his death, equally; and in caſe Francis 
Berkſicad ſhould leave no child or children, or if all the children 
of Francis Berbſtead ſhould die without iſſue, then to J-/epb 
gennet, the ſame as the other moiety. 


Bill by plaintiff, to have the ſtock transferred to him, as re- 
preſentative of Mary Sheppard, Francis Berkſtead being dead. 


It appeared that the plaintiff, the ſon of Mrs. Sheppard, was 
born at the time of the making the will. 


Lord CHANCELLOR, 


There have been many caſes of this kind before the Court, 
and variety of determinations ; ſometimes they have been more 
large, and ſometimes more narrow; but latterly the Courts have 
made as liberal a conſtruction as poſſible, conſiſtent with the 
rules of law, to anſwer the intention : one reaſon 1s, the great 


extenſion and increaſe of perſonal eſtates, which people have 
ſettled to anſwer the occaſion of their families. 


Very. Whether this bequeſt, as to the laſt limitation, can be 


ſupported? If it can, it muſt be ſo by the rules of law and 
equity, 


Shall conſider, 1ſt, The intention of teſtatrix; 2d, The 
words of the will. 


iſt, Teſtatrix had two children, Francis Berkſiead and plain- 
tiff's mother: ſhe had a nephew, Joſeph Stennet. It is plain her 
general intention was to provide, as far as ſhe could, for her 
own iſſue; and in failure of them, that the Bank ſtock ſhould 
£0 to Stennet. I will not ſay, but that by poſſibility her inten- 
ron might go further than certain events, yet ut res magis valeat 


am pereat, the Court will take hold of circumſtances to ſup- 
bort the intention. 


There 
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There is no difference in the penning the diſpoſition of th. 
ſeveral moieties, except that in the one it is, if all ſuch children 
ſhall die 4077hout raving iſue; and in the other it ie, if all ſuch 
children ſhall die without i ſue. 


2d. Queſtion 1ſt. Whether the limitation to Steunet is too 
remote, being after the death of a perſon not 22 e? 2d. Whe- 
ther it is not too remote, as being after a dying without if[1c 
generally? Am of opinion with the defendant on both the 
queſtions. As to the Iſt queſtion: conſtruction of words is pro- 
perly reſtrained to prevent perpetuities; by the firſt determiia- 
tions perſonal cſtates could not be limited beyond a life or lives 
in being; and afterwards, in a caſe before Lord Souls, at- 
tended by two of the Judges, they determined they could not 
be extended to one year further; but on appeal the Houle of 
Lords did extend it ſo far; afterwards it was extended to a 
child not % /e, and twenty-one years after, becauſe the alicn- 
ation of property was not thereby reſtrained longer than by 
Jaw it would otherwiſe be: and all this was on the ground ot 
making the conſtruction anſwer the intention. The {ame 
ground governed in Seavens v. Steavens, But the Court never 
went ſo far as to ſay, that a limitation after the death of a per- 
ſon not in being without iſſue generally, is good, I contider it 
on the contingency. 


1ſt. If Mary Sheppard leave no iſſue of her body at the time 
of her death, the gives it to Sennet, and in that event the limll- 
ation would have been good. | 


2d. Or if ſuch child or children ſhall die without leaving iu? 
then over. 


It is admitted, Mary Sheppard, at the time of the will, had a 
ſon born; and I can by the rules of law confider the teſtatrix 
having that child in view, and the ſame as if ſhe had ſaid, I 
give to ſuch child or children of Mary She, purd, already born, 
aud hereafter to be born, and living at the time of her death. 


On 
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On the iſt contingency the limitation over would be good, on 
the other bad. 


1//7s caſe, and Sutton's caſe, warrant me in it; for the law 
itſelt, in making conſtruQtion of wills, takes into conſideration 
ſuch facts; and that anſwers the objection: how can a lawyer 
now to adviſe his clients? Why, he muſt be appriſed of 


facts. 


2d Queſtion. If ſuch child or children ſhall die without leav- 
ing iſſue. It has been inſiſted, the dying without leaving 
Tac is the ſame as dying without iſſue. As to the latter words, 
518. dying without iſſue“ generally, a limitation is too re— 
mote, as in Beauclerk v. Dormer; but the“ leaving iſſue” muſt 
mean ſo at the death of the perſon; and fo it was held in Forth 
v. Chapman, and Atkinſon v. Hutchinſon, which laſt caſe is 
reported in 3 Vns. I agree the Court has taken into conſide- 
ration other words, and parts of the will, to explain the word 
loving; though in Forth v. Chapman the ſame words had dif- 
ferent conſtructions as to the real eſtate. In other parts of this 
will the teſtatrix uſes the words © leaving iſſue at the time of 
« her death; and ſhe intended the ſame in this paſſage, but put 


it® leaving iſſue” only for ſhortneſs. 


Am of opinion the limitation over 1s not too remote. There 
is a different penning in the limitation of the laſt moiety. It 
walter a dying without iſſue generally; but am of opinion the 
lame conſtruction is to be put on thoſe words as on the words 
© without leaving iſſue“ in the other moiety. I conſider in gene— 
that a limitation of a perſonalty after a dying without iſſue, is 
void, but the Court will put a conſtruction on thoſe words (and 
Poyde!l v. Pleydell, in 11 ms. 748. is material for that purpoſe, 


tVourhthe reaſoning of Lord CHANCELLOR is ill reported; for he 


cntidered © the dying without iſſue” as if it had been“ with- 
cut ſuch ſon, before deſcribed”), and ſupport the limitation 
Yer, it poſſible. The only difference intended between the diſ- 
on of the two moieties, was, to prefer Francis Berkſtead as 
the one moiety, and Mory Sheppard as to the other. 
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November 8, LEE against LAEE. 


1751. 


CH USTOPHER LAKE, by will, December 6, 1755, gu 

ſeveral legacies, and (nf. al.) to his wife 1400 J. in caſe 
the marriage-bond of 400 J. be not brought in to leſſen tl. 
legacics or lands charged with payment of the ſame: he gave 
unto his wife all his lands at Burley, which he then enjoyed; 
and lie gave her, whilſt ſhe remained a widow, the houſe J. C. 
lived in, with the lands belonging, and from her marriage to 


Lake, in fee, and made her executrix. 
The teſtator had freehold and leaſehold eſtates in Burlh. 


Two queſtions. 1ſt, Whether leaſehold paſs ? 


2d Queſtion. Whether the wiſe is entitled to the ſurplus of 
perſonalty, or is a truſtee for the next of kin? 


A witneſs depoſed, That teſtator, being taken ill on a tour 
(of which illncts he died), told him, if he ſhould die he had 
taken good care of his wife, and had given her pretty nes 
half his money, as a ſum certain; and ſaid he had given bs 
wife a particular legacy, for fear his eſtate ſhould got hold out; 
but hoped, if ſhe had good luck in collecting his effects atter 
his deccaſe, there would be, after his debts paid, ſomething 
left, which would be all her own; and then ſaid, he had 
omitted ſomething which, if he lived to re:urn home, he wou!“ 


do for the benefit of his wife. 


Lord CHANCELLOR: 

On 2d Queſtion need not enter into the general ground upon 
which determinations have been in caſes of this kind, for the 
teſtator has fully explained himſeli. Am unwilling to enter into 
the diſtinQion, that a wife may take the reiidue as executtix, 
though ſhe has an expreſs legacy; for if that was allowed, 1 
would be difficult to know where to ſtop; it might by the lame 


reaſon be extended to a fon or a ncar relation, yet Lord II 
COURT), 
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vcoutrix being his wife, by reajon of the nearnels of rela- 


2 


pre ſumption that he wo! 11d not male her: 


14144 


ret that ground has been ſince denied: but 


rengthens collateral circum- 


* 1 . * 
relationihip It 
— 


Liiil-hury v. Buckiey was the firſt caſe where parol evidence 
was admitted. It was an appeal from a judgment of Lord 
KixG, in the Mayor of ZLoudan's Court; and parol evidence 
was received in the Hlouſe of Lords, though it had been refuſed 
betore. Wherever there is a reſulting truſt inſiſted on in oppo- 
ſition to the legal operation of a will, parol evidence may be 
read to rebut that equity, even in the cafe of a real eſtate. So 
it was in Lord and Lady Gaiuſborcumb's caſe, and in the Ducheſs 


of Beaufort's ; the preſent caſe is the ſame as thoſe. 


Queſtion 


was, If making one an executor was an extinguiſhment of his 
debt? There was a deviſe of all the reſt of the teſtator's perſonal 
eſtate whatſoever and whereloever ; and the Houle of Lords re- 


In Brown v. Seltayn there was a diſtinction made. 


fuſcd to admit parol evidence. 
BILL DISMISSED. 


Haxzgy again ROE RTS. 


gave ſeveral legacies to the de- 


1 e by will, 


nt and others, and deviſed his real eſtates in truſt 
ſor two WH who were his heirs at law, who by deſcent take 


Lg 


* COparceners ;z..and by a codicil he gave, over and belides the 
legacy in his will, another legacy of 30001. to defendant, which 
le directed his executrix and truſtees to pay, and thereby 
charged all his real and perſonal eſtate whatſoever with payment 
thereof. The perſonal eſtate was exhauſted in payment of the 
3000 /. legacy. 

OR. If 


* 


Wife exclud- 
1 1 4 

ed from tak - 

ing the un- 

difooled: reſt 

due as exe- 

ae 7 
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OR. If the other legatees ſhall not ſtand in the place of the 
3<00/. legatee, to be paid out of the real eſtate ? 


Lord CHANCELLOR. I have had no doubt from the time | 
heard the ws and codicil read, and all the arguments uid at 
the bar confirm me in it. 


Queſtion. On the rule of the Court in marſhalling afl:t; 
and funds, than which there 1s not a more uſeful power in thiz 
Court, for where there are creditors, and legacies to children for 
their portions, if the law was to have its full force, though the 
reaſon of it was good when it was originally framed, yet in 
caſe the creditors were to exhauſt the perſonal eſtate, it would 
be to the ruin of families. The preſent is a deviſe to the heir; 
at law, but is ſuch as they mult take by purchaſe : by the codi- 
cil 3000/7. is given to the defendant, over and above all other 
legacies given her by his will; and he declares his intention 
and meaning to be, that notwithſtanding any begueſt or deviſe, 
his real eſtate ſhall be ſubject to ſuch payment of 9009 /, as 
aforeſaid. ; 


I ſhall conſider it as if this clauſe had been inſerted in, and 
was a Clauſe of the will itſelf, and the teſtator had directed that 
it ſhall be taken as part of it; and it they are conſidered as one 
inſtrument, there mult be one uniform intention, and that ſup— 
ported as far as may be. | 


Objc gion by plaintiff. There is no ground to ſay the 3008“ 


ſhall be originally charged on the real eſtate, nor that the other 


legatees ſhall come on the real eſtate, in the place of the legacy 


of 3000/7. becauſe the real eſtate is deviſed; and it was a» much 
the intention of the teſtator that the deviſee ſhould have the 
real eſtate, as it was that the legatees ſhould have their legacics. 
Whether this can be done is the queſtion. Am of opinion It 
may. One rule of marihalling aſſets is clear; if there are debts 
by ſpecialty and legacies, and no deviſe of the real eſtate but 
it deſcends, if the creditors exhauſt the perſonal eſtate, the 
legatecs may and in their place, and come upon the real e{ta'e. 


This is againſt an heir at law. It is as clear, if one Jeviſes 1! 
; ; ! 


TC. 
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„and gives g general pecuniary legacies not charged on 1751. 
mat real eſtate, and dies leaving ſpecialty debts, and the ſpe- Haxny 
alty creditors exhauſt the perſonal eſtate, the legatecs ſhall not OW 
und in their place and come on the realty, becaulc it was the 
-ntion of the teſtator that the deviſee ſhould have the real 
u As well as the legatees be paid, and therefore, it one has 
: perſona! eftate, and gives ſpecific as well as general lega— 
| cies; ie the creditors exhauſt the general aſlets, yet the general 
keatees hall not ſtand in their place, and come upon the ſpe— 
[* ic legacies. But if one having land and perſonal eſtate makes 
is will being indebted by ſpecialty, and he gives {pccitic lega- 
++, and then gives the reſt and reſidue of his real and perſonal 
ite; if creditors exhauſt the perſonalty, the legatees may 
and in their place, and come upon the reſiduary deviſee, be- 


dle he has only the reſt and reſidue, 


In the preſent caſe there are general pecuniary legacies, and 
a ſubſequent clauſe (conſidering the codicil as ſuch) a pecu- 


wary legacy is given of 3000/7, which he charges on both 
\!s eſtates. Query, Whether the other legatees ſhall ſtand in 
te place of the 3000 J. legatce ? 


um of opinion they ought, and that it was the teſtator's in- 


tien. The teſtator has expreſsly charged his lands with the 


. and I do not ſee how this caſe differs from the cafe put 


the bar. One indebted by ſimple contract has lands and per- 


nah eſlate, and begins his will by charging all his eſtate with 


ments of his debts; and then, after giving general legacies, 

wies his real eſtate by way of ſpecific deviſe. The {imple 
tract creditors exhauſt the perſonal eſtate j ſhall not the gene- 
egatces ſtaud in their place, and come on the real? The 
Gurt will order it ſo that every body may have ſatisfaction, 
Ind * whole intention complied with. By the words © over 
: Hr above,” in the cadicil, the teſtator meant the defendant 

ald _ the legacy given her by the will. Suppole the 
| . had exhauſted all the Derfonaity, ſhould ſhe not have 
wat {mall legacy in the will out of the realty? She certainly 
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1751. 2d Queition, Whether the lands and legacies ſhout bez 
bag” Shea the burden in proportion to their values? But no ground for i, 
again 
11 nor was it the intention of the teſtator, nor is there any cat 
where it has been done. 
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ORD CHAN C EI. OR, after having taken time from 1: 


term to conſider of it, gave his opinion. 


This bill is brought for ſatis faction of three ſpecies of tith:, 
as rector of Michele ham in 94779, 


Lops and 1:1, Of the loppings of ancient pollard oaks and aſhes, in 
tops of anci- . 

ent pollard A certain wood. 

oaks and 

aſhes are ex- 

IO 2d. Of beech wood, as well of the body as of the lops ir 
The uſe to the ſame wood. 

which wood 

15 applied, 


does not de- 
een ae os 8d. Of coneys bred in Abu warren; the laſt is chain 
nt 18 only by cuſtom. 


tithes. 


The principal queſtion ariſes on the two firſt tpecies of title 


and on thoſe two there is no great difference as to the ce 
dence of facts. It is agreed there is no underwood in A 
woods; that the oaks and aſhes are ancient pollards: that the 
beeches which were cut, were of twenty years growth and ui 
to 14200: 


wards, and that by far the greateſt part was made int 
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„tee, and that tithes for wood of the like kind were not 1751. 
4%. 711, , 
paid WALTON 
2 bo 


againſt 
; TI'rYoN. 
Firſt point made is, that all kinds of wood uſed for firing are 
able to tithes; that the uſe and application determines the 
++ of tithes. It has been argued on the reaſonableneſs of 
5g thing, and on authority of precedents; avd the caſe of 
CLoway v. the Earl of Kent has been much relied on. 
Greenawa) 


It was argued, there is no more reaſon, why tithes ſhould 
got be paid of wood as of any other product of the earth, be— 


cauſe annugtim renovatur. The anſwer is a very plain one, that 
reaſoning would prove too much; for tithes are not due of all 
kinds of wood, as timber. The wood may be ſaid annuwatm 
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2 


ſecre, yet not renzvare, for muovare means proſits taken, and | 
the product renewed again. All coppice woods are liable to 
times; and though oz annuatim renovantur, yet, in a certain | 
courſe of time after they are cut, they grow up again, like ſaf- 

fron, which in ſome places is not gathered but once in three 
years ; but as to timber trees, from the ordinary uſe of them 

the law is otherwiſe ; they are not cut at a certain ſtated time. 


ee. 


It was argued, that the loppings are tenant- right proſits, and 
therefore not to be conſidered as part of the inheritance; but 
this is no rule of tithes. It varics in different counties by dif- 
erent uſage, and would make the rule of law, as to tithes, very 
uncertain, In many places the loppings of certain ſpiral trees 
. 


ea d to be cut by the tenant, and thoſe trees are certainly 
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er trees, and yet it was never thought that they were liable 
to tithes, 
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ine next argument was, that the ule determines the right 4 
ef tithes as it docs coppices; and this goes directly to the queſ- 
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1 1007at to be put in iſſue by the bill: but this would be au 
ation, and introdudive of confuſtion as to the right of 
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nes, chat would equally affect the clergy as the laity. The 
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Ue ol the thing, as it does not alter the nature of it, 
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culd, Why not vice de? If maple or beech (which pay 


4 tithes 
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tithes unleſs the cuſtom be otherwiſe) ſhould be applied occa. 
ſionally to the fame uſes as timber, why ſhould ſuch uſe no 
exempt them from payment of tithes? But this was never 
thought of, and yet it is equaily reaſonable, 


4th. It was ſaid, in certain cafes the uſe determines the rial 
of tithes, and there would be no greater uncertainty or incon- 
venience in the one cale than in the other; and was inſtanced jt 


the caſe of wood cut to be burnt in the houſe of the pariſhionzr 


Lt. 


in the pariſh 3 but that is not of common right, but by! 


8 
pecia! 
cuſtom only, Crs. Car, 113. and operates by way of e 

Another caſe cited of the agiſtment ot cattle for plough or P. 

no tithes are paid. But that is not predial, but mixed tithes, 
which the owner is not obligcd to ſet out on any particular {pot 
of ground, or at a certain'time; and the parſon receives tithe; 
for them in another kind. Both thoſe cauſes operate by yay of 


exemption of things that are liable to tithes. There is no caſe 


where things not originally chargeable with tithes in their own 
nature ſhall atterwards become ſo from the ute made of them. 


Tithes of wood are predial, and muſt be ſet out on the ſpo! 
at the time of falling; it is impoſſible in many caſes to ſay, at 
the time of cutting, to what ules it ſhall be applied, as where? 
{old to a dealer; beſides, the ſubſequent uſe would vary the lan 
in many counties, without a cuſtom to warrant it. In counties 
where timber is very plentiful, and particularly when it“ 
plentiful and remote from water carriage, timber is often Cc: 
down and uſed for firing. It would conſtitute two differen: 
common laws ot tithes. 


So much on the reaton of the thing; but tlie law of tithes 18 
poſitive. It is ſettled, that all trees of twenty years gr th, 
whether timber at common law or by cuſtom, and their 
tops, are treed from tithes, to whatever ule they are put, e 
cept in caſes of fraud intended to be put on the patt: ; 
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to be declarative of the common law, though Belp in the 


5th Ea. III. was of the contrary opinion. 
As to the ſtat. of Sarum, mentioned in 2 Leon. 87. Fils. 
N. B. 51. Reg. 49. Lord Co. in 2 Int, 645. ſays, He cannot 
find the concordatums ſo does Jaden, in his hiſtory of tithes. 
he ſtat. of 45 Ed. II. conſiders the value of the wood as groſs 
bois at the age of twenty years. The conſtant opinion of courts 
f law has been from that time to the caſe of Greenaway v. 
Fg Earl of Kent, that timber trees are freed from tithes, as 
well their lops and tops as their bodies; and fo is Phhed. 470. 
1.7ullztt's caſe. In that caſe the Court held hornbeam not to be 
timber, but made no difference between pollards and other 
trees; and ever ſince that caſe (unleſs by cuſtom) they are not 
conſidered as timber; fame doctrine in 11 Ce. Liford's caſe. 
2 Inſt, (42, 643.; lays down ſome general rules, which have 
not been contradicted, except in the caſe of germins growing 
out of ſtools, and that for good reaſons, becauſe great part of 
the coppices grow from germins of old timber trees, and it ® 
would deprive the clergy of great part of their tith2s, I was 
aſked what difference, whether germins grow out of the {tools 
of trees entirely cut down, or from the head after it is lopped ? 
la auſwer, there is great difference; for as to germins from 
llools there are no trees remaining from whence they can 
cerive the privilege, as in the other caſe. In Crs. El. 477. 
4%. 953. the lops after twenty years growth of the tree ſhull 
be privileged, although lopped every ſeven or ten years; and fo 


10 1 5. N. 148; but if cut before twenty ycars, the boughs 
and branches ſhall always be titheable. 


Caſes cited in oppoſition to this were 1 Brown!, 94. opinion 
of YANFIELD, C. 7. but it 1s not material, for what he lays down 
5 Cicatly law, and docs not contradict the above principles; 
1 Lev: I'9. This was cited on the genera) queſtion, “ that the 

ule determines the right of tithes;“ for Wy xDi1aM, J. there 
lays, That pollards of hfty years growth ſhall pay tithes; but 
tete is no caſe to warrant it, and it is not much to he relied 
en, and the lefs becauſe the ſame cale is reported in d. 309. 

aud it appears there, that he meant coppice wood; ST the calc 
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as in Syd. goes further, and ſays, that timber trees growing 


fſperfun in coppices, only privileges themſelves if lopped. It was 


is } 2 a y of -> v * 291 » 
laid polards are not timber, but yet they having once gained 
a privilege ſhall not loſe it; and there is no more reaſon why 


pollards ſhould loſe their privilege than that dotards ſhould. 


I come now to modern precedents, which are not eaſily re- 
concilable between themſelves, In Briggs v. Martin, Trin. 6 
I. & M. it is ſaid, tithes ſhall be paid for lops of pollards and 
dotards, but it does not appear whether they were cut before 
twenty years. Norden v. Collard, Mich. 6 M. & AM. is directly 
contrary to the former, and tithes were decreed to be paid, ex- 
cept for the lops of pollards, which the Court declared to be 
diſcharged by law. Mayfield v. Cowper, 12th July 1698, is 
not applicable, and therefore ſhall not go into it. Greenarzey 
v. Farl of Kent, Bill for tithes of wood, and tops of pollards, 
all uſed for firing. It appeared in proof, that all had been 
corded and uſed together; and it was decreed that tithes ſhould 
be paid of all trees of twenty years growth, as of underwood 
that was cut and corded. The Court was divided, and Warn, 
C. B. diſfered with the other three Barons, and delivered a very 
learncd argument againſt the decree; and I think his the better 
opinion: I have informed myſelf of the ground on which the 
three Barons went. PRICE, B. faid, ancient ſtatutes are to be 
conſtrued according to the intent and meaning: that gre/s lis 
not all ſorts of wood above twenty years growth, but timber, 
and uſed for building; ſo that the ground, whether titheable or 
not, is the being uſcd for building; but this is not agreeable to 
the flatute and the determinations upon it. He cites ſtat. 35 
77, VIII. but that ſtatute only gave protection to wood of ſuch 
dimenſions, and does not ſay that other timber ſhall not be pri- 
vileged; and it might as well be ſaid, although the Jaw lays 4 
nan ſhall be at age at twenty-one, yet it ſhall be cetet- 


mincd by his ſenſe or ſtature; as there was no precedent betor? 


that caſe, fo there has been none ſince. In Di v. Huxicy tue 
Court diſavowed the rule, that the ſubſequent ule determines 


the right of tithes. 


But! 
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But ſtill, if theſe trees were lopped before twenty years, and 
have continued to be fo ſince, they will be liable to tithes ; but 
fr tithes of wood may be demanded from neceſſity, to prevent 
fraud on the parſon, as if in a coppice there be a few trees of 
twenty years growth, and when the coppice is cut, a few lop— 
pings are made of thoſe trees, and they are bound up with the 
other, it is impraQicable (at leaſt not to be done without great 
expence, which the parſon mult ſhew) to diftinguiſh the one 
from the other. Cr9, Elis. 347. 


As to the fact, it does not appear probable on the proof. 
There is evidence of two loppings and tithes paid for them, 
but that is not ſuihcient for me to ſay, in all events, they are 
liable to tithes, as they are laid in the bill to be ancient poi- 
lards, and by proof are very large. If plaintiff chuſes, I will 
dire& an iſſue; pretty difficult to ſay, whether they were lop- 
ped before twenty years or not, for no evidence can be of the 
fact, for it is agreed they are at leaſt two hundred years old. 


As to beech. Queſtion of fact, whether beech wood of 
twenty years growth is timber within this pariſh? In A % v. 
Irin. 6 V, it was directed to inquire of the cuſ- 
So Fitz. tit. Waſte, 4to edition, 


tom as to a pariſh only. 
which cites Ra/tal 692. 


The iſſue may be general, Whether time out of mind, in the 
pariſh of Mzickicham, beech has been deemed timber? And 
that will avoid the difficulty, with regard to the limits of the 
cuſtom on which, in the weild of Rent, there have been abun- 
dance of trials. 


here is no cvi- 
COnce tat payment of tithes in kind, but of four couple of rab- 
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O g. a yrar. Argued, that it is a compolition, and 


not a modus, tor then it would be too rank. Evidence thut 


warrens in this pariſh pay compoſition: payment of par 
! 


. | ; 
im Kind, and part in moncy, may be even a good modus. 
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whole. 


CASES IN CHANCERY, ec. 


Let the plaintiff take to the firſt day of cauſes next term, to 
conſider whether he will have iſſues directed. 


Afterwards, on the firſt day of cauſes in the next term, the 
Plaintiff conſented to take iſſues, which were directed accord- 


ingly. 


IIUAurREY againſt VAvLEUR, 


ARAT WAUCTIOPE, by her will of gth 7. 1743. 

amongſt many other legacies, gives to any who ſhould claim 
as her next of kin, one ſhilling; and after ſeveral bequeſts de- 
viles as follows: © Item, After all my debts and legacies paid, all 
the reſt and reſidue of my real and perſonal eſtate I give and 
* bequeath to the ſaid Reverend Doctor John Tayleur, Doctor 
«* of Laws, and Andrew Wauctope, Eſq; my couſin, whom [ 
© make cxecutors of my laſt will and teſtament.” Py codicil, 
Tuly 13, 1747, ſhe annuls and revokes every legacy, thing and 
part, in the above will, that relates to her couſin Aude Way 


(ote, and allo revokes his being one of her executors ; ihe 


alto cancels every thing in the wil! that is given to the wife of 
Andrew IWauchope, Bill by next of kin. 


Lord HLARDWICKE, C. 
I have no doubt concerning this cauſe, for the arguments on 
the part of the plaintiff are contrary to the principles ot Jaw, 


and tie cxprets intent of the tedlatrix. 


Two points arilc. 


* 33 0 =— 1 
1ſt. Whether the codicil is a revocation of the whole gift to boch: 
2d. If not of the whole, whether of a moiety? 


1ſt, It was neceſiary for the plaintiff to inſiſt on its being à te- 
vocation of the whole, otherwiſe it could not be ſo of a moiety: 
9 . . . 0 3 Se 6 1 

In ſupport of it, it is laid, as it is a gift of the whole to both, 


1 


WIA 


ta 
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with ſurvivorſhip, each has a benefit by the gift to the other, 1752. 
from the chance he has in the other's ſhare, from whence a re— 1 
vocation of the intereſt of one revokes ſuch benefit accruing to . 17 
the other, which is in the whole, and the ſubſtance of the gift. 

But this point is determined in Davis v. Kemp, Carth, 2. for 

the intent was, that the defendant ſhould take a moiety, and he 

muſt have it ; and though he fails in the circumſtances, yet he 


hall take it by the deviſe, 


On 2d point two queſtions ariſe, 


Whether defendant can take the moiety in diſpute as execu- 1 
tor, or as reſiduary legatee ? | | 


If it was neceſſary to determine the firſt, I ſhould be of opi- | 
nion he might, by the ſettled rules of law; for the executor ; 
takes the whole perſonal eſtate by the law, ſubject to the debts 4 
and legacies, but this Court ſays, he ſhall be a truſtee only of 1 
the reſidue, after diſcharge of the debts for the next of kin; 1 
now this is but a reſulting truſt, and may be rebutted by the | 

| 


intent of the teſtator, and evidence is admiſſible to prove ſuch 
intent; but here the intent of the teſtatrix 1s expreſs, for the 
clauſe relating to the next of kin (called in common parlance 
cutting off with a ſhilling) moſt clearly ſhews her deſign that 
they ſhould have nothing more; and had a clauſe been inſerted 
declaring her will to give nothing to her next of kin, ſuch a 
clauſe would rebut their equity. Suppoſe an eſtate given to a 
deviſce in truſt for payment of debts and legacies, and nothing 
laid of the ſurplus, but a clauſe that ſays the heir at law ſhall 
take nothing, the deviſee would be entitled to the ſurplus; but 
tecourſe need not be had to this point, for he is entitled to 
113 moiety as ſole reſiduary legatee, both from the nature of 
we eſtate given, and the benefit itſelf. 


WAG ˙ „L — i 


Iſt, From the nature of the eſtate. 


It is ohjeCted the eſtate is given to them jointly, that ſurvi- 
lip is eſſential to a jointenancy, and by that only one can 
axe the whole; that here is no ſurvivorſhip. 
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If an eſtate is limited to two jointly, the one capable of 


taking, the other not, he who is capable ſhall take the whole, 
Cartb. 3. 


It is objected, if the defendant takes, it muſt be by ſurvivor- 
ſhip; but this goes on a wrong principle of ſurvivorſtip be— 
ing of the eſſence of jointenancy; and it ſuppoſes the eſtate to 
veſt, which in this caſe does not. Where a jointenancy to two 
is created in a deviſe, and the eſtate veſts by the death of one, 
the ſurvivor takes by the gift, from the nature of the eſtate, 
and after tlie releaſe or death of one, it is pleadable by the other 
as a deviſe to him alone, which could not be unleſs he took the 
whole by the bequeſt; and ſuppoſe the teſtator revokes the in- 
tereſt of the one, the law and conſequence muſt be the ſane, 
Here is a bequeſt of the reſiduum to two, and an entire revoca-— 
tion as to one of them, 


2dly. The deſendant is entitled to it from the nature of the 
gift itſelf, 


It is objected, there ſhould have been words of gift: That ſuch 
would have been unnecellary, appears from the nature of tlic 
thing given; for it is a bequeſt of the whole reſidue at the time 
of the death of the teſtatrix; and it is abſurd to ſuppoſe, that 
where the whole is given away, any part can be diſtributable. 


And from the nature of the gift, for the reſiduum is a fluc- 
tuating, indeterminate quantity, and any particular legacy 
would, after revocation, fall into it of itſelf; the law adds to 
the reſidue, without particular words, and herein there is 09 
difference between the revocation of a particular legacy and th? 
reſidue. The difference between Page v. Page, 2 ms. 409. 
and Hunt v. Berkeley, Eq. Ca. Abr. 243. is founded on there 
being expreſs words of gift in the one, and not in the other. 


It is argued, this may be compared to a conveyance to the ui 
of two, with a power of revocation, Where the grantor, re- 
voking as to one, would take back a moiety : but I am ©! opi⸗ 
nion, 31 that caſe a revocation by a ſubſequent Cecd, in ſuch 
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words as are in this will, would veſt the uſe in the other grantee, 
Davis v. Kemp, Carth. 3. is in point; where BRIDGMAN, C. J. 
ſays, that each is a taker of the whole, but not ſolely, for the 
whole is deviſed to both, and not a moiety to each; and in all 
grants and deviſes the law looks principally upon the intent of 
the grantor and deviſor; and if the general intent may be pre- 
ſerved, it will uphold the primary intent, though there be a 
variance in circumſtances. 


In this codicil the revocation is perſonal to Andrew Iau- 
hope, and the word cancel is remarkable; it is like eraſing his 
name out; had that been done, there would not have been 
this query; and the effect is the ſame, for a revocation by a 
codicil or an obliteration, is to be eſteemed fro ncn ſcripts in the 
will. The regard and good intent of the teſtatrix appearing in 
the will towards the defendant, continues throughout to the 
execution of the laſt codicil, for ought appears to the contrary. 
He is therefore entitled to the whole. 
the perſonalty had not been very large, I ſhould have diſmiſſed 
it with coſts, 


SAVERY again Dyrk. 


RICHARD DYER, by will, gives to his kinſman John Sa- 
very, during the natural lite of his executor, one annuity 
or yearly ſum of 50 J. to be paid him by his executor, by equal 
quarterly payments, to commence from his deceaſe, and ap- 
pointed A. B. executor, Join Savery died after the teſ- 
| fator, in the lifetime of the executor. Whether the annuity 
determined on his death, or is tranſmiſſable to his executors? 


Lord Chancellor HaRDwicke, after argument. 

The whole depends upon the queſtion, Whether the annuity 
determined on the death of the annuitant ? 
lome poſtulata, 


Shall lay down 


iſt. This caſe muſt be determined on the 
7 rules 
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Annuity out 
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deviſed to A. 
during life 
of his execu- 
tor. A. dies 
in the life of 
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does not 
ceaſe, but 
poes co A.'s 
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Aliter if (ach 
deviſe of an- 
nuity charg- 
ed on real 
ellate. 


An annuity 
deviled de 
novo to A, he 
ſhall take it 
for lite. 


3 Wms. 264. 


Holden v. 
Smalbtrook, 
199, 200. 
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rules of law, the ſame as a grant would be; for there are no 
particular directions in the will to ſhew it ſhould be a mere per- 
ſonal annuity, as in that caſe cited out of Prec. in Ch, 173. 
nothing ariſes from intention. 


2d. It is to be conſidered as an annuity ariſing out of the 
perſonal eſtate, conſequently 1t 1s a perſonal annuity, and the 
real eſtate by this will cannot be charged with it; or, if it js, 


it can only be conſidered as a ſecurity or ſupplemental fund to 
the perſonal eſtate. 


Am of opinion the annuity did not determine, both upon the 
reaſon of the thing, and the caſes determined. No authority in 


point has been cited at the bar; though I have found one or 
two that come near it. 


An annuity 1s a perſonal thing, and in order to be given to 
another wants no words of limitation; if it is to continue after 
the death of the annuitant, 1t goes to his executors, 


There 1s a difference between an annuity exiſting at the 
time of the will, and one created by it de novo. 


If one gives by will an annuity not exiſting before, to A. 
A. ſhall have it only for life; for if A. might give it to his execu- 
tors, it might go from executors to executors for ever. If per- 
ſonal annuity would go ſo, how would it be in caſe it was given 
to A. during the life of B.? It was ſaid, that as without theſe 
words, vig. during the life of B.“ it would go to the deviſee 
for his life, ſo theſe words are a reſttiction on the eſtate, and 
make it a joint eſtate for both their lives. Conſider the reaſon: 
if a rent-charge out of lands is granted, it will be ſo from ne- 
ceſſity, it ſhall determine with the life of the grantee; the rea- 
ſon, it is a realty and cannot go to the executor. It cannot go 
to the heir, becauſe it is not fee-ſimple, tail, nor cond: ional, 
nor does he take nominatim; there cannot be any occupancy 
(Dy. 186. Cro. El. 721. gor.), becauſe it does not lie i pre, 
there is no neceſſity for the law to caſt the freehold in any body, 
as in the caſe of land; no body can take. See if the reaſons of 


4 the 
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the caſe of rent hold in perſonal annuities. They do not. The 1752. 
executors can take perſonal annuities; if A. die in the lifetime of S 
B. what neceſſity then for determining it on A.'s death? The gg 
executors taking, affords an anſwer to the argument made by 
defendant's counſel, that the words © during the life of B.” are a 
reſtriction on the eſtate for life of deviſee; ſuch reſtriction could 

only be by implication: and as the teſtator has given an expreſs 
limitation, it deſtroys that implication. 1 Ro. Abr. 831. pl. 5. 

One poſſeſſed of a term grants an annuity generally, and held 

it was a grant for the whole term. Cv. Hickford, 2 Vern. 35. 
determined on the authority of the former. There is no dif- 

ference between thoſe cafes. This does not differ from many 

caſes on a will. Suppoſe one gives the intereſt on a bond, or a 

ſum of money, to A. during the life of B.; A. dies in life of B. 

ſhall not his executors have the intereſt during B.'s life? There 

can be no doubt but they ſhall. I am of opinion that the an- 

nuity is continuing, and that Job Savery's executors ſhall have FOE 
it during the life of the teſtator's executor. Am not concerned ſon 3 
whether the law is ſo, for it ſeems to agree with the intention ches of 


1 Montague, 
of the teſtator. Decree for plaintiff, an account, &c. 2 Vern. 667. 


Lord KINGSTON, and his Wife, againſt VERNON, May 1, 


1752. 


by the late war defendant was ſuperior flag officer, and Sir 
Garles Ogle inferior flag officer, of a ſquadron in the Meſt In- 
dies, from 1740 to 1742. Captain Harvey, of the Superb man 


of war, one of the fleet, was by order of defendant Vernon, of Q. Upon 


a ; ; ä the right of 
3d November 1741, detached home in that ſhip, with diſpatches an 10 ler 


to the Secretary of State and the Lords of Admiralty, but had 3 


no direction to return to the fleet, but when in England to re- _— 
ceive orders from the Lords of the Admiralty. In this voyage the King's 


. roclama- || 

home, about 490 leagues from Cumberland harbour, in Iſland py || 
3 * = 1 

Cuba, where he left the ſquadron, he took a Spaniſh prize, and 4 


dt paid the flag ſhare, being one- eighth, to defendant 
er non. | 


f | 1 
00 Bill j 
e ; 
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Bill by plaintiff, in right of his wife, as widow and executrix 
of Sir Chorles Ogle, for one-third part of the flag ſhare, ag being 
inferior flag officer at the time the prize was taken; and alſo 
for his ſhare of the bounty money paid by the captain of the 
ſhip Vorceſter, as the flag ſhare upon an engagement by that 
ſhip. 


Queſtion depends on the conſtruction of the act of parliament, 
and two proclamations iſſued during the war. 


By iſt proclamation, of 19th June 1740, The captain is te 
have three-eighths of every prize; and if taken by a man of war 
under the command of a flag officer, or officers, being actually 
on board, or directing or aſſiſting in the capture, ſuch flag ofli- 
cer or officers to have one-eighth of the three-eighths, 


By 2d proclamation, of 14th June 1744, If there are two 
flag officers, the chief ſhall have two-thirds of the one-eighth, 
and the other one-third. 


It was argued for plaintiffs, by Attorney-General, Solicitor 
General, Clarke, and Capper, that the 2d proclamation has re- 
troſpect to the time of the act of parliament, and was ſo declared 
in the caſe of Haddoch v. Ogle, in 1748. 


That if a flag ſhare is due, no caſe can happen where the 
inferior officer 1s not intitled to his proportion of it, according 
to 2d proclamation. 


So of the bounty money. 


On the other fide it was argued by Mr. Noc, Wilbraham, 
Evans, and T. Clarke, that the ſhip, being ſent only with 
diſpatches to England, is not to be conſidered as if ſent on 
a cruiſe, and ſo continue part of the ſquadron, but ceaſed to be 
ſo the moment it left Cumberland harbour, and was then only 
under the command of defendant Fernon, by virtue of his ſu- 
perior command, and not under Oz: at all. And a cate was 
put, if a ſquadron ſhould be coming to join their ry 

an 
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and juſt within the limits of FVernon's command ſhould take a 


prize, Vernon would be entitled to the flag ſhare, but Ogle 
would not. 


Lord HARDWICKE, C. 

Two matters for conſideration. 1ſt, The prize money. 
ad. The bounty money of the /Porcefler. iſt depends on the 
queſtion, Whether Ogle is to be conſidered as a flag officer 
within the intent of the 2d proclamation, ſo as to be entitled to 
4 ſhare of the one-eighth ? 


If there are two flag officers, both would be let into an equal 
ſhare of a prize by the firſt proclamation, though one of them 
would be ſuperior to the other (for co-ordinate flag officers can- 
not be nor ever were on expeditions); the ſecond prociamation 
ſettles the particular rights of the flag officers, where there are 
more than one. Do not know how far the 2d has a retroſpect ; 
the whole flows from the bounty of the Crown, and it would 
not be improper for the King, if he thought fit, to extend the 
2d proclamation to what was paſt; but that queſtion is not ne- 
ceſſary, as the plaintiff claims only the ſhare under the ad pro- 
clamation. | ; 


Quere, If any ſhare belonged to Ogle. It muſt be admitted 
to be ſuch a prize of which there is a flag officer's ſhare, for 
the defendant has received it. It was argued, that if it was 
not properly received, Captain Harvey may have his remedy, 
but the plaintiff cannot benefit by it, but muſt make out his 
own caſe ; but from the conceſſion I muſt take it to Le ſuch a 
prize, It is certain, though neither Vernon nor Ogle were acting 
in taking a prize by a ſhip out in the ſervice, yet they would be 
entitled under one or other of thoſe proclamations to the flag 
ſhare : that they were on board their own ſhips in actual ſer- 
vice, with their colours hoiſted, is admitted. A diſtinction ta- 
ken; if a ſhip 1s ſent in ſervice on a cruiſe, with orders to re- 
turn to the fleet, the inferior flag officer would be entitled to a 
ſhare; but where the ſaperior flag officer ſeads home a ſhip with 
no orders to return, ſhe ceaſes to be part of the ſquadron of 
Which Ogle was inferior admiral, but ſtill acts under the ſuperior 


2 admiral, 
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admiral, while ſhe is within the limits of his command. But 
that diſtinction does not hold. Why no longer part of the 
ſquadron? The directions to receive orders from the Lords of 
the Admiralty are uſual. Where the ſhip is at home, ſhe is ot 
courle under their direction, and they may order her to be fe. 
fitted, and return to the fleet. 


How differs from a cruiſe? For whatever purpoſe ſent home, 
it was relative to the general ſervice, and perhaps as much to 
the general ſervice in which Yern:: was engaged, as if ſent on 
a cruiſe. 


All the ſhips under his command conſtituted the fleet; O 
Was rear-admiral of that fleet. How did this ſhip continue 
under his command? As commander in chief of all the King's 
fleets, of which Ogle was rear-admiral. 


It was ſaid, ſuppoſe another ſquadron had come and joined 
them, it would be under Vernon, but not under Ogle. I deny 
it; for it would be under Ozle, if he was ſuperior officer to the 
admiral of that ſquadron, as Og/e would to Vernon. 


Suppoſe, after Captain Harvey ſet out, Og'e had been de- 


tached on another ſervice, and had fell in with Zervey, he 


might have commanded /7arvey, in caſe any particular incident 
had happened, provided it was not contrary to Veron's orders. 


2d Queſtion. Both proclamations are relative to the bouaty- 
money. If any diſtinction, it ſhould be in favour of thoſe who 


riſk their lives; and if it was res 7ntegra, it might be a doubt, 
whether a flag officer would be entitled to any ſhare ? 


PooLkE 
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PooLE againſt FITZGERALD. 


918 ſhip was inſured on a cruiſe in the late war 
for three months, but before the time expired the ſailors 
mutinied and brought the ſhip to port in England. Query; 
Whether the inſurance was forfeited ? The Court of King's 
Bench gave judgment that it was forfeited ; but on error in the 
Exchequer chamber, all the judges and barons there were of 
opinion to reverſe the judgment (which was delivered by 
WILLES, Chief Juſtice of the Court of Common Bench), becauſe it 
was to be conſidered as an inſurance on the ſhip, and not on 
the cruiſe; and they diſtinguiſhed the preſent caſe from that of 
Pond v. Ring; in the latter, the ſhip inſured had been taken by 
the enemy, and after being three days in their poſſefſion was 
retaken ; but 1n the preſent caſe the ſhip never was taken. 


This judgment affirmed in the Houſe of Lords. 


Bank againſt FARQUES. 


'T HIS cauſe came on to be heard laſt term, and was adjourned 

over to the next, and now it was moved for liberty to exa- 
mine, to prove a witneſs (to a deed material in the cauſe) be- 
ing in Scotland, in order to prove the hand-writing of the wit- 
nels; and granted on affidavit of notice of motion. Lord 
Harnpwicke, C. ſaid, It was often granted to examine a wit- 
nels vivd voce during the hearing, as in Warde v. Blount, and 
he ſaw no difference in this caſe. 
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Ex parte TroMas. 


ETITION to confirm Maſter's report of maintenance and 

for coſts. Lord CHANCELLOR doubted whether he could 
order the coſts, for the reference was made without any ſuit 
brought, which he ſaid was a new method, firſt introduced by 
Sir 7oſeph Fekyl, and ſince frequently practiſed; but that it 
would be going much further to order coſts, of which he knew 
no inſtance. Mr. Wilbraham cited a precedent ex parte Whit- 


„field, but as he had not the particular time and circumſtances 


of that caſe, Lord CHANCELLOR directed the precedent to be 
produced to the regiſter, and thereupon he was to draw the 
order in the preſent caſe, that the guardian ſhould be allowed 
the coſts in his account, 


SPENCER againſt Earl CursTERFIELD, 


ETITION was preſented to Lord CHANCELLOR by defend- 
ants, the teſtamentary guardians of Spercer, ſetting forth, 
That he was going abroad on his travels, and would not be 
under their inſpection, and therefore deſiring they might be 
diſcharged of the truſt, and new guardians might be appointed. 
Lord CHANCELLOR, with ſome warmth, refuſed it, as being 
never done at the application of the guardians themſelves; 
and if they would not continue to act in the truſt, as they had 
accepted it, this Court would compel them; but at the impor- 
tunity of counſel it was ordered to come on again this afternoon, 
and notice was directed to be given to Lady Oer, the mother 
of the infant, and afterwards a petition was preſented on be- 
half of the infant, ſetting forth, that the truſtees declined acting, 


and deliring that Earl Granville and the DukeſJof Mariboroug? 
might 
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might be appointed in their ſtead; and alſo Lady Cœteer con- 
ſented by counſel, and thereupon Lord Chancellor HARD Ww]I CRE 
declared it reaſonable in this caſe, though in general he 
would not comply with ſuch petition, nor ſhould this caſe be 
drawn into precedent, but as all parties concerned did conſent ; 
and the Court muſt take care of the infant, even though it did 
puniſh the guardians for not doing ſo. He made the following 
particular order, viz. That on the petition of the infant, who 
is in the 18th year of his age, by the approbation and conſent 
of his mother, Lady Cowper, and by the conſent of all the de- 
fendants, the guardians, and by the approbation and conſent of 
the Duke of Marlborough, on his father's ſide, and of the Earl of 
Granville, grandfather on his mother's ſide, order that the care 
and direction of the perſon, and education of the infant, be 
committed to the Duke of Marlborough and Earl Granville, and 
let them take the proper care and management of the infant's 
perſon and education, till further order of the Court, and let the 
increaſed allowance for maintenance and education be paid to the 
Duke of Mar/borough and Earl Granville, during ſuch time as 
they ſhall continue to have the care of the infant. 


PrITCHARD againſt QUINCHANT, and JENKINS 


againſ/ QUINCHANT. 


ICHARD JENKINS and his wife being ſeiz'd of an eſtate 

in right of the wife, levy a fine, and by indenture of 6th 
January 1734 declare the uſes to the huſband and wife, and 
the ſurvivor for life, remainder to the uſe of all or any of the 
children, in ſuch ſhares and proportions, and for ſuch eſtates, 
and payable at ſuch times as Richard by deed or will ſhould di- 
rect, limit and appoint, and in default thereof to Richard, his 
heirs and aſſigns for ever. | 


Bill by creditors under will of Richard Fenkins; croſs bill by 
Jenkins, the ſon of the marriage, inſiſting, that by the ſettlement 
Itſelf, and the conſtruction upon it, the father Richard Jenkins 
cannot take the fee but in default of iſſue of the marriage; but 
if the ſettlement is not ſo on the legal conſtruction of it, yet 
that was the intent of Richard Jenkins at the time of making 

the 
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the ſettlement (without referring to any articles or inſtruftions), 
and prayed to be let into poſleſſion. 


It was offered on the part of the plaintiff in fecond cauſe, to 
read inſtructions for drawing the ſettlement that were ſent by 
Fenkins the father (the grantor), by which he declares he is not 
to have the fee, unleſs there be failure of iſſue of the marriage; 
and objected on the part of the defendant, becauſe the ſettle- 
ment muſt ſpeak for itſelf, and in caſe thoſe inſtructions were 
given, yet there is no proof that they were not departed from, 
and the fettlement is in itfelf perfect. 


Lord CHANCELLOR. | 

If the bill had been brought to rectify the miſtake, and make 
the ſettlement agreeable to articles or inſtructions, as is fre- 
quently done, and had pointed out thoſe inſtructions particu- 
larly, they might have been read in evidence; for if thoſe in- 
ſtructions had been departed from, it would give an opportunity 
to the defendants to ſhew it, but in the preſent bill all that is 
inſiſted on is, that the ſettlement is contrary to the intention 
generally, without pointing out the particular inſtructions. The 
proper and uſual method is, to point out the articles or inſtrue- 
tions where bill for rectification of ſettlement, not that it is to 
be laid down as a general rule, that no caſe can be ſo circum- 
ſtanced as to make it unneceſſary to point out the articles, as 
where the ſettlement itſelf refers to them. But this is the caſe 


of an infant, and I ſhall give him an opportunity to amend his 
bill, that he may have benefit of thoſe inſtructions. 


How far it may avail him againſt the mortgagee, under the 
deviſe of Richard Jenkins's will, is doubtful. He faw the ſet- 
tlement, and might conſider the operation of it as to the legal 
eſtate, but might never ſce the inſtructions, nor be apprized of 
any equitable circumſtances to overturn that legal right; it an 
eje ment were brought, a Court of law could not take notice 01 
theſe inſtructions. 


There are three queſtions : 


| 7 iſt, It 
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: 3 3 "WL 
(ſt, If the words in default there, mean in default of c- 


One:. 


2 b 1 - * #44 44 . 1 Tos a 
ad, If they mean in default both of apporriimioent 014 7{/ug. 


zd, If the eſtate ſnovld veſt in all the children, in caſe of no 
appointment, what eſtate they would take? 


Another queſtion. If Richard Jenkins the father can only 
take the fee in default of iſſue, it is argued, that although the 
que ſhould take but an eſtate for life, the inheritance would 
not go to him, but to the heirs of the wife, But query, Whether 


default of iſſue might not be conſtrued in failure of children, 
that is, when they dic? 


Let the cauſe ſtand over, with liberty for the infant plaintiff 
to amend, and there can be no prejudice from it to any of the 
parties, for I cannot make a decree upon the preſent bill to bind 


the infant, but he might, when he comes at age, bring a bill 


for rectification of the ſettlement. 


SS -9 againſt GoLD. | 


JIEFENDANT had bought a parcel of ſheep in the Spring- 
time, and ſheared them at the uſual time, and paid tithes 
of the wool, and afterwards depaſtured them till about Chri/t- 


maß, when he fold them. Bill by plaintiff to have tithes for 
paiturage. 


Ubjetion. That it is againſt law to have tithes twice in a 
year for the ſame thing. 


Court took time from — to conſider of it, and this 
day were all, viz. PA RKER, Chief Baron, CLIVI, LEGGE, and 
SMITH, Barons, unanimoully of opinion, which they ſeverally 
delivered ſeriatim, That the time for payment of tithes of 
ep is at ſhearing. It is then the year ends, and the tuthes 
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of wool are to be conſidered as a ſatisfaction for the year paſt, 
and no tithes 1n ſuch caſe are due for paſturage for that year, for 
which tithes of wool are paid ; but if the farmer, after ſhearing, 
depaitures his ſheep, and ſells them before ſhearing-time comes 
again, tithes of paſturage are due, otherwiſe the parſon will have 
no tithes at all from them for the new year, viz. from the laſt 
ſhearing-time ; and they declared their opinion was founded on 
the caſe of Dunmer v. Wingfield, and Colman v. 
Barker, in Reports in Chancery and Exchequer by Gilbert, 
which laſt caſe was founded on the authority of the former. 


LEWIS 


* 


againſt Naxorx. 
97 4 r K ix #- Fg 4 


C04 . 

ILL to have a ſum of 1100 J. paid by the defendant, as hav- 

ing been borrowed by him on the ſecurity of his late wife's 
eſtate. 


Lord CHANCELLOR. 

The general rule is, That where the huſband borrows a ſum 
of money tor his own ule, and the wife joins in a mortgage ot 
her jointure for repayment of it, that her eſtate ſhall be a cre- 
ditor on the huſband for that ſum; ſo it is where there is no 
ſettlement, and the wife mortgages her eſtate of inheritance to 
raiſe money for the huſband. But there is no inſtance where, 
at the time of ſuch mortgage or ſecurity made, if at the fame 
time a ſettlement is made either before or after marriage, that 
the huſband was conſidered as anſwerable to the wife's ciate 
for the money borrowed; that is an exception out of the ge- 
neral rule, otherwiſe it would be very inconvenient to men that 
were going to be married, and nine times in ten contrary to the 
intention of the parties. Beſides, in the preſent caſe, the 
createlt part of the money borrowed was to pay off a debt due 
from the wife dum /ola; and it is againſt equity to ſay, that 
the huſband ought to indemnify the wife's eſtate againſt that debt: 
the huſband, it is ſaid, is liable to the wife's debts contracted 


. . A * 1 1 8 
before marriage, and ſo he is, but if he is not ſued in her lite 
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time he is not liable even at law, unleſs ſhe had a ſeparate 1752. 
allowance, and left any thing behind her, which he poſſeſſes as Ter 


INTE aga! 10. 
her executor. : NaN dE. 


It was ſaid, part of this money was paid to the huſband | 
20d wife, not in order to diſcharge the wite's debts, but to the 
huſband's uſe, that payment to the huſband and wife is 
payment to the huſband ; but the Court will not ſet up two 
preſumptions, but adhere to one only. As the greater part 
was manifeſtly not intended to be accounted for by the huſband 
to the wife's eſtate, ſo I ſhall take it that the reſt was not. It 
was ſaid, the huſband gave bond for payment of the money and 
performance of covenants, and that the creditors might have 
ſued him on this bond, and then he muſt have come as plaintiff 
into this Court, to be repaid out of the wite's eſtate, which this 
Court would not have done, and there is no more reaſon for it 
now, but am of opinion this Court would have relieved him. 


Therefore decree the defendant only to keep down the intereſt 
for life, &c. 


WITHERS againſt WER and Others. CDT j 
e e 9 es „5 LAS 52. | 
T is the cuſtom of e n marior of Falk,, Horz and 225 How v. How, | 
Stratford to grant copyholds for three lives fucceſ/ive, ficut 8 
nomimantur, C. Price being the laſt life in an old copy, the 8 
lord of the manor (as it appeared in evidence) adviſed him SED IJ 
to renew, and upon that he inquired after two healthy young 2 Ver. 2523 1 
perions, and named the defendants Harris and Bowles, and a or q 
copy was granted to hold to them /ucce//ive. It alſo appeared Brew, “ | [ 
on the copy, that the fine, which was 120 J. was paid by C. 1 Was. 764 | 
Price, The defendants were ſtrangers to C. Price. — July AC 4 G8 1 
12, 1737: . | 
Rumboll v. 
Q. If, on the death of C. Price, Harris (who was the next N | 
in nomination) was intitled, or whether the copyhold went Apr. 1764, 4. Jp | 
© the repreſentative of C. Price? 2 - . — 
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Stat. 14 

G. II. e. 
does not ex- 
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holds. 


In Chancery, 
Nov. 14, 


1753. 


f an execu- 
tor die, the 
ellects ug ad- 
minitered 
mall not go 
to his execu— 


tor, but to 


ad miniſtrator 
de benis non 
of the frſt 
te! ſtator, in 
truſt for his 
next of kin. 


and d perjuries , and that the repreſentative of C. Price is intitled 
hold eſtate by operation or law. Ho v. Had, in 
ont. 232 1 „ 
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Rundle v. Nundle, 2 Vern. 264. was cited. A Queſtion being 
1ade, to whom the copyholds ſhould belong, whether to the 
Lord CHANCELLOR 


ſhould go to the latter, upon the authority of the 


heir at law or perſonal repreſentative ? 
thought the 


"> pres caſes, but declined giving a formal opinion, which ap- 


peared not neceſſary, as the debts by ſpecialty were much greater 
than the amount of the perſonal eſtate. 


He ſaid, chiler, that the fiat. 14 C. II. as to lifchold eſtates 
does not extend to copy holds. E ee 
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LLovyD arainſ} SroppDART. 


ORD CHANCELLOR, in giving his opinion in this cale, 

which he ſaid was clear, vg. That the executor having a 
legacy ſhall be conſidered as a truſtee for the next of kin, ob- 
ſerved, That the executor does not always take the whole per- 
ſonal eſtate even at law; for if an exccutor die before he has 
adminiſtered, the effects unadminiſtered ſhall not go to the 
repreſentative of the executor, but to the adminiſtrator Ge boni. 
8 tits 


non of the teſtator, in truſt for his next of kin. 


Wilhrohom expreſſed himlclf to me greatly diſſatisfied with this 
opinion, notwithſtanding it agrees with the caſe of the c 
ney- General v. Hoden, 2 nis. 340. and fail, it had been deter- 
mined otherwiſe, and that it mould go in n for 1 next 0¹ 
kin of the executor; and put the caſe of ches in 46779! 

longing to the wite, he Poa ds 15 5 
he die before he has poſſeſſed them, yet if her next of kin take 


out adminiſtration, he ſhall be of 


. 
14 


h: ich 80 to 


truſtee for the ehren 
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the huſband. But I do not think that cafe parallel, for the 
{band does not take as executor what he poſſeſſes, but is en- 
titled to all on the death of his wife. 


S C's 


INGRAM againſt PzLnamM and Others. 


6 and partners being entitled to ſeveral ſecurities made 

by Sir Jobrn Eyles and Benjamin Haſkins Stile on real eſtates, 
made ſeveral declarations of truſt to ſeveral perſons, of parts of 
thoſe ſecurities. 


In Mey 1712, they became indebted to Pelbam and J/ juni g- 
ion, in 38,000 J. on bond; in June following Gibſen and partners 
purchaſed the eſtates for 50, cool. and afterwards on 15th June 
1744, they made a conveyance of the legal eſtate to Pe/bam and 
Iinnington, as a ſecurity for the money due to them on bond, 
and covenanted, that the eſtates were free from incumbrances, 
except certain of the equitable ſecurities, ſpecifying them, to the 
amount of 22,000 J. in the whole: ſuch of them as were not 
excepted were prior to thoſe that were excepted. 


Two queſtions. 1ſt, Whether Pelham and Winnington ſhould 
hold the eſtates ſubject to other cquitable incumbrances than 
thoſe which were made known to them, and were excepted in 
the mortgage? 

2d. How the 22,000 l. ſhall be paid amongſt the claimant 
creditors : thoſe that were not excepted, and of which no no— 
tice was given, being prior, in point of time, to thole that 
were excepted ? 


Lord HARDwICER, Chancellor. 


This is a queſtion of weight and conſequence. Hope it will 
be a caution for the ſuture. 


Scriveners and bankers who lend large ſums of money on ſe— 
curities, and then give derivative ſecurities by declarations of truſt, 
may as well be truſted to their perſonal credit, becauſe it is in their 
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One ſeiſed of 
an eltate ſub- 
Je I to leve- 
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incumbran=- 
ces, except 
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equitable in- 
cumbrances, 
which were 
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to the others; 
the purchaſer 
having no 
notice of the 
other incum - 
brances, was 
held a truſtee 
for the cx- 
cepted cred1- 
torsonly,and 
they were 
preferred to 
the other 
creditors, 
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entitled to 
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1752. power to defeat all their equitable creditors, by conveying the 
eu legal eſtate to another. 


againſt 

— preſent caſe, it is contended by two ſets of creditors, 
that the one or other of them ſhould run away with the whole 
22,c00/, It is moſt deſirable to put them all upon a level, if 
it can be done, as in caſe of equitable aſſets. The great point 
is on the effect of notice. I do not know that I can carry this 
exception further than notice, and it is no more than the telling 
them there were no other creditors than theſe excepted; the 
ſame as if notice in pars. The Queſtion on notice is, Whether it 
is ſo of all the creditors, or only to be for the benefit of thoſe 
particular creditors, in recompence for their diligence ? Gre/- 
wold v. Marſham, 2 Cha. Caf. 170. does not ſtate the priority of 
the debts. If Powell, who was excluded, was prior to the other 
two judgment creditors, that caſe is material ; if ſubſequent to 
them, it is otherwiſe : ſhall conſider of my opinion, and let the 
regiſtry of that caſe be ſearched. And on Monday, December 4, 
his Lordſhip gave his opinion, That Pelham was to be conſidered 
as a truſtce for the excepted creditors, who were by means of 
the notice preferred to thoſe that were not excepted ; the caſe 
of Greſwold v. Marſham is in point. He ſaid he had endea- 
voured to divide the 22, 004. amongſt the creditors equally, 


but he could not do it by the rules of the Court. 


1 Lord LzursrzR againſ} Lord PourRkzr. 
Inn Hall, „ EE: 
Nov. 24, 


1752. N exception to Maſter's report of defendant's anſwer being 


inſufficient. 
Lord CHANCELLOR. 
A bon is not This Court will not give ſo much relief againſt a father, tenant 


eee, for life, in favour of his ſon, tenant in tail, as in caſe of a ſtranger; 


ſertlement a- they will not order the deeds to be delivered up or taken out of his 
gainſt his fa- | 


therofcourſe, hands; but though this is a caſe between father and ſon, yet the 
but muſt ſhew 


a reaſon for Court muſt go by ſome rules. One is, if a bill is brought by a ſon 
* againſt his father for diſcovery of deeds, as auxiliary to an action 


to be brought at law, or relief ſought in this Court, he is inti- 
tled 


CASES IN CHANCERY, &. 155 | 


tied to it: fo, if for a diſcovery in order to mortgage for proper 1752. 

fuer foſes, I will not determine whether, in caſe the ſon was SA Lee. 
about marrying, and the father will not diſcover his ſettlement, 3 
and what right the ſon is intitled to, in that caſe he ought not Lord Pou- 
to have ſuch diſcovery. But this Court will not give way to e 


new inventions, in order to promote ſuits and uneaſineſs in fa- | 


milies. 


The preſent caſe is not within any of thoſe rules; the bill 
does not ſuggeſt that the ſettlement is deſtroyed or intended to 
be ſo, but it ſuggeſts waſte at common law, and that Lord Pom- | 
fret is only tenant for life, and not diſpuniſhable of waſte, and | 
that plaintiff is tenant in tail in remainder. Defendant in his 
anſwer denies he has committed waſte, and inſiſts he is diſpu- | 
niſhable of waſte. That is a full anſwer and bar to plaintiff's | 
bill: it might not have been ſo, if waſte had been of trees grow- | 
ing for ornament or ſhelter, or pulling down the family houſe, 1 
as in the caſe of Raby Caſtle, and Packington v. Packington ; but 
then a ſpecial caſe ſhould have been made by the bill. 


If Lord Pomfret is diſpuniſhable of waſte, whatever title 
plaintiff has, he can have no relief againſt defendant on this 
bill; therefore diſallow the report, and let the anſwer be taken 
to be ſufficient. 7 
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| of a term, to | 

part of the reſidue conſiſted of a term not carved out charity, whe- | 

of the inheritance by the teſtator, but veſted in him as leſſee. ee * 


Queſtion on ſtat. 9 G. 2, of mortmain, whether it is within created 4% 6 
novo, is with- 


that ſtatute, and void. in the ſtatute 
of mortmain, 
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Attorney- 
General v. 
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Lord HARDwWICEKE, C. 

J never was more clear, than that it is both within the inten. 
tion and words of the ſtatute; will not conſtrue this ſtatute by 
the chicane with which the former ſtatutes of mortmain have 
been. It is a reproach to the Jaw that ſuch conſtruction was 
put on them, as prevented their having effect. 


The old flatutes of mortmain were armed againſt a public 
miſchief in a narrow view; as at that time trade and com- 
merce were not introduced, the way of defence of the realm 
was by military tenure, and therefore they prevented eſtates 
getting into ecelcſiaſtical hands. 


Afterwards, when trade and commerce were extended, the 
locking up of lands became of greater conſequence; therefore 
it is too narrow a conſtruction to ſay, this ſtatute only means 


deviſes to the diſheriſon of heirs. It takes in money to be 


laid out in land, which does not diſinherit heirs. 


The words of the enacting clauſe are as ſtrong as poſſible. 
It is true the irritating or annulling clauſe muſt not be extended 
further than the enacting clauſe, but it explains the other. 


Query, If any terms for years are within it, or is it to be 
confined to thoſe caſes only where the donor is ſeiſed of the 
inheritance ? 


It was argued, that a leaſe coming from another is perſonal 
eſtate, and the leſſee may diſpoſe of it as he will to charitable 
uſes; and the ſtatute of wills was cited as an authority, which 
does not extend to terms of ycars; the reaſon is, becauſe it begins, 
« if any perſon having, or being ſeiſed of any manors, &c.“ and 
that made the great queſtion in Sir Owen Buckingham's caſe, 
where Lord HoLT obſerved on the word hating, 


Alſo the ſtatute of 29 Car. 2. of frauds and perjuries, was 
cited. It takes notice of all lands, &c. deviſable by the ſtatute 
of wills, or by that ſtatute, or the cuſtom of Kent ; and that 


ſhews that only frecholds of inheritance are within it, becaule 
I terms 
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terms of years are not within the ſtatute of wills, nor deviſeable 1752. 
— 

by cuſtom. ATTORNEY» 
GenEeRaL 


againſt 
The words of the ſtatutes, © any eſtate or intereſt whatſoever,” Graves. 


were inſiſted to mean only, that a perſon ſhould not deviſe his 0w07: 
lind for any eſtate or intereſt whatſoever, No colour for that 
conſtruction; theſe words relate back as well to lands and tene- 
ments as to perſonal eſtate, The annulling clauſe, which 
affords a conſtruction on the other, annuls all eſtate or intereſt 
in lands and tenements, and there 18 no colour for that 
diſtinction on thoſe latter words. It might as well beſaid, that 
the words, ** nor any ſums of money,” &c, do not relate to 
money which deviſor had of his own, but only to money directed 
to be laid out by ſome other perſon, and which the deviſor 
took. 


—— — — — — 


— — 


2 Inſt. on ſtat. of mortmain makes ſtrongeſt againſt this way 

of arguing that can be. The judges ſet out at firſt vigorouſly 
on ſtat. Magna Charta. It was determined that fees only were 
within it ; that long leaſes were not. Feigned recoveries and 
terms occaſioned ſubſequent ſtatute Meſim. ad; that was the 
original of common recoveries. The legiſlature, in making 
ſtat. 9 G. 2. had all this in view, as appears by the recital 3 


Whereas gifts, &c. in mortmain are reſtrained by Magna Charta, 
and divers other wholeſome laws, &c. 


- —— — — wy - wr ® * 
— — 


Some inconveniences may ariſe on the conſtruction either 


way; but by the other, all terms, long or ſhort, are not within 
the ſtatute, conſequently property is locked up. 


d 
e. 

All leaſes held of colleges would become charitab': uſes, 
* As to deviſe of ſurplus, part perſonal and part real, a mixcd 
te maſs, where not colluſively but fairly, every thing is ordered 
p to be ſold to pay debts, and the reſt to charitable uſes ; I will 
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i not take on me to ſay it would be void as to the charity, and that 
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was the caſe of the Attorney-General v. — — ——, a deviſe 
to Beil lehem Hoſpital : there was an agreement with the heir at 
law, and ſo nothing for the conſideration of the Court on the 
queſtion of the charity; for if an heir at law will confirm : 
deviſe of Jand to charity, the Court will not take it away, for 
it becomes the act and deed of the heir; whenever the queſtion 


comes before the Court it will deſerve great conſideration. If 
it is done arte vel ingenio, to give colour to hold the land, the 


Court will meet with it. Theſe ſtatutes do not prevent charity, 
but the abuſe of it. 


Note. Mortgage in fee has been held by Sir John Strange, 
the preſent Maſter of the Rolls, to be within the ſtatute. 


On queſtion as to marſhalling aſſets in the above cauſe, Lord 
HARDWICKE, C. I ſhall not ſet up a new rule for the benefit 
of charities, but they may have benefit of the old rule. When 
there are general legacies, and the teſtator has charged his real 
eſtate with payment of all his legacies, 1f the perſonal eſtate is 
not ſufficient to pay the whole, the Court has ſaid the legacy to 
the charity ſhall be paid out of the perſonal eſtate, and the reſt 
out of the real eſtate, that the will of the teſtator may be 
performed in foto. 


BaiNES againſt Bak ER. 
. . 
ILL. for an injunction to ſtay building an hoſpital for people 
infected with the ſmall pox in Cold Bath Fields, very near 
the houſes of ſeveral tenants of the plaintiff. And it was this 
day moved for an injunction ; and the infectiouſneſs of the 
diſtemper, the terror it occaſioned in the neighbourhood, was 
inſiſted on; alſo, that the leſſee for years, under whom the 
defendants claim, hold the eſtate of the plaintiff, and in the 
leaſe is an expreſs covenant againſt the houſe being turned to 


a brewhouſe, which would annoy the neighbourhood. It 2 
ſai 
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ſaid an affidavit was filed, that ſeveral tenants of plaintiff had 
given him notice to quit, but Lord CHANCELLOR did not let it 
be read, but took it up upon hearing the counſel for the mo- 
tion. 


2 No. Abr. 139, 140. 1 Lut. 69. Hawk. PI. c. 75. J 11 


were cited. 


Lord CHANCELLOR, 

I cannot make any order in this matter. Am of opinion it 
is a charity like to prove of great advantage to mankind; ſuch 
an hoſpital muſt not be far from a town, becauſe thoſe that are 


attacked with that diſorder in a natural way, may not be in a 
condition to be carried far. 


Two things are to be conſidered: 
iſt, Whether it is a nuſance at common law? 


29, If it is; Whether a public or a private nuſance ? 


As to the covenant in the leaſe, there is no foundation for 
the motion on that, for it is not a general covenant againſt all 
nuſances, but particularly againſt a brewhouſe. 


It comes to the general queſtion, Caſes are as cited. There 
was lately an inditment at the ſummer aſſizes 1750 in Suſſex, 
againſt Fycwen, for ſuch an hoſpital, Defendant was acquitted ; 
cannot call this a private nuſance ; if any, it is a public one; 
the former is to one perſon only ; as building againſt lights ; 
nuiſance ad vicinetum is a public nuiſance. | 


Bills of this ſort are founded on being nuiſance at common 
law. If a public nuſance, it ſhould be an information in the 
name of the Attorney-General, and then it would be for his 
conſideration, whether he would file ſuch an information or 
not; and that was the caſe for ſtopping a way behind the Ex- 
change in the city. Lord KING recommended it to the At- 

torney- 
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torney-General, to prefer an information in the King's Bench, 
to try whether it was a nuiſance or not. 


If the caſes cited were law, Ney, How far they would 
extend to all the hoſpitals in this town ? 
MoT1oN DENIED. 


Hawkins againſt Dav. 


N exception to the Maſter's report, the caſe was, Benjamin 

Lane being appointed clerk to the plaintiffs, who were co- 
partners in a ſugar houſe, he entered into articles, and together 
with n Lane and William French, as his ſureties, became 
bound in a bond of 5000 J. penalty for obſerving the covenants, 
&c. in thoſe articles. Benjamin Lane having converted to his 
own uſe ſeveral ſums of the partnerſhip money, abſconded and 
went abroad, and a commiſſion of bankruptcy iſſued againſt him, 
but he did not conform; Witham French being dead, and Jobs 
Lane being a bankrupt, bill was brought (inter alia) for a ſatiſ- 
action againſt the aſſignee of Benjamin Lane, and the aſſignees of 
John Lane, and againſt Day acting executor of William French; 
who was required to admit aſſets, or ſet out an account of 
the perſonal eſtate of French, 


The executor of French, in his anſwer, inſiſted he was 4 
ſtranger to the bond, and the obligees never informed him of 
it; and that he had paid away French's aſſets in diſcharge of his 
ſimple contra& debts; that if he had been informed of the 


bond he would have made a proviſion out of French's aſſets, if 


by law he might, as a guard againſt the ſaid bond, in caſe of 
any future breach in the condition thereof, and not have ex- 
hauſted them in paving ſimple contract debts, 


An account was decreed of the partnerſhip eſtate and tranſ- 
actions, aud of what was due from Benjunin Lane, and if his 


9 5 effeds | 
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effects under the commiſſion ſhould not be ſufficient to ſatisfy 
them, then the effects of John Lane, and the aſſets of William 
French, were to be anſwerable, the latter in a courſe of admini- 


tration. 


The Maſter reported a large ſum due from Benjamin Lane, 
and deficiency of his eſtate, and that plaintiffs were to be con- 
fidered creditors on the aſſets of French and effects of John 
Lane, the ſureties; and as the ex-cutor of French did not admit 
aſſets, he had taken an account, which he ſtates: and alſo that 
his executor had paid 3621 J. 15 5. 9 d. in diſcharge of legacics 
and ſimple contract debts; which not being of equal degree 
with the debt to plaintifF he had not allowed the ſame. 


To which exceptions were taken by the defendant (znter alia), 
becauſe the Maſter had diſallowed payment of 3120/7. 19s. on 
account of their being debts of an inferior degree to plaintiff's 
demands, though moſt of the payments were made, bona fide, 
by Day the executor, many years before breach of the {ecurity 
bond, which were therefore good payments. 


After argument at bar, 


Lord HARDWICKE, C. 

The queſtions are, 1ſt, Whether payment of aſſets in this caſe, 
before there was any breach of the condition, which is for per- 
formance of covenants, ought to be allowed as a good admini- 


ſtration of the effects? 


zd, Whether payment of the ſimple contract debts and the 
legacies be good againſt the demand on this bond, they being 
paid by Day the executor, before he had notice of the bond. 
Qery, If good at law ? 


As to the 1ſt. Of opinion ſuch payments are good, becauſe 
the condition may never be broke, and conſequently there may 
be no debt. 


This caſe only extends to debts, not to legacies : the rule of 
tals Court to grant prohibitions in caſe legatces ſue in the ſpi— 
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ritual Court, and refuſe to give ſecurity, is out of uſe now: 
but this Court will decree a legatee to refund. I think all Pay= 
ments of ſimple contract debts, made before breach of the con- 
dition in a bond, are good ; but not of legacies, 


2d Queſtion. The payment of debts by ſimple contract, by 
an executor, before he has notice of a debt by ſpecialty, is a good 
payment in point of law; and ſo it was held by all the Judges 
in Davis v. Monkhouſe in Fitzg. Reports; and allo in 
3 Lev. 115. by three Judges againſt Levinz. 


Objection. If an executor has no notice of a ſpecialty debt, 
and an action is brought againſt him by a ſimple contract cre- 
ditor, if then a judgment 1s recovered againſt him, that ſuch judg- 
ment is good againſt the ſpecialty creditor, but a voluntary 
judgment would not be ſo. I think that is an unſound opinion 
and diſtinction, for that would make it neceſſary in every caſe of 


a ſimple contract, to have a judgment in an action at law, before 
the executor could ſafely pay thoſe debts. 


The governor and company of the New River v. Brown- 


fohn, is another caſe as to this point. 


Objection, That two of the executors had notice; but that is 


not ſufficient to affect Day with notice, becauſe they concealed it 
from him. 


Firſt, I think if the other two executors had been ſtrangers 
to the debt, notice to one would not have been notice to both. 


Executors are not affected by each other's acts. Suppoſe the 
two executors had been ſtrangers to the tranſactions, as the third 
was, notice to them might affect the third, becauſe it might be 


preſumed they acquainted him with it ; but give no opinion on 
that. 


Upon the whole, the payment to ſimple contract creditors 
before notice of ſpecialties. is good. In this caſe there was a 


groſs neglect in the partners, not to call on the clerk to account 
regularly. 


EXCEPTION ALLOWED. 
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LruaN againſt ALIE. 


1 Sir Tanfield Leman, who was diſinherited, to have 

inſpection of deeds and writings, and there appearing to be 
no title 1n the plaintiff, the cauſe was ſet down for further di- 
rections by the detendant, and it was prayed that the bill might 
be diſmiſſed with coſts, 


Lord HARDWICKE, C. 

There are two reaſons againſt giving coſts in this caſe. 1ſt, It 
appears plaintiff was entitled under an entail, which was cut off, 
and had a right to ſee how he was barred; and although fines 
and recoveries are of record, yet he might not from inſpection of 
them know what eſtates were affected by them, or how far. 


If heir at law brings a bill in this Court for a diſcovery, I 
would not have it underſtood, he ſhall pay coſts; there is no 
pretence for it. If a motion ſhould be made in ſuch caſe for 
coſts, he would move to amend, and pray inſpection of deeds, 
and the Court would permit him to do it, and not give coſts 
againſt him. Bills are ſeldom or ever brought by an heir at 
law for a mere diſcovery, but generally for production of deeds, 
and then relief is prayed. 
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Bill by diſin- 
herited heir 
at law diſ- 
miſſed with- 
out coſts, 


2dly, Here is an honour left deſtitute of an eſtate. It is a 


gratitude and duty due to the crown to leave an eſtate to go with 
the title. It is a diſhonour to the crown and the public not to 
do ſo; this reaſon governed in 1 Vins. 48 1. Shales v. Barrington. 


Propoſals being made by the counſel for the defendants, that 
the bill ſhould be diſmiſſed without coſts, but if plaintiff ſhould 
moleſt them, they ſhould be at liberty to apply for coſts; it was 
agreed to by the other fide, and thought by Lord CHANCELLOR 
to be very reaſonable and ordered accordingly, 
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JerrerYS againſt BALDwWiN, 


ILL brought on ſtatute 8 Geo, g. c. 13. ſetting forth, That 


plaintiff had procured a drawing or deſign to be made of the 
buſſes of the ſociety of Britiſh herring fiſhery ; that defendant 


had printed the ſame in the London Magazine, and prayed diſ- 


covery and injunction not to ſell for the future, plaintiff waving 
all penalties. Two demurrers by defendant. 1ſt, As to ſo much 
of the bill as prays diſcovery, that it appears by plaintiff's own 
ſhewing in his bill, that ſuch diſcovery would ſubject defendant 
to ſeveral penalties inflicted by the act of parliament in the ſaid 
bill mentioned, and for that the plaintiff hath not made ſuch a 
caſe by the ſaid bill, as will entitle him to any ſuch diſcovery, 
and thercfore ought not to be compelled to anſwer. 2d, De- 
murrer, as to ſuch part as prays that the defendant may be 
reſtrained from ſelling for the future, or ſceks any relief, plain- 
tiff has not made ſuch a caſe by his bill as will entitle him to 
ſuch, or any other relief. 


On arguing the demurrers, two objections by defendant, 
1ſt, That it is not a work of ingenuity of plaintiff, and there- 


fore not within the ſtatute, but ſtated that he procured it to be 
done. 


24d, That by the ſtatute, half the penalty goes to the crown, 


and the other moiety goes to the informer ; and the plaintiff 
cannot wave the whole, but only his ſhare, 


Lord HarRDWICKE, C. 


The plaintiff has not made a caſe for relief, therefore need 
not go into the queſtion as to diſcovery, It is not within the 
ſtatute, which was made for encouragement of genius and art; 
if it was, any perſon who employs a printer or engraver would 
be ſo too. This ſtatute is in that reſpect like ſtatute of new 
inventions, from whence it was taken. If he cannot claim 
property, he is not entitled to relief, which would only enable 
him to ſue at law. Bull is frivolous, allow demurrer. 
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SHERRARD againſ Lord HarrorouGn, 
(Mp eh L. Grey > Are z 
1 Earl of Harborough, by will dated 27th May 
1732, deviſes his manors, advowſons, &c. to truſtces in 
truſt, out of the rents and profits of the eſtate to pay to the 
preſent Earl of Harborough an annuity of 1000 /. for his life, 
and the reſt of the profits to be laid out in land during the 
life of the preſent Earl, and ſettled to uſes, &c. as his other 
lands are ſettled after the death of the preſent Earl; and 
directed that after his death the truſtees ſhould ſtand ſeiſed of 
his eſtate, &c. to firſt, &c. ſons of the preſent Earl in tail, re- 
mainder to plaintiff Rover? for life, remainder to plaintiff 
Plilip in tail, remainder over. 


He alſo founded an alms-houſe for ſix poor perſons, to be 
choſen by ſuch perſon as ſhould enjoy his eſtate at S apleſord: 
and gave the preſent Earl his option of living at the manſion- 


houſe at Staplefora, with an allowance of 400 J. a-year for 
repairs. 


Two queſtions, —1ſt, Who has the right of preſentation to 
the advowſons during the life of the preſent Earl? 


2d, Who has right of nomination to the alms-houſe ? 


Whether, 1ſt, The truſtees ? 
2d, The preſent Earl of lartorough? 


3d, The plaintiff Robert, as next remainder-man for life in 
being ? or plaintiff Philip, firſt remainder-man of the inhe- 


ritance in being? 


Ach, The heirs at law of the teſtator ? 


Lord CHANCELLOR, after argument at bar. 


"ſt, The truſtees have no pretence of right; for though 
they have the whole legal eſtate, yet as being only truſtees, 


according to the rule of this Court they take en for 
their own benefit. 
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If any part of the legal eſtate is undiſpoſed of, it goes to 
the heir at law; ſo it is where any part of the truſt is undiC. 
poſed of. 


2d, The preſent Earl of Harborough has no right under H 
w:ll, He is intitled to nothing but a rent-charge, by way of 
declaration of truſt, out of the profits. 


3d, On part of plaintiffs, argued for Robert and alſo for 
Philip, but am of opinion they will go to neither; but are to 
be conſidered as ſomething undiſpoſed of, and will go to the 
heir at law. 


As to Philip, he is the firſt remainder-man in tail; the 
remainder is veſted, and it was compared to the caſe of timber 
fallen by the act of God, or by wrong; but that is not appli- 
cable, for the trees are conſidered as part of the inheritance, 
but an advowſon is not part of the inheritance, but fruit 
fallen, which every owner of the eſtate for life or for years is 
intitled to gather. It is like cutting underwood in the courſe 
of falling. 


As to Robert, he is only remainder-man for life after 
failure of iſſue male of the preſent Earl, and has nothing to 


do with the poſſeſſion of the eſtate. Argued, he is next re— 


mainder-man; but it is a remainder attached, but not in pol- 
ſeſſion. Diſtindion where remainder- man is in poſſeſſion by 
act of law, and where by limitation. In the firſt caſe it will 
open and ſhut to let in other precedent remainders, when they 
come in eſſe; in the latter, not. Duchejs of Hamillon v. 


Flectiocod. 


It is a fruit of the eſtate undiſpoſed of; no other proſits are 
diſpoſed of but what are to be collected and accumulated, &c. 
argued, why not ſell the next preſentation? This Court 
will not allow it, nor would any body buy it. Suppoſe there 
had been no direction as to ſurplus profits, the heir at law 
would have had them; and fo is the caſe of Lady Hertford v. 
Lady Heymorth. Suppoſe a right of nomination to an by 
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tal or maſter of a college, this direction certainly would not 
take in that. 


I am of opinion, if teſtator had deviſed all the ſurplus rents 
and profits, it would have carried the right of preſentation, 
becauſe I ſhould have taken it as the ſurplus of his eſtates. 


This is like the caſe of the maſter of an hoſpital, or headſhip 
of a college. It is exactly the cafe of Hopkins v. Hopkins in the 
reaſon of it. 


Upon 2d queſtion. As to alms-houſe, I have more doubts, 
and think it hard the preſent Earl ſhould not nominate to it. 


Who has the eſtate at Szapleford ? The truſtees. They cannot 


nominate. Shall it go to the heirs at law as undiſpoſed of? I 
am doubtful, as it is de uns created by the teſtator's will. 
Should have doubted leſs if it had been an old foundation, or 
even created in his life-time. If Lord Harborough makes his 
option to reſide at Stapl-ford, he has the poſſeſſion of the houſe 
there, and ought to nominate. His Lordſhip declared his in- 


tention to reſide at Stapleford, by his Counſel in Court; and 
decreed accordingly. 


TUuNSTALL againſt BRACHEN. 


DocroR ARCHER, by will, gave lands to M. B. his 


lifter, in fee, paying 100. per ann. to his wife for her 
life, and alſo ſeveral legacies to ſeveral of teſtator's nephews 
and couſins within twelve months after the death of his wife. 


Several of the legatees died in the life-time of the wife. 


lf the legacies to them lapſed, or are tranſmiſſible to 
their repreſentatives ? 


On the ide of the plaintiffs, to prove they are tranſmiſſible, 
Tere cited King v. Withers. Shbackleflon v. Shackleflon, Wing= 
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bi 


field v. Newton, 8th February 1739. Lowther v. Conden. Shore 
man v. Cellius, ach February 1745. 


On the other fide was inſiſted, the general rule of legales 
payable out of land at a future day; if the legatce does not 
live till the day, it ſinks into the inheritance. That the day of 
payment was not poſtponed for the ſake of the eſtate. If they 
were not to lapſe, they would devour almolt the whole eſtate, 
or at beſt the teſtator's ſiſter would have lets for herſelf than 
any one of the nephews and nieces. That the legacies amount 
to 1600. and the groſs income of the eſtate is 1111. a-year, 
That teſtator left a conſiderable perſonal eſtate; and were 
cited the Duke of Chandos v. Talbot, and Hall v. Terry, which 
laſt caſe was {aid to be exactly in point. 


Lord HARDWICKE, Chancellor . 


It may be difficult to reconcile all the caſes cited, many cl 
which turn upon nice circumſtances. I cannot help thinking, 
if the Court ſhould determine the legacies to fink into the 
2nheritance, it would be contrary to the intention of the teita- 
tor, and be going much further than the Court has ever gone. 


He had at the time a young wife: two titers who would 
have been h1s co-heirs; one of them was living, the other dead, 


It was his intention to provide for his wiſe and children, if he 
had any; if not, for both branches of his family. There 1 
a material clauſe in the will: „ Provided that in caſe my 
« wife ſhall at my death have a child or children who ſhall 
& live to twenty-one, then J revoke the deviſes and bequeits 
& except the annuity to my wife, and give all my ſaid lands, 
Ke. to ſuch child or children, his, her, or their heirs.” 
In what event has he declared the legacies ſhould ceaſe ? It 


his wife ſhould be enſient. 
Two queſtions. 1ſt, Of equity. 2d, Of law. 
iſt, Whether the legacies as given in this form of words 


are determined, and fink into the inheritance, by the death ot 
the 
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the legatees in the life-time of the wife? But that rule is 1753. 
attended with a good many exceptions : it took its riſe from TS 
portions, as Paulett v. Paulett. By ſubſequent extenſion of 13 
the rule, Courts have gone further, and carried it to legacies. 

given not by way of portion, but given by a ſtranger, and 

charged on the land in certain events. Yet notwithſtanding a 

more liberal diſcretion has been uſed in caſe of ſuch legacies 

not given by way of portions, and which could not be ſo from 

the nature of the thing, and the Court has ſifted into all the 
circumſtances of the caſe to find out the real intention. In 

Brum v. Bruin the portions were not wanted, and therefore 

ſunk into the inheritance, becauſe the Court would not ſuffer 

them to be raiſed for a different purpoſe than that for which 


they were given. 


King v. Withers is a very ſtrong caſe, and Lord TaLBor did 
not govern himſelf by there being two contingencies, but went 
ou more ſolid grounds, that is, the intention, 


Lixtier v. Ginden bas been mentioned on both ſides, but I 
think not applicable to either. There are two particularities | 
in that caſe: 1ſt, It is given to the daughter, her executors i 
and adminiſtrators, 2dly, The teſtator has expreſsly directed 


that the 1000/7. given to the other daughter ſhould go to the 1 
lurvivor, and.not fink into the inheritance. | 
F 
Hl:dsfin v. Rawwdon, cited and much relied on for plaintiffs. / 
There were two grounds, J. II. lived a month after the mo- | 
ther, but did not live till the time, which was *© twelve | 
* months,” and therefore not due till the laſt period. 
2d, There was no right of entry at law. i| 


[Tall v. Terry, cited for defendants. Great weight in that | 
caſe was laid on the penning of the will. There was no ex- 
preſs gift, but only a direction to pay at twenty-one. Even a | 
perſonal legacy, in ſuch caſe, would not be vetted till twenty- 
one; though, had it been given expreſsly, it would have veſted 


before, and twenty-one would have been only the time of 
payment, 
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Bradley v. Powell, before Lord TALBOT. I ſhould not 
have been of the ſame opinion, It was a very hard de. 
termination, 


From hence I infer the uncertainty of laying down general 
rules. It is probable the teftator in this caſe thought the 
amount of the legacies was little more than a moiety of the 


value of the eſtate. 


The objection in Hall v. Terry, as to its being only a diree- 
tion to pay and not a gift, does not hold here. 


2d Queſtion. There is a remedy at law for theſe legacies, 
according to Nelloc v. Hammond, Cro. El. 204. and cited in 
Baraſton's caſe, 3 Co. 20. b. A copyholder in fee of lands in 
borough-engliſh deviſes to his eldeſt ſon, paying his daughter 
and other ſons 20/. each, within two years after his death, 
and ſurrenders to the uſe of his will. The eldeſt ſon enters, 
and does not pay the money : and held, it was not a condition, 
but a limitation, of which the youngeſt ſon, as heir at law in 
borough engliſh might take advantage; that is, a limitation 
unto the eldeſt, until he make default in payment. 


Objection. There are ſeveral legatees in this caſe, and it 
is impoſſible to aſcertain their ſhares, nor can they join in 
ejectment. 


But Well;ck v. Hammmnd is an anſwer to that objection. 
There were ſeveral legatees in that caſe. So in the preſent 
caſe it is a conditional limitation to MI. B. until default of 
payment of the legacies, and then her eſtate determines ; one 
moiety of which will then be in her as heir at law, and the 


orher in the ſon of the other ſiſter (who is dead), as coheir, 


and for which he might maintain an ejectment. 


Decree legacy to be raiſed with intereſt from the end of one 
year after the death of the widow, 
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ForRESTER againſt Lord LRIOH. 
Ad. Be Greer; Meh « ins ihe if, Cee GEE 
AC . | 
(OHARLED LEIGH' being ſciſed of a real and perſonal 
eſtate, and being indebted by mortgages contracted by 
himſelf, and in other mortgages contracted by the former 
owner, on part of his real eſtate, from whom he purchaſed, 
and alſo. in imple contract debts, by will of goth July 1748, 
after giving ſeveral ſpecific legacies to Lady Barbara his wife, 
and ſeveral legacies to plaintiff, the will went on, touching 
and concerning all his real eſtate, both freehold and copybold, in 
the county of Bedford, and all other his real eſtates in the counties 
F Bucks, Hertford, Warwick, and Cheſter, cr elſewhere in 
England, wheresf he cr any in truſt for him were ſeiſed, in 
prſſefſien, reverſion, or remainder, except the ſeveral church and 
college leaſes therein aficr mentioned, he gave the ſame to his wife 
tor life, remainder to Thomas Lord Leigh for life, remainder to 
truſtees, &c. remainder to ſecond, third, fourth, &c. ſons of 
Th:mas Lord Leigh, other than the eldeſt ſon; remainder to 
teſtator's right heirs. 


Thomas Lord Leigh is dead, leaving defendant Lord Lei 
his only ſon. 


Bill by plaintiffs, to be paid their legacies ; and in caſe any 
of the perſonal eſtate ſhould be exhauſted in payment of debts 
by ſpecialty, that plaintiffs may ſtand in the place of ſuch 
creditors, and be paid out of the real eſtate. 


Four Queſtions were made by Mr. Solicitor-General : 


1ſt, Whether plaintiffs, as legatees, have right to ſtand in the 
Place of creditors ? 


2d, Whether the perſonal eſtate of Charles Leigh is liable to 


thoſe mortgages which were contracted on the eſtate by the 
tormer owner ? | 


I 3d, It 
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3d, It appeared teſtator had given a bond for 20000. to 
Lord Scarborsugb, in truſt for Lady Barbara: Whether the 
bequeſts in the will ſhould be a fatisfaQtion for that bond-debt! 
or if not, whether the plaintiffs ſhould fland in her place as to 
that bond-debt, and be paid fo much out of the real eſtate ? 


4th, Whether a houſe held by leaſe for years from Sir 
Robert Greſveror be conſidered as ſpecifically deviſed ? 


But the third point of ſatisfaction being given up, the Lord 
CHANCELLOR, after argument at the bar, delivered his 
opinion: 


There are ſeveral queſtions: 


iſt, Whether plaintiffs are intitled to marſhal the aſſets, and 
to ſtand in the place of the ſpecialty creditors generally ? 


2d, If the houſe in Bg e ent is to be taken as part of the 
real eſtates, that is, chattels real? 


1ſt, Shall conſider the queſtion as contended ; that is, to 
ſtand in the place of bond creditors, not accompanicd wih 
mortgages, where there is a deviſe of land. 


2d, Shall conſider it where there are mortgages. 


To the 1ſt, No authorities go ſo far. They are otherwiſe, 
The heir at law always had a right, either in caſe of mort- 
gage or not, to have the inheritance exonerated from debts by 
the perſonal eftate. This queſtion could never ariſe with 
reipect to a deviiee before the ſtatute againſt fraudulent Ce- 


viſes; for the deſcent was broke, and the deviſee did not want 
ſuch aid. 


Quere. If fince that ſtatute, in caſe of deviſe of lands, and 
ſuſhcient perſonal eſtate to pay all the debts, and is exhauſted 
by them; Whether pecuniary legatees have a right to ſtand in 
the place of ſpecialty creditors, and have ſatisfaction out ot 
the realty deviſed ? 


U Ford 
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Clifford v. Burt is a determination to the contrary, The 1753. 
ſtatute makes ſuch deviſes fraudulent againſt creditors only, pie 


| inſt legatees. againſt 
* againſt 8 LordLeiGH. 


The reaſoning of Lord TALBOT in Luthins v. Leigh is 
ſuch. Forreſter's Reports 53, He diſtinguiſhes between a 
mortgage and a bond debt, in reſpect of pecuniary legatees 
ſtanding in the place of ſuch ſpecialty creditors. 


Herne v. Merrick was determined differently; and though N 
the Maſter of the Rolls' decree was not reverſed, yet in 
Cliford v. Burt, Lord HARCOURT determined contrary to it; 


and there is no difference between the caſes from any parti- " 
cularities in either. CV Ford v. Burt was allowed in Lutkins } 
. Leigh, | | 


So it is in caſe of a ſpecific legacy. There is no reaſon 
that pecuniary legatee ſhould break in upon the deviſee. The 
juſtice would be for all to abate in proportion, but no ſuch 
decree was ever made. It might be, that the value of the 
whole deviſe might be taken to fatisfy pecuniary legacies, l 


Objection, That the deviſe here is not ſpecific. But of opi- 
nion, every deviſe of land is ſpecific. Every legacy of a 9 
perſonal eſtate is not, becauſe perſonal fluctuates and varies. | 
Land does not, for no more paſſes by a will than the teſtator | 
had at the time of making his will. Formerly a deviſce could 
not have aid of the perſonal ; but afterwards, as in Corniſb v. 
Mew, in Ch. Ca. 271. and Pockley v. Pockley, I Vern. 36. it 
was held, a particular deviſce of land ſhould have aid of the 
perſonal eſtate. 


24 Queſtion. As to the mortgages. They are of two ſorts : Two perſons [ 


iſt, Thoſe which were contracted by the teſtator himſelf. eee 5 


20, Thoſe contracted by the former owner of the eſtates, Morena , | 
; made by the 
The covenant for payment of thoſe mortgages entered into by former own- 


a F i ers, take upon 
the former owner will not bind the perſonal eſtate of Charles them at. 


Leg. They were entered into diver/s intuito. The two pur- tent mort- 


gage, andco— 
1 . . . 0 . 2 5 
cualers did it to indemnify each other. The debt is appor- 2 3 | 
each other [; 

for payment of them. They do not by that means make their ring chang liaghle. 5 1s 

A 2 . J. 66 A4. #* 2s 

Ty tioned Z . 454: 2. Fw. 


C ar Cry l0l1581 6840 


FORRESTER 


againſt 
Lord LEiGH., 


Evelyn v. 
Evelyn, 
2 Wms. 659. 


Vide Parſons 
v. Freeman, 
25th Oct. 
1751. 


Diſtinction 
where one 
purchaſes the 
equity of re- 
demption, 
with cove- 
nant to pay 
of the mort- 
gage; and 
where one 
contracts for 
the whole 
eſtate at a 
certain ſum, 
and cove- 
nants to pay 
part of it to 
mortgagee, 
and the reſt 
to the ſeller. 


Deniſthorpe 
v. Porter, 
th July 
1702. 


Lade further 
directions, 


16:h Dec. 
1755 


* 
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tioned on each part, and Leigh covenants to pay his propor- 
tion, or to indemnify the purchaſer of the other part of the 
eſtate. Where an eſtate deſcends ſubject to a mortgage, if 
nobody will take aſſignment of the mortgage without the heir 


at law covenanting to pay, ſuch covenant only ſubjects his 
perſonal eſtate collaterally. 


Of opinion, plaintiffs have a right to ſtand in the place of the 
mortgagecs, to have ſatisfaction out of the real eſtate for what 
they ſhall exhauſt of the perſonal. 


There is a difercnce as to the bond debt. A mere ſpecialty 
debt is no lien on land in the hands of the obligor, his heir or 
deviſee. A mortgage is a lien, and an eſtate in the land. By 
deviſe of land mortgaged, nothing paſſes in point of law, bu: 
the equity of redemption, if it is a mortgage in fee; if for 
years, the reverſion and equity of redemption paſſes. 


Before the ſtatute of fraudulent deviſes, the deviſce of 
mortgaged land could not take, in prejudice of ſimple contract 
creditors. He muſt have come here for benefit of his devity, 
and then the Court would have made terms for the ſimple con- 
tract creditors ; that is, that they ſhould ſand in the place of 
the ſpecialty creditors. The determination in C/z/tn v. Bust 
is right, and founded on its not being a mortgage, Here 1s a 
deviſe to Lady Dab. for life; reverſion to the heir at law. Ie 
plaintiffs may ſtand in the place of the bond creditors again 
the heir at law; and then the queſtion will be, Whether Lady 
Dab. ſhall be contributory? Will reſerve that conſideration 
till it is ſeen whether there will be ſuflicient to pay withou: it. 


2d Queſtion. As to the houſe. The teſtator intended 2 
ſpecific deviſe only of the renewable leaſes, and that the hou 
ſhould pals by the reſiduary bequeſt of the perſonal ellate. | 
he had intended it ſpecihe, yet the words are not ſullictent. 


Fo 
— 
4 
4 


DECREE, Ec. 


N. B. Mer. Solicitor General ſaid, the Rolls had been 
ſearched, and it did not appear the decree in Hu v. A 
was reverſed by Lord Bazcoukr, as ſaid in £7. Ca. Aur. 


Dowskr 


12 
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Dowszr againſt Sweet. 


[HELD HEYDON, by will of 7th February 1748, re- 

citing he was intitled to 6oo/. due on mortgage, gave 
1c0/, of it to John and Benedict, ſons of John Sweet ; alſo 
1007. of it to the ſon and daughter of William Wicker ; 
and the reſidue of the mortgage money to El:2abeth Parte : 
and gave the reſidue of his general perſonal eſtate to Heydor 
and another. 


John Sweet had two ſons only, James and Benedict. 
William TVicter had four ſons and one daughter, 


On bill by executors for dircflions as to payment of the 
legacies : 


iſt Queſtion, Whether James Sweet ſhould take under the 
deſcription of n And held clearly, that he ſhould, if it 
ſtood on the will and the other fact only; but it was proved 
the teſtator uſed to call him Facky. 


2d Queſtion. Whether the legacy to the ſon and daughter 
of William Wicker ſhould go to the eldeſt fon and daughter, or 
to all the ſons and daughter? And held clearly, none of the 
ſons could take, for uncertainty in the deſcription, but the 
whole ſhould go to the daughter. It is a joint deviſe; and in 
ſuch caſe, by whatever cauſe it happens one of the jointe- 
nanis cannot take, the other ſhall have the whole. 


za Queſtion. Whether the coſts of the ſuit ſhould be paid 
out of the reſidue of the mortgage money, or out of the 
general reſidue of the perſonal? And held clearly, the general 
iefidue ſhould pay them; for the bequeſt of the reſidue of the 
mortgage money is as much a ſpecific bequeſt as any other. 
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KNIGHT 


175 


In Chancery, 
3d July 17535 
before Lord 
Hardwicke. 


Legacy to 
John and Be- 
nedid, ſons 
of J. S. J. S. 
had two ſons, 
James and 
B. but no 
ſon of the 
name of 
John. Held, 
james ſhould 


take. . 37g. 


Legacy to 
the ſon and 
daughter of 
W. W. He 
had four ſons. 
Held, none 
of the ſons 
could take, 
but the 
daughter 
took the 
whole. 

LY. Sleech v. 


Pall. 
LV, Hum- 
phreys v. 
Lay lor. 
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KNICHT againſt MostLy. 


ILL by Patron againſt Rector, to ſtay waſte in digging 
ſtones, &c. on the glebe, other than what is neceſſary for 
repairing and improving the rectory; and for an account of what 
Ss had been dug and fold to be paid to plaintiff, or ſuch perſon as is 


livieg may intitled thereto, Demurrer as to the account, and alſo as to 
av ” 


junction a- ſtaying the digging of ſtones other than, &c.; and by way of 


ainſt the in- 
Sumbent to aànſwer ſet out, that the quarrics were opened before. 
Nay waſte. 


Lord CHANCELLOR, 


So may te The Parſon has a fee ſimple qualified and under reſtrictions, 


Attorney- . . b 
General in right of the church; but he cannot do every thing that a 
againſt a private owner of an inheritance can. He cannot commit 


1 Biſhop. ZA, 
2 17 > ns they waſte, nor open mines, but may work thoſe already oper.cd, 


cannot pray Even a Biſhop cannot. Talhat, Biſhop of Durham, applied to 
an account 


of the profits Parliament to enable him to open mines, but rejected. X Parſons 
for their own 


benefit as may fell timber or dig ſtone to repair; and they have been 
2 — 4 indulged in ſelling ſuch timber or ſtone, where the money has 
X e 2 e been applied in repairs. Injunction has been granted even 
N mer Fo, Al. againt Biſhops to reſtrain from felling large quantities cf 
Ls hf hs Iirhi ta, timber, at the inſtance of the Attorney-General, on the behalf 
AG ar ls er, of the Crown, the patron of biſhopricks. 
bebe 117 
If the demurrer had only gone to the account, it had been 
good, for the patron cannot have any profit from the living; 
but it is too general as to ſlaying the digging of ſtone, &e, 
And though the anſwer ſets out, that the quarry was open 
belore, yet the demurrer cannot have aid from the anſwer. 
But it is bad as to that part; and being ſo, it muſt be over- 
ruled as to the whole; for a demurrer cannot be good in part 


and bad in part, as a plea may. 


RoBrRTs0N 
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Rog RT SON againſt WILEkIE. 


0 motion to diſcharge writ of Ne exeat regno, Lord 
HAaRDWICKE, Chazicelisr, ſaid, It is a reaſon that gene- 
rally prevails with me not to grant ſuch writ, where one of 
the parties correſponding or dealing lives out of the kingdom, 
and the tranſactions were on the faith of having juſtice in the 
places where the parties reſpectively reſide. And fo it has been 
held, where one lived in Eng/and, and the other in one of the 
plantations or ſettlements belonging to England, which are go- 
verned by the ſame laws, except ſome few peculiar to the place. 
But in Gibraltar and Mznorca the laws are not the ſame as 
here. In the former, the juriſdiction is not adapted to the 
determining property and accounts between merchants. In 
Marca, the Spaniſh method of juſtice prevails; and there- 
fore the reaſon does not hold where one of the parties reſides 
in one of theſe places. But I do not rely on that ſo much, as 
that there was no faith between the partics here, and having 
juſtice where they reſide; for two of them lived at firſt at 
Gibraltar, afterwards one of them removed to Minorca. 


Ordered, That upon the defendant giving ſecurity of 
c. by recognizance, with two ſureties, conditioned to 
abide and perform ſuch decree and orders as the Court ſhall 
make in this cauſe, the writ of Ne exeat regns be diſcharged. 


ToLLETT againſt 'TOLLETT. 


GORE TOLLETT, by will of gth June 1718, after 
giving ſeveral legacies, deviſes his capital meſſuages and 
lands to truſtees, in truſt after his death to convey ſuch part 
as he ſhould appropriate to his younger ſon, Cook Tollett ; and 
in default of appointment, ſuch part as would be moſt conve- 
nient, not exceeding 87 J. a-year: and to convey all the reſt 
of his eſtate to the uſe of George Tollett, his eldeſt ſon, for 
Z 2 life, 


177 


13th July 
1733. 


Court will 
not grant 
Ne exeat reg- 
no, Where the 
perſon lives 
out of the 
kingdom, 
and the tranſ- 
action was on 
the faith of 
having juſ- 
tice where he 
reſided. 


F. Curry v. 
Mackenzie, 
3d Dec. 
1753- 
Pearce v. 
Liſle, 19th 
Oct. 1749- 


Lincoln's 
Inn Hall, 
24th July 
1753+ 


One having 
two ſons, 
George and 
Cook Tol- 
lett, and a 
daughter, de- 
viſes ſeveral 
eſtates to his 


againſt 
Piti. 


two ſons and 
their iſſue, 
with croſs re- 
mainders; 
and declared, 
that if either 
of them 
ſhould die 
without iſſue 
living at his 
death, ſo that 
his eſtate 
ſhould come 
to his bro- 
thers, the ſur- 
viving bro- 
ther Rould 
Fay 20001. 
to his daugh- 
ter, within 
one year after 
his brother's 
death; and 
charged the 
eſtate with it. 
George died, 
leaving two 
ſons ; after- 
wards Cook 
died without 
iſſue. 

Q. Whether 
the 20001. 
ſhould be 
raiſed? Held, 
it ſhould, 


* 1 
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life, with power to limit all ſuch parts of the lands as he 
ſhould think convenient, on any woman he ſhould marry, for 
her jointure; remainder to his firſt and other ſons in tail 
male; remainder to Cook Tollett for life, with like power of 
Jointure, and like remainders over to his firſt, &c. lons ; 
remainder to the teſtator and his heirs for ever. 


Provided, that if the reſt of his perſonal eſtate, excluſive ot 
the ſpecific legacies, ſhoufd not be ſufficient to ſatisfy his 
debts, the deficiency to be made good out of what was deviſed 
to his younger ſon and the plaintiff. 


And the teſtator declared, that in caſe his fon George Tollett 
ſhould die without iſſue of his body living at his death, 
whereby all the eftate intended for him ſhould come to his 
brother Cook Tolleit, then Cat Tollett ſhould pay to plaintiff, 
his daughter, within one year after his brother's death, if 
plaintiff ſhould be then living 2000/, ; and the eſtate ſo coming 


to him on the death'of his brother ſhould be charged with 
payment of it. 


And likewiſe in caſe Co To/lett ſhould happen to die with- 
out iſſue living at his death, whereby the eſtate intended for 
him ſhould go to the eldeſt brother, then George Te/lett ſhould 
pay plaintiff 2000 J. in like manner, and the eſtate ſo coming 
to him to be charged with payment of it. 


George Toilett died, leaving two ſons. Afterwards Ck 
Tiliett died, without iſſue. 


Very, If the 20007. ſhall be raiſed? 


Lord Haxpwickr, Chancellor, after argument: 


The plaintiff's counſel have gone on the Caſe of Conditions, 
as Marks v. Marks, and relied on that caſe; but this is not the 
caſe of a condition, but of a contingency. 


In Marks v. Marks it was a plain condition: © If Nathanzel 
« pay 500 J. within three months, &c. then I give my e/:ate 
« to Nathaniel and his heirs.” The Court in that caſe, which 


= Was 
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was very learnedly argus both at bar and bench, conſidered, 
that when an act is to be e by the anceſtor, and in conſe- 
guence he was to take a fes, in ſuch caſe the heir might per- 
form the condition. — Courts f law have aided the perform- 
ance of conditions by cypres. 


But all Courts muſt take contingencies as they are expreſſed ; 
they cannot extend or conſtrue them cypres : a great difference 
between a condition and a contingency. 


If it had been only, © in caſe he die without iſſue living at 
« his death,“ and no more, the plaintiff's caſe had been much 
ſtronger ; but it goes on, © the eſtate intended for him ſhall 
go to the eldeſt brother.” 


1ſt Queſtion, What eſtate the elder brother would take? 


And as the younger brother might have made a jointure of 
the whole; Suppoſe he had done ſo? 


2d Queſtion. Whether the elder brother would in ſuch caſe 
have been chargeable with the 2000/7. becauſe he could not 
take the eſtate but in remainder after the death of the jointeſs ? 
The teſtator ſeems to have meant, the eſtate ſhould have come 
to the elder brother in poeſſion, in order to be charged with the 
2000/, which in the above event would not have happened, 


Argued for plaintiff, the general intention was, that 2000 /. 
ſhould be paid to plaintiff when both parts of the eſtate were 
united in the ſame branch of the family. But great objection 
to that reaſoning. Suppoſe Cook Tollett had left a fon who had 
ſurvived but an hour; in that caſe the two parts of the eſtate 
had been united, and yet the 2000/7. would not have been to be 
raiſed, This ſhews the intention could not be ſo general, but 
that the raiſing the 2000 J. ſhould be limited in point of time, 


that is, if Coo Tollett died without iſſue, [ving his elder 
brother. 


It was ſaid to be an executory truſt, and compared to marriage 
articles decreed to be performed; but the Court does not take 
the ſame liberty on a will, as on articles. The one is voluntary, 
and the other is on valuable conſideration; as in Bale v. Cole- 

man. 


179 
1753. 


ToLLETT 


againſt 
ToLLEFTT., 


150 


L 


1753. 


ToLLETT 
againſt 
'ToLLETT. 


Lincola's 


Inn Hall, 


Q. Whether 


the Court 


will order the 


counterpart 


of an aſſign- 


ment of a 
bankrupt's 
eſtate to be 
inrolled, on 
an affidavit 
that the ori- 
ginal was 


loſt. 
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man, In Tones v. Miſicambe there was a conſiderable queſtion, 
How far the Court would carry the contingencies in a will fur 
ther than the very words? This caſe deſerves great conſidera. 
tion. Let it ſtand over to the firſt day of rehearings in the 
next term, for counſel to look into precedents, 


Pos r PA. 


Ex parte Rosso. 


PETITION (which came on among the cauſes by order) to 

have the counterpart of an aſſignment of bankrupt's eſtate 
inrolled as the original deed, upon an affidavit that the original 
was loſt, 


Lord HARDWICSCEE, Chancelliy : 


This Court can only inroll the thing that appears; unles 
where the rolls of the proceedings in the Court are deſtroyed or 
loſt, in which caſe the Court will order others to be made; 
but that is becauſe they are the acts of the Court. To inroll 
a counterpart for ſafe cuſtody as an original deed, is going too 
far. Such inrollment would be evidence of itſelf, and would 
deprive the other party from entering into and controverting 
the circumſtances at the trial, which it would be otherwite 
neceſſary to prove, as that there was ſuch a deed, and it was 
loſt. 
deed is found with prey! patet by the counterpart. 
dence which is laid before the Court, would be good evidence of 


the exiſtence and loſs of the deed, at a .trial. 


In Sais. 287. a caſe is cited where in a ſpecial verdict a 
The ev 


Let the petition ſtand over till after a trial is had, an i! 3 
ſeen whether the party can make out his title and prevail wit 
out ſuch inrollment. 


WILSON 
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WirsoN againſt STAFFORD. 


OHN STAFFORD, ſeiſed of a freehold, and having con- 
trated for a copyhold eſtate, which had been ſurrendered 
to him, but to which he was not admitted, by will of 3d Ja- 
nucry 1721 gave all his lands, tenements, and hereditaments, 
in Middleſex, Eſſex, Surry, and elſewhere in the kingdom of 
Great Britain, to his fon and his heirs, ſubject to a clear yearly 
rent-charge of 300. a-year to teſtator's wife, and to 3000 J. to 
be paid to his daughter Ellen, and 2000 J. to his daughter 


Mary. 


12th September 1722, the ſon confirms the annuity to the 
wife, and ſhe releaſes all her right to the frechold and copy- 
hold eſtates. Afterwards the ſcn being admitted to the copyholds 
as heir to his father, mortgages the copyholds to plaintiff by 
ſurrender to ſecure 400/. and intereſt ; and died. 


Bill to have the eſtate ſold to pay the mortgage; and the 
deficiency to be made good out of the ſon's real and perſonal 
aſſets. And held, the mortgagee was entitled to ſatisfaction 
out of the copyhold, preferable to the rent-charge to his wife 
and legacies to the daughters, as having a legal intereſt, and 
they only an equitable one. 


MacaREt againſt ans. 


OHN TALL, by his will 22d September 1749, gave to 
his couſin John Macaree all his freehold, copyhold, and 
leaſehold eſtates in the county of Eſſex; and gave and be- 
queathed all the reſt and reſidue of his eſtates, both freehold 
and leaſehold, to Mary Feurnee, On hearing, it was referred 
to the Maſter to inquire if the teſtator had any other freehold 


and leaſchold eſtate than what was in Eſex. And it was 
3A reported, 
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Lincoln's 
Inn Hall, 
31ſt July 
1753+ 


Legal inte- 
reſt prevails 
againſt a 
pro equita« 
e intereſt, 


At the Rolls, 
6th Aug. 


1753» 


Wheeler v. 
Walroone, 
Aleyn 28. 
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MaAcaREE 


againſt 
TALL. 


One deviſes 
to J. M. all 
his freehold, 
copyhold, 
and leaſehold 
eſtates in Es- 
ſex ; and gave 
the relt of his 
ellates, both 
freehold and 
l-aſehold, to 
M. . He 
had freehold 
and leaſehold 
in Middleſex, 
but no copy- 
hold out of 
F.ſſex. Held, 
J. M took 
the fee in the 
freehold and 
copyhold, 
and the ab- 
ſolute pro- 
perty in the 
leaſehoid 1n 


E ſſex. 


2 Was. 522. 
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reported, that he had a freehold eſtate in Middleſex of 191, 3. 


year: and it appeared from the defendant's anſwer, that he had 
alſo a ſmall leaſchold in M:ddle/ex, 


| Queſtion, If Macaree took a fee in the freehold and copv. 
hold eſtates, and all the leaſehold eſtates in Er? 1 


MasTFR Or TIE ROLLS, after argument: 


In caſe of a will, the intention is firſt to be conſidered, and 


that by two ways: 1ſt, As appearing on the face of the 
will: 2dly, From circumſtances. 


The teſtator has mentioned the different ſpecies of eſtate 
which he had in Efſex, viz. freehold, copyhold, and l-afchold, 
in the deviſe to Macarce; and in the reſiduary clauſe he leaves 
out copyhold, becauſe he had none out of Hex, and uſed the 


words frechold and leaſchold, becauſe he had thoſe forts in 
Middleſex, 


There is no doubt that the word“ tate in a will, with- 
out other words or circumſtances to reſtrain the generality of 


the ſenſe, will carry a fee. Counteſs of Bridzeicater v. Duke 
of Bolton, 1n Salk. 


In Barry v. Eageworth, the words in Upper Cateſvy are as 
ſtrong as the words in the preſent caſe. 


Objection. The words there are, all my lands and -e; 


but that caſe has been adhered to on the intent of the word 
eſtate. 


7 # . . . . 
In Iòelſen v. Beckwith, teſtator introduces his will by declar- 
ing his intention to diſpoſe of all his eſtate; and he requires 
the deviſee to change his name. So that caſe is not quite ap— 


plicable. But Lord TaLBOT conſiders the word eſtate as 
carrying the intereſt in it. 


Tuffnell v. Page is very ſtrong. 


« I give all my ate in Kerby Hall to 4. and held it aße 
*« the fee.” 
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It is doubtful on the firſt clauſe; and I do not give my opi- 
nion on that ſolely, but on the whole caſe and circumſtances, 


In the firſt clauſe the teſtator gives ſuch ſpecies of eſtate as 
he had in Efex; by the reſiduary clauſe he deſcribes ſuch as he 
had out of E/ex : upon that I found myſelf. The quantity of 
eſtate in Middleſex is not material; if there is any, it ſatisfies 
the will. Decree accordingly, That deeds and writings relat- 
ing to the freehold, copyhold, and leaſehold eſtate in Efex, be 
delivered to plaintiff, 


Wallis againſt Pirox. 


ETTERS of adminiſtration, with will annexed, were 
granted to the plaintiff, as attorney and for the uſe of the 
defendant, who was executor of ——, and reſided in 
Jerſcy; which were afterwards revoked, on defendant's coming 
to Eugland and proving the will. Bill and motion by plain- 
tiff, to reſtrain defendant from ſelling out and diſpoſing of the 
money in the funds which bclonged to teſtator, on an appre- 
henſion that plaintiff might be liable to be ſued by creditors 
for not having diſcharged the teſtator's debts with that money 
during his limited adminiſtration. 


Lord HarRDwicKke, Chancellor, ſaid, That creditors cannot 
ſue an adminiſtrator on bonds taken by virtue of ſtat. Car. 2. 
tor ſuch bonds are intended only for the benefit of the lega- 
tces, the next of kin, and perſons intitled to the reſidue. 


But bond given on grant of adminiſtration per dente lite is 


not within that ſtatute, but is diſcretionary, and creditor may 
ſue upon it. 


Order for injunction diſſolved on terms. 


T.KINSs 
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miniſtrators 
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J. Greenſide 
v. Benſon, 


| Irin. 1745, 


1n Chan cery. 


Freeman v. 
Freeman, 


2 Wms. 441. 
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M. owner of 
a ſhip, lets it 
to the Com- 
miſſioners of 
the Navy, 
and appoints 
T. his factor 
and attorney, 
with power to 
receive the 
freight and 
proſits, and 
to compare 
and tranſact 
with the 
Commiſſion- 
ers. T. fet- 
tled the ac- 
count, and 
took a Navy- 
bill for the 
money to M. 
He then ſells 
it, and in- 
dorſes it as 
attorney for 
M. Q. Whe- 
ther M. 
bound? 


CASES IN CHANCERY, @c. 


Exins againſ/ MackLIs II. 


ORD HARDWICKE, Chancellor, having taken time for 
conſideration, delivered his opinion this day, 


I did not order this cauſe to ſtand over from any difficulty 
in it, but from the great conſequence of the queſtion with 
regard to tranſacting money 1n the public funds, 


Bill brought to be relieved againſt a verdict and judgment 
obtained in an action of trover. The caſe at law was as 
follows: 


The defendant reſided in Scotland, and was owner of a ſhip 
which in 1740 he let to the Commiſſioners of the Navy. 744 
was general agent for defendant in London, to whom he exe— 
cutes a letter of attorney, and thereby conſtitutes and appoints 
him factor and attorney, and gives him full power to receive 
all freights and profits due for ſuch ſhip, and to compare ani! 
tranſact with the Commiſſioners of the Navy, &c. 


Tod tranſaQted with the Commiſſioners of the Navy, and 
they on making up the account made out a Navy-bill ter 
2291. 45. 4d. to the defendant, and on the back of the bill 
Jobn Tod's name was written as attorney for defendant. 


Tod pledged it to Honcytcod and Fuller, and afterwards {oid 
it at the market price: it was after that ſold again to plaintiff 
who is an officer in the Rua Exchange Aſſurance Comp any. 
Tod aſſigned it in the common form. This matter reited for 
four years, and in that interval of time ſeveral accounts and 
affairs were tranſacted and paſſed between Tod and the defend- 
ant. Trover was brought by defendant againſt the exe- 
cutor of Jed, and on the trial the evidence was as before 
flated, 12 


The 
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The queſtion was, Whether Tod had power to diſpoſe of 
this Navy-bill? Caſe was made for the judgment of the 
Court of King's Bench; and they, on argument, were of opi- 
nion, the letter of attorney did not give ſufficient authority t 
{ell and diſpoſe of the Navy-bill. 


In the cauſe, as it appears to this Court, there are further 
circumſtances, viz. that John Tod was general factor for de- 
fendant; that there was a general account between them; and 
that ſeveral bills of exchange had been drawn by defendant on 
Tod, and were paid; Evidence has been read, of the opinion of 
perſons in trade, that Tod might fell under ſuch a letter of 
attorney, and that it is not uſual to look further than on the 
back of the bill, and ſee the name. It appears by an account ſet- 
tled, that Tod had given credit to defendant for the balance of 
an account in which the purchaſe-money of this Navy-bill was 


inſerted, and that defendant had ſent word it was ſold without 
his conſent. _ | 


Two Queſtions. 1ſt, Whether plaintiff has ſuch a right at 
law, that this Court will order it to be tried again ? 


2d, If not, Whether he is intitled to relief againſt the ver- 


dict and judgment obtained? 


To iſt, I ſhall not ſend it again to law; and however I 
might have doubted, if I had ſat in the K:ng's Bench, on the 
2rzument in point of law, yet I ſhall not depart from the opi- 
nion of thoſe learned Judges. This leads to the fecond Queſ- 
tion, which is proper for the determination of this Court. 


There are a great many ingredients; ſome preparatory, and 
ume leading. Thoſe which are preparatory and leading, how- 
crer they might prevail at law, yet they might miſlead ; ſuch 
as the ſtrong words in the letter of attorney, n=. he conſti- 
utes Jed to compare and tranſact. Both thole words in the 
Sch laws mean to compound. There is very little difference 
detween compounding with the Commiſſioners for prompt 
bayment, and ſelling at 57. per cent. diſcount in Exchange- 


3B Alley, 
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Alley, which is a market overt for ſtocks, thou gh not alowed 
ſo by law. 


Other ingredient is the evidence of the cuſtom among mer- 
chants to explain the letter of attorney, as in caſe of policy of 
inſurance, which could not be otherwiſe underſtood. 


Perhaps the Judges of the Court of King's Bench thought 
the conſtruction dught to be on the letter of attorney utc! 
without ſuch evidence. In this Court it is otherwiſe. 


In Sab. 233. Ford v. Haplins, Lord Hol faid, the way 
and manner of trade is to be taken notice of; and admitted 
evidence of the ulage among goldſmiths, which was nat at all 
relative to the cuſtom among merchants. There is evidence in 
the preſent cate of merchants, that they would not have 
icrupicd buying under this letter of attorney, nor, as they be- 
lie ve, would any broker. 


Another circumſtance: Jed being general agent and faQor 
for defendant in ſeveral other affairs, ſeveral accounts were 
ſettled, and bills of exchange drawn, and the money atiling 
by fale of this Navy-bill was paid out of the fund to anſwer 
thoſe bills of exchange. Jed appears by thoſe accounts to 
have been conſiderably indebted to defendant at his death, on 
the balance of thoſe accounts; and that ſuch balance was made 
up by the money ariling by ſale of the Navy-bill; and that 
without ſuch money the defendant would have been indebted 
to 70. 


ObjcQion. Sold without authority.. And a letter from the 
defendant to Ted's executor was read for that purpoſe ; by 
which he charges, that Ted had ſold the Navy-bill <c/7bcuf 4:5 
conſent, What reſults from that letter is, that the defendant 
does not impeach the authority to ſell, but complains that it 
was done without his knowledge or conſent, for that he ought 


to judge of the time and circumſtances. 


; JOE: 4 
2dly, The accounts are deciſive; in one of which? d men 


tions the ſale of the Navy- bill, and after charging himſclt = 
the 
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the money due on it, adds the whole diſcount to the balance 
due to himfelf. The defendant does not diſpute the authority 
to fell, but on the contrary in his own account ſets down the 
balance of Tyd's account (in which account the money received 
by ſale of the Navy-bill is included and inſerted), is the firſt 
Item, and gives credit to himſelf for it. That amounts to an 
z ſurmance of the fate. 


Argued, defendant might have brought trover againſt Ted. 
am of opinion he could not; for he has admitted it is an 
lte in the account, and taken credit for it. 


Objection, Ford v. Huus in $2/% But that caſe docs not 
furniſh any authority to the preſent as it ſtands now before 
this Court. 


There is a caſe much more ſimilar, of Turner and another 
v. Crookſhanks, heard at the Rc: oa zoth May 1723; and 
afterwards on appeal to Lord MACccLESFIELD on 12th Dec. 
1723; and afterwards went to the Houſe of Lords. The 
plaintiffs were ſcriveners and merchants, and dealt in ſtocks 
and in ſubſcription receipts. In Jane 1720 defendant gave 
orders to plaintiffs to buy a ſubſcription receipt in third 
ſubſcription in S¹t -S Company; and by way of indemnity 
depoſited with him a firſt ſubſcription receipt of 1000/7. for 
which plaintiffs gave a receipt, viz, Received 1000/7. in the 
firſt ſubſcription, to be accounted for: at the bottom was wrote, 
* 1000 |, receipt, No. 208.” Plaintiffs ſervant put this receipt 
together with others into a drawer. On the ſame day that 


cetenCant depoſited this receipt, the plaintiffs having another 


i 000/. receipt of the firſt ſubſcription, which belonged to one 
Mitcheil, fold it for 5920/1. and taking out the firſt receipt 
they met with, delivered the defendant's receipt inſtead of 
Mitchel's.. They gave credit to 17:7chell for the 5900 l. About 
a year afterwards, when affairs were altered, defendant diſco- 
vered the matter, and brought trover for his receipt againſt 
plaintiffs, and bill by them to be relieved, and for injunQion. 


The equity ſet up, was the uſage not to regard the number, 
but the receipt; and that every receipt of the ſame ſubſcrip- 


9 tion 


et R CC 8 CS 
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1753. tion was of equal value: that they took a receipt out of the 
= drawer at a venture, and they were ready to deliver the Other 
„ , receipt to defendant. On the other fide it was inſiſted, the 
receipt was numbered, and therefore not like money, which has 
no ecarmark. Relief was denied at the Rolls, Lord Mac 
CLESFIELD reverſed that decree, and granted an injunction; 

and his decree was aſhrmed in the Houſe of Lords. That was 


a ſtronger caſe than the preſent, becauſe there was not onc 
circumſtance of affirmance by defendant. 


The credit of the funds depends on the facility of tran. 
acting them; and therefore nice and critical conſtruction is not 
to be put on theſe powers either at law or in equity; but the 
uſage ought to be regarded. Decree relief againſt verdict and 
judgment at law, and the injunction to be perpetual. In that 
caſe of Turner v. CreoxſDanks, though Lord MaccLrsr:irty 
decreed for plaintiff, he gave the defendant his coſts ; but as 
there is the circumſtance of affirmance in the preſent caſe, 
which was not in that, let there be no coſts on either fide. 


In Chancery, Rocrtrs againſt SRU NN. 
Sth Nov. ; 


— 4 


© > is 
OSEPH MASON ſurrendered his copyhoi:!, and deviſed 
Deviſeofreal 2 : p | g 2 
ne e nl his real eſtate to truſtees to ſeil, and pay his en and bis 
tees to lell, 
and payceots . | | 
and . ads and E!izab:{h, No particular debts were ſpecified in dg will; 
generally. a * 
Truſtees ſell, but legacics to the refiduary deviſee and others to a conſider— 


pezzle ; - 1 10 te 
andembez2l2 able amount were given by both of their wills. The truſtees 
part of the : "4 


monry. The fell great part of the eſtates, and embezzle the money, with- 
pure 14ers Fg k : . : : 
nor liable to out diſcharging the debts and legacics. The reit of tie e:taic 
die debts. . — 1 » by . 

is poſſeſſed by one of the reſiduary devilces. 


father's debts and legacies : the reſidue to his two {il s, {foſter 


ue a, e. FH 25 4 G. Ee XI. . 3.1. So. 


Bill by plaintiffs as purchaſers of ſeveral parts to be indem- 
niſied agaipſt the debts and legacies by the eſtate remaining 
unfoid, which was prayed by the bill to be fold for that 
purpoſe, 


— 
GI 


Lord 
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Lord CHANCELLOR: 


Where there is a truſt or deviſe for payment of debts gene- 
rally, a purchaſer 1+ not obliged to ſee to the application of his 
money; as he is, where there is a ſchedule or particularizing of 
the debts. In this caſe, the ſubjecting the eſtate to the payment 
of legacies will not make the purchaſer anſwerable for the diſ- 
polition of the money, becauſe the legacies cannot be paid 
without the debts, and they are not ſpeciſied. 


The above general rule has an exception where there is a 
colluſion between the purchaſer and the truſtee or executor, 


J ſhould have diſmiſſed the plaintiff's bill with coſts, if the 
defendants had made the proper defence; but inſtead of infiſt- 
ing on the above rule, they have in their anſwer inſinuated 
that the plaintiffs are liable, and indirectly threaten to ſue them 
for the legacies due to them, and ſuggeſt colluſion between 
plaintiffs and the truſtees, that the ſales were made when the 
other reſiduary deviſee was an infant, which tends to foment 
diſputes. Therefore decree, plaintiffs ts bold and enjoy againſt 
the defendants, 


GARON againſt 'TRIPPET, 


FREEMAN of London dies, leaving a widow and one only 

child, a daughter. On bill by the daughter againſt the 
mother and executrix. Q. Whether ſhe had been advanced by 
the father, and ſo excluded from the cuſtomary ſhare ; it appear- 
ing by her anſwer to the croſs bill, that her father had given her 
ſeveral ſums of money, in all about 1co moidores: and the 
cuſtom of London was inſiſted on, that if it appears the father 
has advanced his child money, and the exact ſum does not ap- 
pear under his hand, it ſhall be taken as a full advancement. 


Lord CHANCELLOR doubted of the fact of any advancement ; 
for he ſaid, every preſent which a father makes his child ſhall 


not be conſidered as an advancement : but ſuppoſing ſhe was 
30 advanced, 
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London, that 
a child ad- 
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holds only 
Letween chil— 
dren, 
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auvanced, yet the cuſtom only holds amongſt children, no 
between an only child and the widow. And ſo held in the caſe 
of Lord D-lawor : and fo is the purport of the certificate in 
(Jaſe v. Bix, T'q. Ca. Abr 154. There is no caſe where be- 
tween a ſole child and widow the advancement was Lrought 
into hotch por. 


It is true a father may purchaſe off his child's ſhare, bir 
that muſt be by agreement. 


ATTORNEY-GENERAL ægainſt Jonxsox. 


ORD HARD WICKE, C. 

Sir David Williams, by will I;th January 1612, de- 
viſed the whole profits of the tythes in Grwentber, in Brecon, to 
be diſpoſed of for ever to the uſes thereafter ſpecified ; and 
then gave to ſeveral charities and other public uſes ſeveral 
certain ſums to be paid annually, all which ſums taken toge- 
ther made up the value of the tythes at that time. The tythes 
have ſince been greatly increaſed, and now produce annually 
more than ſuflicient to anſwer thoſe particular ſums in the will. 
Query,- Whether the ſurplus ſhall be applied in augmentation 
of thoſe vics, or ſhall go to the heir at law? The caſe cited 
at the bar, of 7betford School, 8 C. 130. is to the purpoſe ; 
but a difference argued, that the eftate in that caſe was given 
to feoffees. In this caſe the heir at law is the truſtee ; and 
teſtator might intend, if any ſurplus, his heir at law ſhould 
have it. But in Th?7ford Schools caſe the ſurplus muſt have 
gone to the feoffees : indeed, at the time that caſe happened, 
Courts of Juſtice had not diſcovered that the feoffees would be 
truſtees for the heir at law of the ſurplus, if there ſhould be 
any. But this caſe is ſtronger than that; for the teſtator de- 
clares the whole profits ſhould be applied: and being the calc 
of tythes, it is much ſtronget fill. becauſe tythes are uncer- 
tain, and might by this time have been of much leſs annual 
value, by charging the arabie into paſture, &c. It is a clear 
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Refer it to the Maſter to, &c. But I do not 1ntend all the 
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- 1 een, —Uä 
nes ſhould be proportionably augmented : ſuch as 10. for au a,,, 


annual ſermon, &c. need no greater allowance, unleſs, as the 
clergy in Wales are in general ill provided for, the augmenta— 
tion to be conſidered as adding to his proviſion. 


EvELYN againſt EVELYN. 


OHN EVELYN, an infant, died inteſtate, leaving a brother 
] and a grandfather, 


Q. Whether the brother is intitled under the ſtatute of Diſ- 
tributions to the whole of his perſonal eſtate, or it ſhall be 


divided equally between the brother and grandfather ? 


Mr. Attorney-General and Breuning, for the plaintiff the 


brother, cited Wallis v. Hodſon, 24th January 1740, that a 


poſthumous child ſhall come in under the ſtatute of Diſtribu— 
tions; and two caſes that had been determined exactly in point 
upon this queſtion, dig. Pool V. Whiſhaw, in Exchequer, gth 
July 1708; determined that a brother and filter is nearer than 
a grandfather and grandmother, becauſe there is but one de- 
gree between brother and brother, and two between grand- 
father and grandſon, by our law. 


Norbury v. Richards, at the Rolls, Mrichaelmas 1749, and 


held, the grandfather was not intitled, the brother taking the 
whole, 


Ey our law, the brother makes title immediately from the 
brother; and cited Blackborough v. Davis, Salk. 38. 1 Hs. 41. 


Solicitor-General and Capper on the other ſide : 


The ſtatute gives the perſonal eſtate to the next of kin. 
Three ways of computing kindred: 1lt, By cauoa law: 24, 
by civil law: 3d, By common law, 


10 By 


RK NET 


GENERAL 
GP ainſi 


Jon xsOR. 


I”. 2 Vern. 
397. 


14th and 
16th Nov. 
1753. 


In caſe of in- 
teſtacy the 
grandfather 
hall not 
ſhare with 
the brother, 


1 W ms. 46. 
2 Wms. 446. 
Juſtin. No— 
vel. 118. dc 
aſcenſicne 
gradus. Vin. 
com: I. 3. 
Hale's Hiſt. 
of the Com- 
mon Law, 


214, 215. 


Cod. I. . 
tit. C. ? 
L. 48. 

1 Ventr. 424. 
Collin good 
V. Pace. 


Attor. 
Gen. v. the Corporat, of Coventry. Cordell v. Noden, Pr. in Ch. 12. At. Gen. v. Sparks, 7%. 7 9. 
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land, and 
therefore no 
authority. 
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By canon law, all collaterals are in equal degree. That waz 
for the ſake of profit in granting diſpenſations for marriape, 
The common law 1s founded on the canon law. Neither of 
thoſe laws are the rules to govern degrees of kindred. But the 
civil law is; and by that you muſt have reſort to the perlon in 
whom the blood meets. 


The ground of the determination in the Exchequer fails: it 
was on a notion that there is but one degree between brother 
and brother. In Page v. Davis, 24th June 1732, held, that 
uncles and nephews are in equal degree; which could not be, 
if there is but one degree between brother and brother. 

Harvey v. W:1tiig, at the Rolls, 5th February 1722, from a 
manuſcript ; and alſo reported in Precedents in Chancery, by the 
name of Milduey v. Pit. Sir JosEFPH JEKYL, according to 
the manuſcript note, ſaid he had conſulted a learned ctv:lan, 
and held, the grandmother and uncle took in equal degree ; 
and alſo faid, that by the lame way of realoning, an inteſtate's 
brother and grandtather are in cqual degree, though tha had 
never been determined. Lord CHANCELLOR alto produccd a 
note which he took of that caſe, which agreed with the manu— 
ſcript cited, 


Lineal deſcendants ſhall be preferred to aſcendants, even to 
the utmoſt degree. Before the ſtatute, the mother as well as 
tlic father was intitled to the whole perſonal eſtate, preferable 
to the brothers. The ſtatute has altered the law with regard 
to te mother only. 


Sir JOSEPH JEKYL, in the caſe of Cooper v. Cf, 
2 Il ms. 737. (wrong printed 667.) in his argument takes no- 
tice, that by the civil law there are two degrees between vro- 
ther and brother, | 


Thomas v. Kileridze, 5th Dec. 1749. Firſt couſin and great 


nephew were held to be in equal degree. Thurt v. Nobinſen, 
Mic haelmas 14 C. 2. 


f the 
oint, 


Lord Harpwickr, Chancellor, took time to conſider 0 
queſtion; and ſaid, as there were two determinations on tne P 
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he would not haſtily overturn them; and ordered copies of the 
decrees in thoſe caſes to be laid before him. 


Lord Chancellor HaRDw1CKE having taken time for his 
opinion, gave 1t this day. 

Queſtion. Whether the perſonal eſtate ſhall go entirely to 
his brother ? or, Whether the detendant, his grandfather, ſhall 
ſhare it, as being in equal degree, according to the civil law? 


This queſtion has been determined twice on ſtat. Car. that 
the grandfather ſhall not ſhare. 


The firſt was Paci v. Whiſhaw, in Exchequer, in 1708, by 
the unanimous opinion of all the four Barons. The other 
was Norbury v. Richards, 20th November 1749, before Fok- 
TEscuE, M. R. I am of opinion, the deciſion in Pool v. 
Whiſhaw was right. I have ſeen a note of that caſe by C. B. 
WaRrDE, and alſo by C. B. Dop, who was of counſel in it. 
The latter is a ſhort, but the cleareſt report of it; and by that 
it appears, Doctor Lane argued it in the ſame manner as this 
caſe has been argued. The Court ſaid there had been no ſuch 
uſage ſince the ſtat. to let the grandfather ſhare with the bro- 
ther; and I have heard of none ſince. 


If it was res integra, there are juſt grounds, both in the law 
of England and the Roman law, to prefer the brother. 


The words of the ſtatute muſt be taken together. The words 
pro ſuo cuiq; jure will let in any advantage of equality or pre- 
ference which a perſon was intitled to by our law before the 
ſtatute. 


But one degree between brother and brother by our law. 
Blackborough v. Davis, 1 Wms. 50. 1 Ventr. 421. 


The old Roman law gave the whole to the brother in prefer- 
ence to the grandfather, unleſs the grandfather on the father's 
tide was let in to ſhare. 
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Cd. l. 6. tit. 48. the mother was not let in at all, Vin, 1, z. 
ei. 3. . 


No where laid down that the Novels were not received in 


the weſtern parts of the world; and Dr. Lane, in his argu- 


ment on that caſe in the Jxcheqrer, ſays, they were received, 
except in particular inſtances, where the cuſtomary law of the 
place broke in upon them. 


By 118 N%. c. 2, 3.: brothers and ſiſters are let in to ſhare 
with the father; and Bot. in 2 vol. c. 13. fit. 17. proves it 
ablurd from that law, that the grandfather ſhould ſhare with 
the brothers and ſiſters of the inteſtate. 


Additional reaſon from Lord Har, that brother and brother 
are but one degree 1n collateral line, 


The general obſervation, in Vin. ratio ſuccedendi, in his 
Com. 555, quarto edition, is very appoſite. He admits a jus 
fotius ; and if in any caſe it prevails, it ought to the brother 
in preference to the grandfather. It is unnatural to carry the 
perſonal eſtate up to the grandfather, who mult be long before 
provided for, and is perhaps going out of life. A contrary de- 


termination would produce inconveniencies, and might tend to 


alter many diſtributions which have been made ſince 1708, arid 
acquiĩeſced under. 


ToLLteTT againſt TollLETT. Ante, p. 177. 


'F HIS cauſe came on to be argued again by directions of 
Lord CHANCELLOR, having been adjourncd to be more 
fully conſidered, and to ſearch for precedents. 


After argument, Lord HaRDwiCKE, Chancellor. 


I had ſome doubt, on the hearing of this cauſe, with regard 
to the queſtion in debate; and therefore delired it might ſtand 
over. | 


The 


CASES IN CHANCERY, @&c. 


The general queſtion is, Whether the contingency (for all 
makes but one contingency) on which the 2000 J. given to the 
daughter is to take place, has happened? 


Depends on two queſtions: 
iſt, What is the true intent of the teſtator in this proviſo ? 


29. If any rule of law ſtands in the way of ſuch intent 
having effect ? 


The queſtion does not ariſe from any legal deviſe or limita- 
tion, but on an executory truſt; and (though I do not lay 
weight on a diſtinction between truſts executed and execu- 
tory, for all truſts are executory to a certain degree) that is 
material. 


Conſider the facts. Teſtator had a conſiderable real and per- 
ſonal eſtate. Two ſons and one daughter. He intended a pro- 


viſion for all three. He gave the bulk of his real eſtate to 


his eldeſt ſon, and takes up the conſideration of the proviſion 
for his younger ſon and daughter together. It is plain he in- 
tended an increaſe of portion to the daughter, on the event 
of the two parts of his real eſtate coming together. It was a 
natural intention, and is ſuch as gave riſe te the queſtion in 
King v. Withers. 


Objection. The contingency has not happened, for the 
cſtate muſt go to George Tollett perſonally by the proviſo : but 
Lam of opinion that part of the proviſo is only deſcriptive of 
the conveyance, and not part of the contingency. 


It is true, the Court may ſupply words to help the inten- 
tion. What is to be done here? Why, after the words, 
* If George Tollett die without iſſue,” the word“ ale“ muſt be 
inſerted when a ſettlement is made according to the will. 


It has been argued, that the words, © whereby the eſtate 


** Thall come to George Tollett,” &c. muſt mean to him per- 
lonally, 
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An inſtance in which it need not: if George Tollett had con- 
veyed away the remainder, it muſt have gone to his alience, 
and not to George Tiuliett perſonally. 


On the other ſide contended : By the words George Tyler, 
was meant, not George 7:ll:tt perſonally, but his line; and 1 
think ſo too. 


The teſtator has uſed the ſame expreſſion in other parts of 
his will, and named only the ſtock, where he intended his 
line. And this is like a caſe in CG. or Lutw, where one gives 
to his ſon in tail, and failing him, which was conſtrued failing 
his line, and not his perſon. 


It was argued to be a perſonal obligation to pay, with a 
charge on the eſtate by way of collateral ſecurity : But I think 
otherwiſe, and that it is only a charge on the eſtate; and in caſe 
ſuch a queſtion was to ariſe between the father and his child- 
ren, the Court would have directed the money to be raiſed, and 
the father to keep down the intereſt only for his life, or, if he 
choſe it, to contribute one third of the money. 


Argued : If Co Tollett had died, leaving a ſon, who had 
ſurvived but a day, this charge would not take piace : And this 
was urged as an argument of the general intention. 


This was the difficulty with me; but I am now quite ſatiſ- 
fied the teſtator meant this as an exception, that the charge 
ſhould not be a continual cloud hanging over the eſtate : And 
it was reaſonable : He meant, in caſe there was a ſon, whether 
he lived a longer or ſhorter time, he ſhould not be intangled 
with that charge, which he could not bar at twenty-one ; but 
it might prevent his marrying, by diſabling him from making 
proper proviſion by a ſettlement. 


He intended the 2000 J. charge ſhould take place, except 
there was a ſon, 


Objection: That the eſtate is not come to the other branch ; 
for part of it is in jointure: And alſo, Cocæ Tollet might have 


charged it with the younger children's portions. 5 
e 
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The jointure is no objection ; for the father gave the power 
of jointuring with his eyes open. If the jointure had extended 
to the whole, yet the eſtate might be ſaid to come to the other 
branch of the family ; the only queſtion could be, as to the 
commencement of the intereſt of the 2000 /. But this 1s not a 
jointure of the whole eſtate. 


As, to portions for younger children, there are none; but if 
there were, the conſequence is, the eſtate would be ſo much 
the more burthened. If a bill had been brought ſoon after the 
death of the teſtator, io have a ſettlement made, the deed muſt 
have been according to this conſtruction, notwithſtanding the 
caſe of Bale v. Coleman, which is not that the very words muſt 
be uſed, but words co:.ivrmable to the intention. Cro. Car. is 
tull as ſtrong a caſe as the preſent. 


DECREE, ©c. 


Caſes cited for the plaintiff, that the Court will ſupply 
words by the ſenſe : 


Leviſom v. Grofuenor. Fonereau v. Fonereau. Spalding v. 
Spalding, Cro. Car. Cilletin v. Hillyer, Jones v. Weſtcombe. 
Tenſend v. Wyndham. v. [Varde, 20 March 1749, on 
Sir 3.9292 Urling's Will. Brecon v. Cutler, in Riym. and by 
the name of Luxferd v. Cheeke, in 3 Lev. 125. Sheffield v. 
Lord Orford, Sclk, J made my wife my 


execrttcr was ſupplied. 


, and the word 


TEUCKFInLD again BULLER. 


BLI. by tenant in common for Partition againſt tenant for 

5 life, and an infant tenant in tail in remainder of the other 
moiety ; and uſual decree for partition, to hold and enjoy in 
ſcveralty, and for mutual conveyances z but day was given to 
the infant till after he came at age, to ſhew cauſe againſt the 
decree. Motion by plaintiff, to reſpite the execution of con- 
reyance till infant came at age. 
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1753. Query, Whether the plaintiff is obliged to convey till the 
ee rpg infant comes at age, becauſe he cannot have a conveyance from 


rr him till chat time. 
Sir Joux STRANGE, Maſter of the Rollt, was of opinion 

the conveyance to the plaintiff of his ſeveralty ought' to he 

made immediately, according to the decree; and took a diſ- 

tinction between this caſe and Lord Brose v. Lord and Lady 

Heriford, 2 Wms. 518. In that cafe, the bill for partition 

was brought by the infant; in the preſent, it is by an adult 

perſon againſt an infant. 


But at the importunity of Counſel, leave was given to move 
it again before Lord CHANCELLOR; and it being afterwards 
moved before him, his Lordſhip declared his opinion, That the 
it conveyance ought to be mutual, not only as to the thing, but 
in point of time; and ſaid, that the caſe of Lord Brozke v. Lord 
and Lady Hertford, though different in ſome circumſtances, 
was a conſiderable authority, and ordered the conveyarce by 
plaintifF to be reſpited. 


In Chancery. Pacer againſt Ger. 
27th Nov. 


and 4th Dec. x > ane, FA nf ors + la AE 5 

1753. jaar, wb, 2. La "Je hen | 
ENANT in tail leaſes, but not according to the ſtatute, 

and dies without iſſue between the days of payment; Ic- 


mainder man receives the whole rent. 


Bill by executors of tenant in tail for an apportionment. . 


Upen the Lord HARD WICK C'ancellor, after argument: 


death of te- ; 7 
nant in tall, This is a new cafe; no precedent has been cited; but am 9 
the rent hall Rs 3 ; : i 

be appor- opinion it is fo ſtrong, I ſhall make it a precedent. 

tioncd. | 


There zre two grounds on which the bill is brought : 


1ſt, That Plaintiffs are intitled either legally or equitably, 


under ſtat. 11 Geo. 2. c. 19. þ. 15. 
"= | 2d, The 
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ad, The tenant has actually paid the whole of the rent to 
defendant, which he was not bound to do in ſtrictneſs: That 
ſuch payment was for the uſe and occupation, during the 
whole time, from the laſt day of payment; and that plaintiff's 
teſtator lived to within a week of the day of payment; fo 
that defendant cannot be intitled to more than a week's rent. 


To 1ſt queſtion, conſider it on the legal conſtruction of the 
ſtatute. | 
2dly, In equity, on the grounds and reaſons of the ſtatute. 


iſt, On legal conſtruction; before ſtatute, the rent to the 
Jeath of the tenant for life was loſt. The law would not ſuf- 
fer his repreſentative to bring an action for the uſe and occu- 
pation 3 much leſs could he if there was a leaſe; and the re- 
mainder man could not, becauſe the rent was not due in his 
time; ſo the rent was loft, and real injuſtice aroſe. 


In the preſent caſe there is a leaſe, but that will not bind the 
remainder man, nor would it bind the iſſue. This caſe is not 
within the words of the ſtatute. 


There are two deſcriptions in the ſtatute. In the preamble it 
is, * One having only an eſtate for life;“ and in the enacting 
part it is, “ chere any tenant for life,” &c, The former is 
more general than the latter. 


I am inclined to think, that tenant in tail oprcs poſſibility of 
iſſue extinct, ought to be conſtrued as tenant for life within 
this ſtatute. Jo many purpoſes he is conſidered as tenant for 
life by the common law: And though Lord Cokx ſays, he 
may commit waſte hecauſe of the eſtate of inheritance that 
was once in him, yet bills of injunction have been entertained 
in this Court to prevent his committing waſte of trees growing 
tor ornament or ſhelter. 


So in caſe of the death of tenant for years, determinable on 
his life, before day of payment, the rent ought to be appor- 
tioned in this Court. But cannot lay what the judges at com- 
mon 
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mon law would do in ſuch caſe; for it is not within the 
words; and they have determined that a leaſe for years, deter- 
minable on three lives, is not a good execution of a power tg 
leaſe for three lives, and would not bind his iſſue within the 


In that caſe I ſhould not have any doubt in this Court. It 
would be playing with words to ſay otherwiſe, than that it is 
within the ſtatute, 


If tenant in tail does not ſuffer a recovery, he has only an 
cſtate for life; no more has a wife tenant in tail ex pu 


tri. 


There is no better rule in this Court than en, u 
legem. Where this Court finds out the law of the laud in any 
inſtances, they will follow and extend it to other caſes that are 
analogous. If they will do fo on the general law, why not on 
the ſtatute law ? 


In caſe of forcible entry, a remedy is given by act of patlia- 
ment, and means of reſtitution ; % at lau, the party, to be 
intitled to ſuch remedy, muſt have the /egal e,. This Court 
will relieve againſt forcible entry, not only where the party 
has the legal eſtate, but alſo where he has but an equitable 
eſtate; and will beſides remove the force, decree quiet enjoy» 
ment, as he had three years before the entry. 


I do not mean to give this as an abſolute opinion, for that 
muſt be againſt the tenant; though I am ftrongly inclined to 
it. Unt in the preſent cale, J found my opinion on the teaanl 
having actuaily paid the rent, and out of conſcience and equity 
waived any ſtrick right he might have. The payment 35 
been for the uſe and occupation during all the half year. De— 
fendant cannot be entitled to more than for one week. It is 
againſt conſcience for him to retain the whole money. Many 
cafes, where a man pays money from equity and conſcience, 
though not bound at law, ſuch money ſhall be divided accord- 
ing to equity. Suppote two traders, partners or correſpond- 
ents, and a man pays money to one of them, though not 

9 obligec 
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obliged but by conſcience, the other trader ſhall have his 1753. | 
proportion of it. A caſe to that purpoſe was before Lord TOI IST [ 


PAGET ff 
Macclesfield, againſt | 
Decree Appointment. | 
il 
Mr. Wilbraham mentioned a caſe in the Exchequer, of Mully | 
v. Icbber, where tithes were apportioned, Vide Talbot v. Sal- ö 
ma. WWilſen v. Harman, 29th July 1755. Money placed in 
the funds, with direction to be laid out in land, and ſettled | 
on A. for life, remainder over. The dividend ſhall not be | 
apportioned. | 
q 
| 
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WHLLIAM TYMPERON, by will zoth November 1723, 
deviſed to Robert Davy, for his natural life, and after 
his death to the minifters of SF. 7% and Sf, Mary in Bever- worry 1 
1 ; : charity ; 
ly, and of Aldborough in Torkſpre, for the time being for ever, rents being 
Wi. 3 : increaſed, 
all his manor in A-4&:rou hb, and all his lands, tenements, and the charity 
— . 5 25 directed to 
hereditaments thercin, and all his lands, tenements, and here- pe increaſed. 
ditaments whatſocver, and all fee farms, furze heaths, moors, 


marſnes, ways, waſtes, eſcheats, reliefs, heriots, profits of 


courts, with a multitude of general words, to the uſes therein- 
after limited and expreſſed; that is to ſay, if his perſonal 
mould fall ſhort in paying his debts, then by ſale, mortgage, 
or leaſing of the premiſes, or any part thereof, to pay and diſ- 
charge the ſame, and to pay two annuitants for life therein 
tamed, and fince dead; to one 2/7. 105. and to the other 
. 55. a year; and to purchaſe a houſe near to St, Mary's 
church in Beverley, for the habitation of fix Poor men or 
nomen; two to be choſen out of the town of Aldvorough, three 
"uo: $f, Mary's, and one out of S“. Jon in Beverley; and to 
my to cach of them 2s. 6 d. a week. 


— 
# 


4 * . * . * — * f 
and he alſo gave to the miniſter of Humldeton, in Yorkſhire, 
"h — 5 8 5 . 5 . ; 
ne time being, tor ever, 4 4. Yar. 


3 F | Nobert 
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Nobert Dat and the annuitants being both dead, bill was 
brought for the eſtabliſhment of the charity. It appeared tha: 
the teſtator's perſonal eſtate amounted to but 60. and at thy 
death of the teſtator his real eſtate was but 50. a-year, but 
that it is ſince let at 63/. clear of taxes. It alſo appeared, tha: 
the truſtees had with the rents paid off the teſtator's debts, 
and (tnter alia) a mortgage upon the eſtate of 400/. and in- 
tereſt; and that there remained in their hands 139/. 10s. 0:4, 
and alſo that they had contraQted for a houſe in Saint Mary's, 
but not paid for it. 


Queſtion, What ſhall become of the ſurplus rents, after 
payment of the 25s. 64. weekly to fix perlons each, and the 
41. a-year to the miniſter of Humbleton? Whether they ſhall 


go to the heir at law, as undiſpoſed of; or be applied in aug- 
mentation of the charity ? | 


After argument at the bar, in which was cited the Attorney- 


General v. Johnſon, 15th November laſt (1753), Sir Jon 


STRANGE, Maſter of the Rolls, who ſat for Lord HARDWICRE, 


Chancellor, gave his opinion: 


The intention of the teſtator was clearly to diſpoſe of the 
whole eſtate to charity. He could not have any idea at that 
time of his eſlate increaſing in value, or intend the ſurplus to 
his heir at law. | 


The perſonal eſtate amounted to but 607. His real eſtate 
was ſubjc& to a mortgage of 400. and made chargeable with 
two annuities for lives, and to the expence of buying 4 
houſe ; and was in the whole at 4s death worth 50 J. a-year: 
He has uſed all the general words he could deviſe to take in all 
forts of right. If his intention is plain, there is no nec of 
very particular words to paſs this deviſe. The eflate has in- 
creaſed in value: that he could not foreſee. Suppoſe it had 
decreaſed : the ſix poor perſons and the miniſter of ZI 
muſt have borne the loſs. It is but juſtice they ſhould have 
beneſit of the increaſe, 


Of opinion, the Court ought to direct the ſurplus in aug- 


mentation of the charity. It may augment the allowance, 1! 
not 
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for repairs of the houſe, and other neceſſary expences, Vide 2 Vern. 
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Gen. v. Mayor, &c. of Coventry. Arnold v. Attor. Gen. 7th Dec. 1753, in Chancery. 
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OBERT HEWER by his will deviſes lands to truſtees for 
a term of years, to raiſe 60007. and afterwards by a 
eter (which was proved as a codicil) to Jun Hewer, his bro- Younger 
ther, and one of the truſtees, directs as follows:“ I have 8 


conſidered as 


a - an eldeſt, but 
given yon and Mr. Hall a power to mortgage for payment of between pa- 


„ 60001,” and I beg that that ſum may be lent to Mr. Hall, xx nag * 
and that you will take ſuch ſecurities from him as he can give, one in loco 

to indemnify you and your children from payment of it; and N 
in caſe of your death without children, 1 deſire it may be ſecured gen 
to the younger children of Mr. Hall. He deviſed by his will 
his real eſtate to John Hewrr for life, remainder to his firſt and 
other ſons in tail, remainder to daughters in tail, and 1n caſe 
of the death of John Hewer without ſuch iſſue, then to plain- 
tiff, by name of Humphrey, ſecond ſon of Hall, in fee. James, 
the eldeſt ſon of Jlall, died in the lifetime of Jen Heuer, by 


which Humphrey became eldeſt fon. 


Q. Whether Humphrey is intitled to part of the Gocol. 
under the deſcription of the younger child of Thomas Hall ? 


Lord Chancellor HARDwIcEk , after argument: 


It is plain the right to the 6000 . is contingent, The codicil 
cirects the Gcoo /. to be lent to Hall, who was to give ſuch 
urity as would indemnify John Hewer and his children. 


The meaning was, that their intereſt in the eſtate ſtould be 
contingent; no part of the money was to be paid in the 
4Hetime of Hewer or his iſſue. 


8 In 


by a ſtranger. 
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In caſe of the death of Heer without iſſue (which mean; 
iſſue at his death), he deſires Gooo J. may be raiſed: for the 
younger children of Hall. Then, and not till then, it become; 
a charge. 


Q. Who are intitled to it? 


Argued for the plaintiff, that he is intitled to a Part, as 
being a younger child at the death of the teſtator. 


On the other ſide two arguments were offered: 


31ſt, That the plaintiff is to be conſidered as an eldeſt fon 


guoad hoc, becauſe the teſtator has given him the inheritance of 


this eſtate. 


2d, The teſtator meant ſuch as ſhould be younger children 
at the time the contingency happened. 


The 1ſt goes too far. There 1s no caſe where the Court 
has conſidered a younger child as an eldeſt, but between parent 


and children, or thoſe who ſtand 2 lc parents, This is the 
caſe of a ſtranger. 


2d Reaſon holds. Am of opinion, the 6000 J. did not veſt 
till the death of Jahn Zewer, and then in ſuch perſons as were 
at that time younger children of Hall; conſequently plainuit 
is not intitled. 


LETHEULLIER again, TRACEY. 
J. MRP 7/4 

IR Wim Dodwell, by his will 22d Ari 15 51, deviſed al 
his manors, meſſuages, lands, &c to his daughter ay 
Dadꝛoell (now wife of defendant Tracey) for lite, . 10 
truſtees to preſerve, &c. remainder to her firſt fon in tail m7”, 
remainder to every other ſon in tail general; and gave all his 
perſonal eſtate 19 ruſtegs, to be laid out in land; and ſenled 
upon his daughter and her iſſue, in ſuch manner as he had de- 


viſed, his manors, &c.; and in caſe his ſaid daughter ou! 'd 
x die 


CASES IN CHANCERY, Ge. 


die without iſſue of her body living at her deceaſe, then he 
deviſed unto truſtees his manors, meſſuages, lands, &c. and alſo 


all his perſonal eſtate, to be laid out as aforeſaid, upon truſt to 
receive the rents and profits thereof annually, as well of the 
lands ſo to be purchaſed, as all other the premiſes ſo as afore— 
ſaid deviſed to them, and lay out the ſame in the purchaſe of 
lands of inheritance in the county of G/-uceſter, or ſome adja- 
cent county, and alſo the rents thereof, until his coufin, Sir 
Henry Nelthorpe, ſhould attain his age of 21 years. And 
then the will goes on in theie words: Item, I give and deviſe 
all my manors, &c. to my faid couſin, Sir Henry Nelthorpe, 
after he ſhall have attained 21 years (taking the name of Dod- 
well }, for life, without impeachment of waſte, with remainder 
to his firſt, &c. ſons in tail male, remainder to his daughters 
in tail. And in default of ſuch iſſue, or in caſe the ſaid Sir 
Henry Nelthorpe ſhall happen to die before he attain his ſaid 
age of 21 years, and without iſſue, then to Smart Letheullicr 
(taking the name of Doawe!l) for life, with remainders to his 
ſons in tail male, with remainder to Charles Letheullier for life 
(taking the name of Dodwell), with remainder to his ſons in 
tail male; and for default of ſuch iſſue And then there 
is a large blank left, without further diſpoſition. 


The teſtator's daughter married defendant Tracey, and has 
iſſue a ſon, who is defendant in this cauſe. 


Sir Henry Ne/thorpe is dead without iſſue, and the truſtees 
having purchaſed ſeveral eſtates by Decree, their accounts were 
to be paſled before a Maſter, and a conveyance was to be made 
of the purchaſed eſtates to the uſes of the will ; which being 
prepared, were laid before Maſter 
of; and on exceptions to his report ſo approving the draft of 
Conveyance : 


Queſtion. In what manner the limitations to the Zetheul- 
lers were to be penncd ? 


For the plaintiff it was inſiſted, that they were veſted re- 
meanders, to take place after failure of iſſue of teſtator's daugh- 
ter; and that the words in default of iſſue living at ber death 
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were to be conſtrued according to the intention of the teſtator: 
that the words /zving at her death were for that purpoſe either 
to be rejected, or confined to the next limitation to the truſtees 
during the minority of Sir Henry Nelthorpe, and not to run 
over all the ſubſequent limitations. 


On the other fide it was contended, the ſubſequent limita- 
tions are contingent, and that thoſe words muſt have their 
proper meaning, and affect all the ſubſequent limitations. 


Lord HaRDwicke, Chancellor : 


In conſtruction of wills the intention governs ; in this caſe I 
am to find that out, as ariſing on the will itſelf ; and particular 


words are to have ſuch conſtruction as they will bear agreeable 
to that intention, 


Teſtator intended to entail his eſtate to ſeveral perſons who 
are to take his name; nothing ſhews his intention ſtronger than 
the clauſes of obligation to take his name. 


The clauſe in queſtion comes under two diviſions :: 
1ſt, As to his real eſtate deviſed. 
2d, As to the money to be laid out. 


To 1ſt, All the limitations of his real eſtate deviſed are legal 


limitations, except the chattel intereſt in the truſtees during the 
minority of Sir Henry Nelthorpe. 


As to ad, A truſt is created to the ſame uſes as the legal 
eſtate, 


(). To what limitations the legal eſtate is deviſed ? 


1{t Queſtion. Whether the limitation to Sir Henry NelthorP 
is contingent on the daughter dying without iſſue living at het 
death ? or, Whether it is a veſted remainder ? 


2d Queſtion, Suppoſe the limitation to Sir Henry Netth:rp? 


is contingent, whether the remainder to Letheullier is fo ? 


He 
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He then ſtates the limitation, and obſerves, the limitation to 
his daughter's firſt ſon in tail male was by miſtake ; for the 
other ſons all take an eſtate in tail general. 


The remainder to the truſtees during the minority of 
Sir Henry Nelthorpe is a determinable fee. Then comes a ſub- 
ſtantive clauſe, viz. Jem, I give to Sir Henry Nelthorpe at 21. 


Q. Whether the contingency ariſing from the words © in 
« caſe my daughter ſhall die without iſſue living at her death,” 
ſhall run over all the ſubſequent remainders? Of opinion, 
they ſhall not. 


I agree, if the legal eſtate had been given to the daughter 
and her iſſue, and then, after theſe words, the whole had been 
given to truſtees, and all the ſubſequent limitations had been 
only declarations of that truſt, in ſuch caſe theſe words would 
have extended to the whole. That is not the preſent cale. 


I am of opinion, teſtator intended to confine the contingency 
to the truſtees, He thought his daughter might die under age 
and without iſſue in the minority of Sir Henry Nelthorpe ; and 
in ſuch caſe he gave the eſtate to truſtees, to be accumulated, 
till Sir Henry Nelthorpe attained 21. 


Q. If the ſubſequent limitations to Letleullier are contin— 
gent? Am of opinion, they are not. The limitation to Sir 
Henry Neltborpe is a veſted remainder, It would have been ſo 
if the teſtator had lived till Sir Henry Nelthorpe attained 21; 
in which caſe there would have been no necd of the limitation 
to the truſtees, but the limitation to Sir Henry aan By an 
have veſted on teſtator's death. 


Then the ſubſequent limitation is zz default of ſuch iſſue, or 
if Sir Henry Nelthorpe die under 21, and without flue. 


Theſe words, in default of ſuch iſſue, relate in default of 
iſſue of all the perſons to whom the eſtate is before limited. 


No fireſs can be laid on the latter words, which are only to 
expreſs 
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expreſs his intent in the particular event, and do not weak 
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This conſtruQion is agreeable to the ruics of law, and to th- 
caſes cited, which go further than the preſent, and are ſtrone 
| 

authorities to ſhevr, that general words ſhall be confined to par- 


ticular limitations, according to the intention. 


Napper v. Sau- 


ders, Ilutt. 118. which was conſtruction on a feoffment; an! 


Luxfurd v. Cheeke, 3 Lev. 125. Raym. 427. 


The caſes cited on the other ſide were, Fellaſis v. Uthiaito, 


11th February 1737. Sheffield v. Earl of Orrery. 


But they are 
both ſo particular, they cannot be precedents in other caſes. 


This was clearly the intention of the teſtator ; and there is 
greater reaſon for this conſtruction in the preſent caſe than was 


in Napper v. Sanders, and Luxford v. Cleeke, 


Let the conveyance be made to the daughter, remainder to 


her ſons and daughters, as in the will, and then in default of 
ſuch iſſue, to Smart Letheullizrr, with remainders over, as in the 
will, leaving out the intermediate remainders to the truſtces 


during the minority, and to Sir [F-n'y Neltborpe, 


In conſequence of the above determination, a queſtion was 
made by defendant's counſel, Whether thote words 7» default if 
ſuch 1ſſie of Mary Tracer, teſtator's daughter, would not give 
her an eſtate tail? becauic the limitation to her firſt ſon being 


in tail male, in caſe ſuch ſon thould die leaving only a daugh- 


ter, that daughter could not take, but the eſtate would go over 


to Letheullier, unleſs Mary Trocey took an eſtate tail: and 
Langliy v. Baldwin was cited as an authority. This point was 
ordered to be ſpoke to the next Monday, Afterwards put oft 


to Monday 14th January 17 54. 


I f 


JoRDAN 
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JorDan againſt Horx Hau. 
O* exceptions to anſwer. 


Barret Bowen, by will 27th Ofober 1727, deviſes his land 
to his wife during her widowhood ; and if it ſhall happen my 
wife ſhall marry again, then my daughter Mary ſhall enter, 
provided, if my wife marry and ſurvive my daughter, the 
eſtate ſhall return to her. 


Lord HARDWICKE, Chancellor, took a diſtinction: When 
an eſtate is given during widowhood, with remainder over ; in 
that caſe, ſhe takes an eſtate for life, determinable on her mar- 
rying ; and the remainder over takes effect on determination of 
her eſtate either by death or marriage. In the preſent caſe, 


marrying again Within a limited time, that 1s, in the lifetime 
of his daughter, and is by way of forfeiture, 


ANONYMOUS. 


N motion for an injunction to ſtay leſſee from working a 
coal-pit irregularly, and, as was ſaid, detrimentally to 
plaintiff, the leſſor. 


Lord HARDwickx ſaid, the Court grants injunction to ſtay 
working of a colliery with great reluQtance, from the great in- 
convenience it occaſions ; and never will do it, but where there 


is a breach of an expreſs covenant, or an uncontroverted miſ- 


oY . . * . 
realons, and therefore injunction was refuſed. 


3 H Lord 


| ck. The preſent caſe did not come within either of thoſe 


In Chancery, 
14th Dec. 


1753. 
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Lord FxuIcON BERG againſt Peiroi, 


WO iſſues directed out of Chancery, relative to the riply 

of towing veſſels on the river Tees. Both found for 
plaintiff at law, and the Judge certified he was ſatisfied with 
the verdict on the firſt iſſue; but as to the ſecond, though there 
was evidence for the plaintiff, yet he thought the weight of 
evidence was for the defendant. 


Lord HarDwicke, Chancellor, directed the ſecond iſſue ty 
be tried again; and ſaid, this Court, in that reſpect, will go 


further than Courts of Law can; for if a verdict is not againſt 
evidence, as this was not, Court of Law cannot grant a new 


trial; but Court of Equity will, in order to have juſtice done: 
for the verdi& muſt be ſuch as will ſatisfy the conſcience of 
this Court. 


GRIMMETT againſl GRIMMETT. 


ILLLAM GRIMMETT, by will 13th March 1749, deviſes 

to his brother James Grimmett the ſum of 201. a-year 
during his life, to he paid him half-yearly out of the intereſt 
money in the public funds, or mortgages, or any his real or 
perſonal eſtates of which he ſhould ſtand inveſted ; and gives 


the reſt and reſidue of his real and perſonal eſtates to his wife 


for life, and to diſpoſe of at her death; and then directs the 


remainder of his eſtate after his wife's death to be divided into 
twenty-four parts, nineteen of which he diſpoſes of: and by 
codicil dated the next day, he direQts the remaining 5-24! 


aſter the death of his wife, and payment of his debts and lega- 


cies, and alſo 20/. a-year after the death of his brother, to de 


applied in clothing and educating twenty poor boys, ſons of 
pariſhioners of Brig thelmſtone in Suſſex, in the principles of 


the Proteſtant religion, agreeably to the preſent national and 
eſtabliſhed 


Sz 
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fabliſhed church of Erg/and, and in reading, writing, arith- 
metic, merchants accounts, and navigation; none to be admit- 
ted after eight, or continued after fifteen. And his will and 
pleaſure 18 expreſſed to be, that the 5-24ths of his eſtate, after 
his debts and legacies paid, together with the 20 J. a-year after 
the death of his brother, or which ſhould be deemed as an 
equivalent to the 20/. a-year (570/. to be inveſted in ſome of 
the public funds where there is a parliamentary ſecurity), 
to ſtand in the name of truſtees, until the whole can be laid out 
in the purchaſe of lands to the ſatisfaFien of the governors and 
truſtees (whom he appointed), which lands are directed to be 
purchaſed in the names of the truſtees to the ules aforeſaid ; 
that is, the intereſt, profits and rents of the 5-24ths of his 
eſtate, together with the intereſt, pr 2fits and rents of the ſaid 
5701. after the death of his mother, or the lands which ſhould 
be purchaſed therewith, ſhould be applied annually for ever 
in clothing and educating twenty poor boys as aforeſaid. 


The teſtator left no real eſtate. 


Two Queſtions. iſt, Whether the deviſe to the charity is 
within the ſtatute of mortmain, and void ? 


2d, If it is, Where the money ſo deviſed ſhall go ? whether 
to the next of kin of teſtator, or paſs to the wife as part of 
the hu 


On behalf of the charity was cited Sore/by v. Hollint, 6th 
Auguſt 1740. 


Jobn Nayior defires his executors within twelve months af- 
ter his deceaſe to ſettle and ſecure by purchaſe of lands of inhe- 
ritance, or otherwſe, as they ſhould be adviſed, out of his per- 
{onal eſtate, one annuity or yearly payment of 50/. to be paid 
Yearly, and diſtributed for ever, by his executors, their heirs 
and aſſigns, among the poor and indigent people of Leek in 
Staffordſpire, in ſuch manner as they ſhould think fit; and alſo 
to ſettle and ſecure one other annuity of 5/. to be paid yearly 
to the vicar of Leek for the time being, for ever, for preaching 
an annual ſermon on every 12th of Obey. 
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Lord CHANCELLOR :! 


The only queſtion is, Whether the deviſe of the two annu:- 
ties to charitable uſes is void by ſtatute of mortmain ? 


The teſtator directs his executors ſhould ſettle and ſecure by 


lands of inheritance, Sc. and if teſtator had reſted upon ſuch 


firſt words, this deviſe would have been clearly void ; but then 
he goes on in the disjunctive, r otherwiſe, as they ſhall be 


adviſed, 


If a deviſe is in the disjunctive, and leaves the executors to 
two methods to do a particular thing; the one lawful, the 
other prohibited by law; can any Court ſay, becauſe one me- 
thod 1s unlawful, that therefore the other is ſo too, and the 
whole bequeſt is void ? No; for if one method is lawful, that 
ſnall be purſued and take effect. Decreed, the deviſe to be 
good, and the money to be inveſted in South-Sra annuities. 


It was inſiſted for the charity, that there is an election in 
the preſent caſe in the truſtees, either to lay out the money in 
land, or continue it in the funds. 


Lord HakDwickFe, Chancelior - 


This is not a clear caſe. 


Q. If this is a good and valid diſpoſition of the 5701. and 
5-24ths of remainder of teſtator's eſtate? or void by ſtatute of 
mortmain ? 


I think it would be hard conſtruction to ſay ſuch a charitable 
bequeſt is void by the ſtatute. If a perſon direAs money t0 
be laid out in lands for a charitable uſe, it would be void, al- 
though the Court would order the money to be placed in the 
funds till the purchaſe is made. So where a man gives it in 
ſuch manner, that the land to be purchaſed is the ſinal end and 
thing given. But where there is ſufhcient room for the Court 
to fay there is a diſcretionary power 1n the truſtees to lay the 
money out one way or other, either in the funds or in lands, 
I have determined ſuch a deviſe to be good, as in Soreſpy v. 
Hollins, and Grayſon v. Atkinſon, 7th November 1752. 


I am 
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1 am of opinion there is room to conſtrue this bequeſt with 
ſuch latitude. 


I do not lay any weight on the directions to place the 
money in the funds in the firſt place; for that would be to 
make the validity of a will depend upon the order of the 
words. The direction is, to place the money in the funds 
until laid out in lands to the ſatisfaQtion of the truſtees. 


When can that be? Not while this ſtatute is in force. Sup- 
pole it had been, till by law it may be, ſuch bequeſt would be 
good. Thoſe words muſt mean, when the truſtees approve 
of laying it out: that cannot be while the ſtatute of mortmain 
is in force; it would be to act centrary to their truſt, 


It was ſaid, the rule of conſtruction, as to deviſe of money 
to be laid out in lands, is the ſame now as it was before the 
ſtatute of mortmain. That is true. But ſuppoſe the truſtees 
in this caſe would not act, the truſt would devolve on the 
Court, and I would order the money to be placed in the funds, 
and not inveſted in lands. Sir JosEeH JEKYL always did fo 
before the ſtatute. | 


I would not be underſtood to ſet up a different rule of con- 
ſtruction of wills ſince the ſtatute of mortmain, from what 
prevailed before; this would in my opinion have been a ſound 
rule before the ſtatute. 


An obſervation ariſes on the face of the will, as if teſtator 
had thought this bequeſt might continue on government ſecu- 
rities for ever. 


He directs the application of the intereſt, profits, and rents 
of the 5-24ths, and of the 570/., or of the lands which ſhould 
be purchaſed therewith ; it being in the disjunctive, ſeems to 
give an election. The words for cver, are applicable to both 
alternatives, 


No miſchief will follow from hence. This is a different ſort 
ot charity from thoſe pretended ones in times of popery and 
monkery, | 
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ſhip home a 
fortnight be- 
fore the 
cruize ſo in- 
{ured would 
have deter- 
mined. Held 
the policy not 
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CASES IN CHANCERY, Es. 


PoLE again FITZGERALD, 


N writ of error in the Horſe of Lords, from the judgment 

of the Excheguer Chamber, which had reverſed the judg- 
ment or the Court of Armg's Bench, Queſtion was, Whether 
the pol:cy of inſurance (which was on a privateer for four 
months cruize) was broke and forfeited, by reaſon that the 
crew mutinied, and brought the ſhip home a fortnight before 
the time. The Judges gave their opinion ſeriatim, and all 
with the judgment of the Exchequer Chamber, except the four 
Judges of the King's Bench, viz. Lee, Chicf Fuftice (who was 
ill, and could not attend, but ſent word fo to the Houle), 
WrIiGHT, Juſtice, DENNISON, Juſtice, and Fos TER, Juſtice. 


Lord Hanpwicke, Chancel.5r, then delivered his thoughts: 


There are three ſorts of inſurances; one proper, and two 
improper, iſt, The proper inſurance is called an open in- 


ſurance. 2d, Intereſt or no intereſt. gd, A valued policy. 


The preſent is of the laſt fort, but is made“ ee of ade— 
rage; fo that the inturer is not liable but in caſe of a 


£ > 


total lots, 


I am of opinion, there is in this caſe only a partial lots. 
The 1nſurance is on the ſhip, furniture, Sc. and not or. the 
cruize, nor on the ſhip's capacity to cruize. The word cruise 
is nowhere mentioned, but under that part where liberty is 
given to fail to any part, Sc. and it is properly a liberty to 
cruize. It was neceſſary to take 
cruize, becauſe that is an extraordinary peril; and ir it had 


not been mentioned, it would be a fraud on the inturer ; lik 


5 like 
a perſon inſuring his ſhip when it is on a voyage, know=- 
ing it to be in extraordinary peril, or to have ſuffered a da— 


mage, and does not communicate it to the inſurer, it is a fraud. 


The 
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The whole queſtion depends on the words, © jree of ave- 
« 7152, It is impoſſible to ſay, here is a total loſs. The 
mutiny of the crew is, to be ſure, within the policy; but only 
a fortnight of the cruize was interrupted, and that at the 
latter end of it; and is the ſame as if ſuch interruption had 


been at the beginning, or in the middle part of the time, 


Suppole the policy had been an open one, ſuch an interrup- 
ion would have been only an average loſs in ſuch cafe; and if 
it would on an open policy, it is ſtrange to make the fame 
accident amount to a total loſs on a valued policy free of ave- 
rage. This is in my opinion deciſive of the queſtion, As the 


preſent policy is free of average, and the lots is only partial, 
the policy is not broke. 
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The judgment of the Exchequer Chamber was accordingly 


armed, with 5 J. coſts, 


Note. The caſe of Dupaiſba v. 


, I719, was cited at 
the bar; but that was on an open policy. 


Hick againſt Mors. 


'T HOMAS BALDWIN, who was a ſailor, being ſeiſed in 

fce by indenture 10th January 1749, in confideration of 
1col, covenanted to levy a fine to the uſe of Hick, who was 
an attorney at law, for 1000 years, by way of mortgage, to 


ſecure a ſum of money, with remainder to ſuch uſes as Baldwin 
ſhould appoint. 


Upon the roth of May 175, Thomas Baldwin made his will, 
and deviſed to Hic in fee. 


Afterwards, Baldwin was prevailed upon by Hick to excente 
an indenture of 24th May 1750, of three parts, between Tha 
nas Baldwin of firſt part, Denton of ſecond, and ics of third 
pit; whereby, after reciting the decd of 10h Zonuary 1749, 

8 and 


tſt March 
1754. 
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1754- and that the fine had been levied, Thomas Baldwin, in con. 


N deration of 105. covenanted that the fine ſhould enure to 1). 
d % ton in truſt for Hick in fee. 

Lord Hax DWIckE, Chencellor, in giving his opinion, ue: 
effect the conveyance of 24th May 1750 would have up 
upon the will, declared, There was no doubt at law but thar ir 
is a revocation, which depends upon intention; therefore an 
imperfect conveyance is a revocation. Intent doth not mean 

115 455 intent to revoke, but to make a different diſpoſition. 80 x 
e ee conveyance intended to ſtrengthen a will operates as a revoca- 


510. ; Mod, tion. Lord Lincolu's cate. Thomas Baldwin meant to make a 

FOR conveyance, This is not like the caſe of a conveyance by 
covin, which would make it not his deed at law. That would 
be a nullity ; but here the whole paſſed, and could not be rein- 
veſted without a reconveyance. 


9 ATTORNEY GENERAL ggainſt Toukixs. 
14th Marci: 
754. 


BUI TOMRINS being poſſeſſed of a term of years 

in land and other perſonal eſtate (but not ſeiſed of any 

realty), by will 19th June 1751, after directing payment ct 

nib pu his debts and legacies,” deviſes the reſidue of his real and per- 

and perſonal ſonal eſtate to truſtees, to be managed in the beſt manner they 
Eitite to . : : ; 

charity is could, the income to be applied towards clothing four poor 

at ed men and four poor women, for ever, that ſhould be inhabit- 

1 rec ants of the hoſpital left by his late grandfather in A ngd-n, 

NEED, Berl; and when there ſhould be no ſuch hoſpital, he directed 

the ſame to be diſpoſed of amongſt ſuch poor people of the 


Baptiſt nomination as his exccutors ſhould think proper. 


After argument at bar: 
Lord HaRDwlcKkE, Chancelir : 

. 5 | , 1 
It has been determined on the ſtatute againſt papiſts, and 


likewiſe on ſtatute of mortmain, that the words, © any «Ge 7 


inter in lands, extends to leaſeholds. | 
| Qucſlion, 
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Queſtion, Whether, as the leaſehold in the preſent caſe paſles 
under the reſiduary clauſe, and not as a ſpecific deviſe eo nomzne, 
that will make any difference? I ſhall not found my opinion 
on any ſuch diſtinction. The obſervation I made in the 
Attorney General v. Graves (2 1ſt Nevember 1752) was in caſe 
of a liquidation of real and perſonal; and nobody could ſay 
out of which the debts and precedent legacies were paid. It 
might deſerve conſideration ; but I gave no opinion, and I give 
none upon it now. My judgment 1s founded on the laſt point, 
that 1s, 


Whether this leaſehold ſhall not be applied firſt in payment 
of debts and legacies, and the charitable bequeſt take place out 
of the reſt of the aſſets ? 


The reaſon of marſhalling aſſets of the perſonal as well as 
real, is always ut res magis valeat quam pereat. 


As where there are general legacies charged on real eſtate, 
if the perſonal eſtate is not ſufhcient to pay the whole, the 
legacy to the charity ſhall be paid out of the perſonal eſtate, 
and the reſt out of the real. 


So where there is a particular diſpoſition of the different ſpe- 
cies of eſtate, enumerating them, and in the deviſe of the 
reſidue one of them is left out, that part ſhall be applied firſt, 


So when there is a charge on the real eſtate, and part of it 
is left undiſpoſed, and deſcends, that part ſhall be firſt _ 


Galton v. Hancock, 


The ſame rule might prevail in this cauſe; for though this 
Court will not ſet up a new rule of marſhalling aſſets, in 
order to defeat and avoid the ſtatute of mortmain, yet the old 
rules may and ought to be applied as before thoſe ſtatutes. 


The bequeſt is good as to all the perſonal eſtate, except the 
leaſchold: the leaſehold cannot go to the executors, becauſe, 
It, The teſtator has uſed words to ſhew his intention of giving 
away; 2d, They are excluded from the undiſpoſed reſidue, 
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by having legacies; therefore it goes to the next of kin, and 
thall, according to the above rules, be firſt applied to payment 
of the debts and legacics, as a real eſtate deſcending would be 
before that part that is deviſed; and there being more Cebts 
and legacies than the leaſehold eſtate would extend to pay, his 
Lordſhip ordered it be fold, and the deficiency made up out of 
the other aſſets, and the relt to be applied to the charity, 


Q. This is not a ſpecific bequeſt, as every deviſe of a realty 
is, but a general bequeſt of the re/rdrnm, 


The caſe of the A'toracy General v. Graves, 4th Member 
1752, was cited. Devile of the retidue of perſonal eſtate to 
charitable uſes, which (e e a2) conſiſted of a leaſchold eftate; 
and the Court ordered that eſtate to be firſt fold, and applied to 
pay debts; and if it was more than ſufficient, the reſidue to the 
next of kin; and the charity bequeſt to be paid out cf the other 


perional aſſets. 


Ex parte BELCUIER. Ex parte PARSONS. In the 


Matter of Par/ons, Bankrupt. 


N croſs petitions, and exceptions to the aſſignment of Com- 
miſſioners of Bankrupt, the cafe appeared to be: 


Mrs. P1r/ons was choſen aſſignee of the effects of her ſon, 
John Parjons, a bankrupt ; and there being a large quantity of 
tobacco to be ſold, ſhe employed one Mggan, a broker, to ſell 
the fame by auction. The money was paid to the broker, and 
after remaining in his hands for about ten days, he died in- 
ſolvent; and the Commillioners were of opinion the afhgnee 


ought to bear the toſs. 


It was proved by ſeveral perſons depoſitions, that it is the 
common method of buſineſs, to fell mercantile goods by 
auction, and to employ a broker, and for him to receive the 


money. 


Lord 


CASES IN CHANCERY, c. 


Lord HARDWICKE, Chancellor, after argument at Bar : 


If Mrs. Parſons is chargeable in this caſe, no man in his 
ſenſes would act as aſſignee under commiſſions of bankrupt. 
This Court has laid down a rule with regard to the tranſ- 
ations of aſſignees, and more ſo of truſtees, fo as not to 
ſtrike a terror into mankind acting for the benefit of others, 
and not for their own. 


Courts of law, and equity too, are more ſtrict as to executors 
and adminiſtrators; but where truſtees act by other hands, 
either from neccſhity, or conformable to the common uſage of 
mankind, they are not anſwerable for loſſes. 


There are two ſorts of neceſſities : 
iſt, Legal neceſſity. 
2d, Moral neceſſity. 


As to iſt, A diſtinQtion prevails where two executors join in 


giving a diſcharge for money, and one of them only receives 
it, they are both anſwerable for it, becauſe there is no neceſſity 
for both to join in the diſcharge, the receipt of either being 
ſufficient ; but if truſtees join in giving a diſcharge, and one 
only receives, the other is not anſwerable, becauſe his joining in 
the diſcharge was neceſſary. 


2d, Moral neceſſity, from the uſage of mankind. If truſtee 
acts as prudently for the truſt as for herſelf, and according to 
the ulage of buſinels. 


If truſtce appoints rents to be paid to a banker at that 
time in credit, and the banker afterwards breaks, the truſtee 
15 not anſwerable. 


do in the employment of ſtewards. and agents: the receiver 
of Lord Plymnoutl's eſtate took bills in the country, of perſons 
who at the time were reputed of credit and ſubſtance, in order 
return the rents to Londen : the bills were proteſted, and 
mne money loſt, and yet the ſteward was excuſed. None of 
ele caſes are on account of neceſſity, but becauſe the perſons 


ted in the uſual method of buſineſs. 
| 80 
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1754. Objection: The goods were in a warehouſe, but it does 
Feten not appear the broker had the Key of the warehouſe; if he 
Rp oY had, he would then be in the poſſeſſion of the goods; and 

if he had in ſuch caſe embczzled any of them, Mrs, Par{n; 
would not be liable for ſuch loſs. If ſhe would not in ſuch 
caſe of embezzlement, no more reaſoa that ſhe ſhould ir 
this caſc. 


Objection, Mrs. Parſons herſelf might have received the 
money. 


It is not uſual to receive the money one's ſelf; a queſtion 
frequently happens, by reaſon of bankruptcy, as to goods, 
which are ſhipped but not imported, to whom they belong. 
In thoſe caſes, this Court generally orders the goods to be 
ſold, and the money paid into the bank, for the benefit of the 
parties who ſhall be entitled in the event, But yet the broker 
is the hand to receive the money firſt. 


Objection, She might have appointed another perſon to re- 
ceive it. 


The anſwer to that is, Ni agit exemplum, quod litem lite re— 
ſolvit. 


Objection. She might have taken ſecurity; but to do that upor. 
every occaſion, would tend greatly to the hindrance of bulinels, 


Therefore of opinion, Mrs. Par/ons ought not to be charged 
with the value of the goods. 


25th April ELETHEULLIER againſt "TRACEY. 


1754+ A. C. ee 7 6 4» 


HIS cauſe came on again upon the queſtion, which 
took its riſe from the opinion of the Court on the 
laſt ; v2, 


11 | Whether 
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Whether the words immediately preceding the limitation to 
Letheullier ſhould be conſtrued to give an eſtate tail to the de- 
fendant, Mrs. Tracey, in order to let in the daughters of her 
arſt ſon, who otherwiſe would be excluded? or, Whether any 
particular limitation ſhould be inſerted for that purpole ? 


Murray, Attorney-General, Mr. Yorke, and Atkins, argued, 
that it is a mere legal queſtion, for the lands directed by the 
will to be purchaſed are by words of reference to be ſettled 1n 
the ſame manner as the lands deviſed. That the intent of te(- 
tator clearly is, that none of the ſubſequent limitations ſhould 
take place till there ſhould be a total failure of iſſue of his 
daughter. That as the great grandchildren were not in being, 
he could not mean a partiality to one preferable to another: 
the only way of letting in the daughters of the firſt fon muſt 
be by giving an eſtate tail to detendant ; and though defendant 
would then have it in her power to bar the remainders, yet 
that is not to be regarded, being only an incidental right or 
conſequence of ſuch an eſtate. The Court cannot inſert a new 
limitation; there are no words to warrant it: the words pre— 
ceding the limitation to Sir Henry Nelilorpe are general; and 
though the Court thought that the words © /ving at her death” 
were to have effect only in the caſe of Sir Henry Nelthorpe 
ſurviving defendant and being a minor, yet he was to take 
after failure of iſſue generally, and the ſubſequent limitations 
to the Letheulliers muſt depend on the ſame contingency. 


1 Mod. 54. Plunket v. Ilalmes, I Sid. Biſield's caſe, as cited 
in King v. Melling; Wild v. Lewis, Eaſter 1738; Henſhaw v. 
Louther ; and Langley v. Baldwin, were cited. 


Mr. Noel, Wilbraham, and I, on the other ſide, argued, 
That teſtator intended a partiality to male ſex, and that the 
miſtake was not in giving an eſtate in tail male to defendant's 
eldeſt ſon, but in not inſerting the ward. gle in the limitation 
to the other ſons: that the limitation to Sir Henry Ne!thorpe 
and Letheullier's ſons are in tail male, and that part of the will 
explains the former, as Dy. 171. Turk v. Frencham. 
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3 lat if he did intend the great grand-daughters ſhould take, 
yet he could not mean to give defendant an eſtate tail. She 


would then have it in her power to bar the remainders, and 


detcat thoſe very children of all benefit; and Court of Equity 
will regard ſuch conſequences, as in Popham v. Bamfield, and 
Blackbrurn v. Hewer, both reported in 1 ns. in the latter of 
which the argument uſed on the other ſide was urged, but did 
not prevail. In theſe caſes, there were general words, as Failure 
of iſſue male: and becauſe the eſtate was before limited to all 
the ſons of the firſt taker, the Court conſidered thoſe general 


words to mean, in fatlure of ſuch iſue to whom the eſtate was 


bifore limited. 


In the A!torney-General v. Sutton, and Langley v. Baldwin, 
the limitation went only to a limited number of the iflue, and 
the teſtator intended to provide for all; and therefore the gene- 
ral words were conſtrued to give an eſtate tail to firſt taker, in 
order to let in the reſt of the iſſue. 


That if the daughters of the firſt fon ought to be let in, the 


Court will do it by expreſs limitation to them; otherwiſe the 


great grand-daughters of the teſtator would be preferred, and 
take before his grand-daughters, which could not be intended; 


and the Court will rather do it, becauſe the ſettlement is to be 
by deed. 


Lord IHlarnwickes, Charnce!;r, took time to conſider of 
his opinion, and on 1onday 29th April delivered it. 


Jord HARDWICKE : 
Two Queſtions have been made: 
iſt, Whether the werds in caſe of the teflator's daughter 
dying <itÞout ifſue living ct ber d:ath, will turn all the ſubſe- 
quent limitations into contingencies ? 
2d, If not, Whether theſ2 words will not give a remain- 
der in tail to defendant Mrs. Tracey by implication ? 


They depend on the intention of the teſtator, and the power 
of the Court to carry it into execution. 


As 
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As to 1ſt, I have given my opinion, They do not turn the 
ſubſequent limitations into contingencies, 


As to 2d, I ſhall not make any diſtinction between the lands 
deviſed and thoſe to be purchaſed, but ſhall take it, the truſt 1s 
to follow, and be ſettled in the ſame manner as the legal eſtate. 


In the next place, I have no doubt but that the teſtator in- 
tended to make as ſtrict a ſettlement as poſſible ; and this pre- 
ſumption is ſtrengthened by his leaving a blank at the end of 
his will, without diſpoſing of the reverſion. 


1ſt, I was before, and ſtill am of opinion, that the words 
are to be conſtrued, If my daughter ſhall die without iſſue 
during the minority of Sir Henry Neithorpe. Such would be 
the conſtruction of a Court of Law on a ſpecial verdict. If to, 
then thoſe words will not operate upon the ſubſequent deviſes. 


2d Queſtion, Whether they import an implication that all 
the iſſues of his daughters ſhould take before the remainders 
over to Sir Henry Nelthorpe * And if they do, Whether they 
do not create an eſtate tail in defendant Mrs. Tracey? 


There are undoubtedly many caſes where eſtates tail ariſe by 


implication, as in caſe of deviſe to one without any limitation 


(as for life), and if he die without iſſue, King v. Melling. 


It is a great misfortune there is no report of that caſe by 
Lord HALE himſelf, or of his own argument ; for though the 
caſes there cited are often mentioned by Judges, yet there is 
uo certainty of the correctneſs of the Report. 


"ARES ; 8 
do where particular limitations and general words. 


Alſo where limitation to a particular number of ſons, as 
{angley v. Baldwin, But none of theſe caſes cited come up to 
the preſent ; for the ground of them 1s, that if thoſe general 
Words of contingency were turned into a limitation, they would 


py an eſtate tail. Turn the words in the preſent caſe into a 


tation ; it would be, to ſuch iſſue as ſhould ſurvive defendant 
10 during 
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during the minority of Sir Henry Nellhbor pe, and would not 
give an eſtate tail to defendant, but the iſſue would take by 
purchale. 


Objection. One ſpecies of iſſue. will not be provided for, 
vz. daughters of defendant's eldeſt ſon. 


Anſwer. It is admitted there is a miſtake ſomewhere, and 


that it is rather in letting in the daughters of defendant' 


younger ſons, than in leaving out thoſe of the eldeſt ſn, 
What is required of me is, to act contrary to the intention of 
the teſtator, and, by giving an eſtate tail to defendant, to defeat 
the whole ſettlement. This is very much like the caſe of Blu. 
bourn v. Hewer. And if the miſtake was as before mentioned, 


it was not in the intention of the teſtator to provide for the 
cldeſt ſon's daughters. 


Argued, The power of ſuffering a recovery 1s an incidental 
right, and the Court will not regard it, but only the line of 
ſucceſſion; but though that is true in general, as ſaid in Shaw 
v. Weigh, yet the Court will regard it as in P:pham v. Bamfeld, 


where the caſe is not extremely ſtrong, to give an eſtate tail by 
implication. 


Therefore of opinion, The defendant cannot have an eſtate 
tail by implication ; and if ſo, there is no occaſion to give my 
thoughts any further, but allow the Exception. 
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YRIL ARTHINGTON. | by will 28th July 1716, deviled 

all his manors, meſſuages, tithes, tenements, and heredi- 

taments whatſoever, in truſt for his nephew, Cyril Arthingo!, 
and his iſſue, in ſtr ict ſettlement, with remainders over. 


Afterwards, on 20th November 1723, he conveys the ad- 
vowſon of Addle to the uſe of truſtees and their heirs; and by 


another deed, of 2 iſt November 1723, he declares the "rey 
05 
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be, that the truiices and the ſurvivor of them and his heirs 
ſhould preſent to the church, when void, ſuch fon of Robert 
Jackſon as ſhould after a vacancy and within five months be 
qualified ; and if ſuch ſons ſhou;y ve incapable, then to preſent 
ſuch clerk as Cyril Arthington or his heirs ſhould nominate ; 
and in default of ſuch nomination as they the ſaid truſtees 
ſhould think meet, by giving ſecurity to reſign, &c.: with a 
proviſo, that in caſe of a firlt or other vacancy, there ſhould be 
no ſon of Robert Fackſon living, or ſuch fon, being qualiſied, 
ſhould negle& or refuſe to accept of a preſentation thereto, 
then, in either of thoſe caſes, the truſtees ſhould ſtand ſeiſed in 
truſt for the teſtator and his heirs, and on requeſt ſhould con- 
vey the ſame to his and their uſe, and in the ſame caſe ſhould 
preſent ſuch clerk as Cyri/ Aribingten or his heirs ſhould in 
writing nominate; and in default of ſuch nomination, then 


ſuch clerk ſhould be preſented as the ſaid truſtees ſhould think 


meet. 


He alſo made a codicil, dated 2 1ſt November 1723, but which 
was proved to have been executed on the 20th, and before the 
deeds were, by which, after taking notice he had been offended 
with his nephew, and had by a codicil diſinherited him, but 


was now reconciled, he reſtores him to every thing he had 
given him in his will. 


Since the death of the teſtator, one of TJack/en's ſons had 
been preſented to, and was in poſſeſſion of the living. Bill by 


heir at law of the teſtator to have legal conveyance of the re- 
1due of the advowſon. 


Lord HARDWICEE, Chancellor : 


Q. Whether the grant is a complete revocation of the deviſe 
oi the advowſon, or not ? 


The general principle by which caſes of this kind are go— 
verned is, that at the time of the deviſe the deviſor mult have 
a diſpoſing capacity, and an eſtate in the land deviſed; and that 
the eſtate muſt remain in the ſame plight and condition to the 
ume of his death: even the leaſt alteration of this intcreſ}, by 
any act of his, makes it a different eſtate, ſhews a different iu— 
3 M 
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1754. tention, and is therefore an actual revocation of 
—— 
SPARROW 


e TRE VOR in his argument in the caſe of Artur v. Bohenhar: 
casSTLE, Fitz. 239. A will is only the ſignt ifcation of a man's nar 
/ - 1 


how his eſtate ſhall go after his death; and if he daes any 


unlets in ſome Dir caſes. And this is laid down by Lord 


intermediate act, whence it mult necefiarily be 1nf:rred ſuch 
intention did not continue, it is a revocation, though the owne 

ſhoulc! be in, of bis old ue: as if one ſeiſed in fee deviſis, and 
then enfeoffs another to the uſe of bimſelf in fee, though it is 
the old uſe that remains, vet it is a revocation, even though no 
I:very is made on the feoffiment. 80 bargain and ſale without 
inrollment. So in Lord Lincoln's cal:, where he deviſed 16 
his heirs male, and then intending to marry, he ſettles the 
eſtate on himſelf: he died unmarried, and the Houſe of Lords 
held the ſettiement to be a rav i o%n. So if a man, ſuppoſing 
himſelf to be ſeited 1 in fee, deviſes his eſtate, and afterwards, 


1 


' 143% i 
ga 4E 
Cusc Je tie Ae, ſhe | 

ny S 1s 01; 4 con mon recovery 

104 © e GEN: arg [1 "ect: ng C y tcnant in tail, {t ers CO! LON cover, 

704 Ife od v. ſolely with intent to confirm his will, it is ſuch an alteration of 
' 'T'orner, . 

„i > Wins. 163. 
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Wh 21/4 4 and it mull not now be contradicted. 
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his eſtate as amounts to a revocation. The law 1s thus ſettlid, 


Diſtindion taken in this caſe is, that the grantor diſpoſing 
of part of the truit only, the reinainder is a rel-1:ing trutt, 
and ſo paſſes by the deviſe; but I know of no authority to ſup— 
port this, and am my ſcif of a different opinion; for 1f he parts 
with the entire legal eſtate, the part that refaults is a new citare, 
and will not pals by the deviſe. An opinion of mine in P.:r/9" 
v. Fre han was cited againſt me, vg. That it cui que uſe in 
a leviiment deviſes, a ſubſequent conveyance from the feo!tces 
to him of the legal eftate will be no revocation. As that was 
not the point in judgment, I do not think myſelf concluded by 

but 1 am warranted to continue in that opinion by a cale 11 
1 A. Ar. 016, Thus the law conſiders two intereſts in the 
land; the legal eſtate, and the uſe: now the uſe remains the 
ſame at the making the deviſe, and at the death of the devilor; 
and therefore accepting the grant of the feoffees makes 19 


ya 
, 
ik 


alteration init. 


Another diſtinction. This is a conveyance for a particular 
ww ne 
purpoſe, and when that is ſerved, the deed ought to ad 
cſtate 
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. ”" a 
te no further; and it was compared to the caſe of mortgage 


and ſecurity for money. 


Mortgages and ſecurities are the only exceptions. At law, 
mortgab cs for „Cars; and in equity, Mortgages in fee, are revo- 
cations pro tanto only; but I know of no ground for ſuppoſing 
that to be the principle on which they are founded. There 1s 
no caſe which has the words “ for a particular purpoſe“ as 
the reaſon for the determination, unleſs it be Perron v. Jones, 
Pric, in Cha. 32. which being a proviſion for a wife and chil- 
dren, might be conſtr ned largely; and Vern. in his reports of 
it puts a qucſtion ac the end, as if he doubtcd on what point 


it was Ceteriniicd, 


It is Coubtfal too, whether the caſe of Hall v. Dunch, 
rg. 329. was determined on the point of its being a mort- 
in ſee, or of a republication ; but the true ground of thoſe 
ions is, becauſe a mortgage is merely a ſecurity, and 
though the conveyance be of a real eſtate, yet in the conſider— 
ation of this Court it is a chattel intereſt only: the creditor 
gains nothing real, it affords no dower, and goes to executors. 
t is therefore conſiſtent to ſay, it is no revocation of the deviſe 
of the real eſtate. But in the preſent caſe the grant conveys 
the legal intereſt; and the truſt is real in one event, in order to 
prevent a lapſe; for by the proviſion, they, in default of nomi- 
nation, &c. by Cyril Arthington or his heirs, may preſent : ſo 
that the beneficial intereſt is given to the truſtees; not that the 
cale wants the aſſiſtance of this circumſtance. This is a clear 
legal revocation, and then ſomething very ſtrong mult be fer 
up to diſinherit the heir at law. 
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No caſe could be for a more ſpecial purpoſe than Lord Lin- 


cus. That ſaid to be a harſh caſe, and that the favour which. 
the law ſhews to heirs has been carried too ſar, But Lord 
TkrvoR gives an anſwer to this objection : he ſays, that a law 
veing made long ago, and having received many uniform deter- 
minations, after long debate and acquieſcence under them, and 
when accepted and received as a general rule of property; 
though ſome ſhould not be ſatisfied in their private judgments, 
yet it is reaſonable to determine the ſame way, to prevent the 

miſchicts 
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WC. 
miſchiefs that might ariſe from the uncertainty of the law, [ 
mention this aniwer of Lord TRHEVOR's more particularly þ 
cauſe he had a more liberal way of thinking than moſt of the 
Judges of the Law. The plaintifF is therefore intitled ton 
conveyance, unleſs the defendant chuſes to try the f ek r te 
execution of the laſt codicil, which was thirty years ago, and 
depends on the memory of one witneſs only. But the de— 


fendant declined to try the fact. 


DECREED ACCORDINGLY, 


Dy CosTA azainſt Dx Pas. 
Lee e. 3. ihe ls 
x7 DP an if es WY 
LIAS BE PAS, a 2 Jew, by will dated 4th November 1739, 
eſtabliſhed a fund of 1200/7. to be appropriated in order 
to apply and dedicate the revenue of that ſum towards cf 


bliſhing a ſeſuba, or aſſembly for reading the law, and in- 
ſtruQtiog people in our holy religion. 


Q. To whom the ſaid ſum ſhould belong ? Whether to 


the next of kin, or as a charity for the Crown to diſpoſe of! 


A diſtinction was taken by Lord HarDwicke, Chancelir, 
That When the deviſe is to a ſuperſtitious uſe, and made vo'! 
by ftatutez or to a charity, and made void by ſtature of mort- 
main; there it ſhould belong to the heir at lavy or next of kin: 
but We re it is in itſelf a charity, but the mode in which it is 
to be diſpoſed is ſuch, that by the law of Eng/::d it cannot take 


tec, as in the prejent caſe, it promoting a religion contrary 


to the ellablithed one; there the Crown, by fign-manual di— 
rected to the Attorney-General, may give orders in what cha— 
ritable manner it ſhall be diſpoſed. 


Nile, I was afterwards informed, that roco. of the money 


was dircꝗded by ſigu-manual to be diſpoſed of to the Founi!!g- 
7 1 7 70 
2774 444011. 
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Brapisn againſt GEN. 10th May 
e 6 1754 


12 HARDWICKE, Chancellor: 
Where a decree is made by conſent of counſel, there lies Cannot ap 
not an appeal or rehearing, though the party did not really F**! #9" 4 


. : 5 decree made 
give his conſent ; but his remedy is againſt his counſel, &c.: by conſent. 


, : Eq. Caſ. 
but if ſuch decree was by fraud and covin, the party may be Abr. 165. 


relieved againſt it, not by rehearing or appeal, but by original Dena 


bill. Richmond v. Tallicur. Floyd v. Manſell. So at law, de- ©: 


fendant may plead judgment was by fraud and covin againſt 
his teſtator. 


In the above caſes, tlie decree itſelf was pleaded, but the 
fraud itſelf was not ſufficiently denied; but if fraud is denied 


in the anſwer, the decree which is impeached may be pleaded 
to ſuch a bill: 


Where money is directed to be turned into land, or vice Money di- 


ver/a, the perſon intitled to it may elect in which way he will * — 


take it, as money or land; and very light evidence of his inten- land; the 
perſon inti- 


tion by ads done will be ſufficient ; but his Lordſhip ſaid, he led to it ab- 


. . 3 ſolutely, m 
could not admit that parol declaration would, as was intimated elect 2 toks 


by Lord MACCLESFIELD in Edwards v. Earl of Warwicke ; e land, "at 
and when he has once fignified that intention, he is bound fight at 

: | done will be 
by ik, evidence of 
his intention, 
but parol de- 


. claration is 
In the preſent caſe, one tenant in common had conſented to M07. 


a decree for ſale of the whole eſtate, and his Lordſhip ſaid, he“ Lingen 


. . : > v. Sawray, 
was bound by it; for the other parties were intereſted in that 1 Was. 172. 


conſent, becauſe their ſhares of the eſtates would not ſell ſo * uy 
well ſeparate as if the whole was ſold together; and his Lord- foficient. 

ſip ſaid, even if he had afterwards petitioned that the land 

Should nat be fold, yet the decree would not be varied, and the 


money ariſing by the ſale would go to his perſonal repre- 
ſentative, 
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J. P. andE. 
are dead ; 
the plaintiff's 
mother died, 
and after- 
wards the re- 
mainder in 
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J. N. alias 
Trig. Held, 
the repre- 
ſentative of 


the mother 


was entitled 
to the 1001. 


A con di- 
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dion. 
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EMenty againſt MARTIN, 


ALTER NEABON, by will, 12th May 1706, deviſed 
his freehold eſtates to the uſe of his fon, John Neben, 
for life, and to the heirs of his body ; remainder to his daugh- 


ter Prudence for life, and to the heirs of her body; remainder 


to his daughter Eligabeth for life, and to her fon Joln Neabon, 
alias Trig, and his heirs for ever, upon condition that he pay 
to his elder ſiſter, plaintiff's mother, 1009/7. at or ſoon after hi; 
being poſſeſſed of the premiſes; and for non-payment, the 
eſtate ſhould be to plaintiff's mother, &c.; and if Jan Ne- 
bon, alias Trig, ſhould die before his being poſſeſſed of th: 
premiſes, then to the next heir male of E/izabeth Trig, under 
the ſame proviſo and condition of paying 100 J. to plaintiff's 
mother. 


John, Prudence, and Elizabeth Neabon, are all dead; plain- 
tiff's mother is alſo dead; and ſince her death, the remainder 
in fee veſted in Jobn Mabon, alias Trig, in poſſeſſion. 


Bill by plaintiff, as executor of his mother, to have the 
100 J. raiſcd, and decreed accordingly by Lord HARDWICxT, 
Iſt, It could 
not be intended as a mere perſonal legacy, for not likely 
plaintiff's mother ſhould live to the time of the remain- 
der veſting in John Neabin, alias Trig, which is after two 
eſtates tail. 


Chancellor, who ſaid, it was a very plain caſe. 


In many caſes, money has been directed to be 
raiſed, where it was likely the legatee would die before the 
event happened. 


24, It is a conditional limitation, and there is a legal remedy 
for railing the money: it is a condition ſabſequent, as all con- 
ditions turned into limitations are: it is to be raiſed after J 
{7:54 comes into poſſeſſion. 


The 
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The only doubt is, from the deviſe over being limited to the 
mother, without ſaying, © her executors,” but with an“ &c.” ; 
put it is agreeable to law, that it ſhould extend to her execu- 
tors, and as the teſtator was writing what would be the law, 
he left off with putting an © Sc.“ 


OuUcHTERLONEY againſt Earl Powis. 


ICHAEL KENCAID, 19th November 1720, drew a bill of 
exchange on Lord Montgomery, for 500 l. payable to 
IWilliam Dundaſc or order, which was indorſed to plaintiff. 
Lord Montgomery accepted the bill, but it was afterwards pro- 
teſted for non-payment. In April! 1747 Lord Montgomery died, 


having by will deviſed his real eſtates in truſt to pay his juſt 
debts. 


Bill by plaintiff, to be ſatisfied the 500 l. under the truſts in 
the will, 


Two queſtions were made: 


1ſt, Whether payment is to be preſumed from the great 
length of time ? 


2d, Whether the demand, which was barred by the ſtatute 
of limitation, is revived by the truſt ? 


Lord HARDw1cCKkE, Chancellor, after argument: 


I am very glad this cauſe does not turn on the ſecond queſ- 
non; for I ſhould be under ſome difficulty to determine it, 
after the caſe of Lord Stafford, in the Houſe of Lords ; for that 
in ſome meaſure ſhakes the determinations which were before, 
that where a truſt is created for payment of debts, it lets in 
thoſe debts which were barred by the ſtatute : and many caſes 
have been on that head, though I own I have often wondered 
how they came to be ſo. That a man ſhould be ſuppoſed to 
mean payment of that which he was not ſatisfied was due, or 
which he had refuſed himſelf to pay, many reaſons have been 
13 given; 
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given; but the true one is, that a debt, though barred by the 
ſtatute, is a juſt debt, a promiſe would revive it, being a good 
conſideration; and that proves that the debt is not deſtroyed. 
In aſſumpſit at law, the defendant cannot plead nn afſum!/ir ge- 
nerally, and give the length of time in evidence, but muſt 
plead non afſumpfit infra ſex annos. In Lord HoLrT's time, it 


came in queſtion in a more ſtrict way, on i debet; but the 


Court held the plea to be ill, becauſe the debt ſubſiſted, though 
the remedy was barred, It is going a great way, to jet in 
debts which are barred by ſtatute to affect real eſtates by ſuch 


general words, If this caſe depended on that point, I ſhould 


take time to conſider of it; but the other queſtion is ſo clear 
for preſumption of payment from length of time, that I will 
not ſend it to law to be tried. It gives the greater weight, as 
being a bill of exchange, a mercantile tranſaction which ought 


to be purſued with expedition; and the plaintiff had à right 


to demand the money of three perſons. If the Court, after 
ſuch a length of time, ſhould ſuffer the demand to be ſet up 
againſt any one of them, it would be attended with great 


1nconvenience. 


Queſtion. Whether here is ſufficient to preſume ſatisfaction 
by Lord Montgomery, Nencaid, or Dundaſs ? There is a reaſon- 
able evidence given to ſuppoſe payment by Lord Montgomery, 
No pretence or proof of any demand being ever made of this 
money; and though Lord Montgomery was greatly diftreſſc1 
with debts, and was charged in gaol for 120 090 /, yet in 
1725 he was diſcharged, and after his father's death had a very 


large eſtate, though greatly incumbered. 


It would be a dangerous rule to lay down, that if a novle- 


man, or other perſon's eſtate, is greatly involved, a creditor 


may claim a debt after thirty years, though no demand 145 
been made of it, and the debtor was viſible, and to be met 
with. 


It has -been proved, Lord Montgomery kept a houſe, and a 
large family, in Ned. lyon Street, and was ealy of accels, and 


went to places of public reſort, There is no pretence he was 
aot 
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-ot able to pay ſuch a debt as plaintiff demands ; he paid his 
tradeſmen's bills once in every year. It is not poſſible to 
believe that the plaintiff, who is a merchant, and reſided at 
London during that time, ſhould not apply to him for that debt. 


As to Kencaid : If I was to ſend this cauſe to trial, there 
muſt be an account firſt taken between plaintiff and Aencard. 
There were dealings between them, and plaintiff gives credit 
in his books for this ſum * when paid; non conſiat how the 
account between them ſtood ; and though it is ſlightly ſworn 
that Kencaid died infolvent, yet it appears in proofs that plain- 
uf received 80 J. out of his effects after his death. 


No evidence to prove Dundaſ has not paid the money. 
What was read out of a deed relates only to bills of exchange 
on Lady Mary Herbert's account. 


Here is ſufficient for the Court to preſume ſatisfaQion by 
ſomebody. 
BII. L DISMISSED» 


LANE againſt Pacr. 


SNN LANE the younger, being tenant for life under a 
ſettlement made on his firſt marriage, with remainder to 
his firſt, Sc. ſons, with remainders over, and having a power 
to make a jointure on an after-taken wife; and being greatly 
in debt, and actually arreſted, married the defendant, his 
lecond wife; and by indentures of leaſe and releaſe,. of 21ſt 
and 22d December 1748, previous to the marriage, made a 
jointure on her to the extent of his power; but by previous 
agreement, entitled, “ Propoſals on executing the marriage 
dceds between Lane and Page,” and ſigned by them, ſhe 
Was torthwith to join in levying a fine, the uſe of which was 
o pay her only 201. a year for her benefit; 50 l. a year was 
to be applied in payment of his debts, and then to his wife for 
ner life; and the reſidue of the profits during her life ſhould, 
30 after 
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after his death, be paid as he ſhould by will or otherwiſe 
appoint, or, in default of appointment, ſhould go to his exe- 
cutors, adminiſtrators, and aſſigns. No fine was levied, but 
the huſband died on 17th April next after the marriage; and 
by indentures of leaſe and releaſe, 28th and 29th of the ſame 
month, reciting ſeveral debts owing by the huſband, and that 
the widow was deſirous that thoſe debts ſhould be paid and ſa- 
tisfied, ſhe conveyed the premiſes in truſt to pay herſelf 200. 
a year for life, the overplus of rents in diſcharge of the ſaid 
debts, and then in truſt for herſelf for life. Bill by remainder 
man to ſet aſide this execution of the power. 


Lord HakDwiCKE, Chancellor: This is a new invention, 
and the Court will put a ſtop to it, if poſlible ; for though it 
is ſaid to be honeſt in him to pay his debts, yet he mult do it 
out of his own eſtate. 


Two Queſtions : 
iſt, Whether the execution is good in foto? 
2d, Whether in part, and how far? 


As to the firſt, it is ſo clear, I can hardly argue to it. If 
the Court ſhould admit ſuch an execution of this power, fo 
directly contrary to the intent of the power, it would be 


attended with the greateſt inconveniences. Nothing could be 


more contrary to the power ; it is a fraud on the power, and 
thoſe creating it. 


Queſtion, If it is ſuch as this Court can get at, ſaid to be a 
marriage agreement, and is equally good whether the wife 
brought a portion or not, and like Wicher/y's cafe ? 


If the caſe had been, that on the remainder man refuſing to 
Join and charge the eſtates with Nie debts, he had ſaid, | will 
* marry, and execute my power; -” that would have been like 
Wricherly's caſe. 


I am not clear that (as argued by plaintiff's counſel), where 
there is a power of appointment to children, and part is ap- 
pointed fraudulently, the whole appointment is void, I can- 
not ſay it is ſo. 1 
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But ſuppoſe a power to make a jointure under reſtriftions, 


x 100 J. a year for every 1000 J. and the huſband has himſelf 


advanced a ſum of money in order colourably to enable him to 
make the larger jointure, the Court will reject ſuch part as is 
more than proportional to the real fortune, 


Said, the plaintiff has no reaſon to complain; if any body 
has, it is the wife. But this caſe does not come up to Turton 
v. Benſon, for here is no fraud on the wife. It is all but one 
act; no evidence of two agreements. She has avowed it ſince 
her huſband's death; and it appears to have been made in 
conſequence of the huſband's creditors preſſing him for their 


debts. 


Here is no private agreement contrary to a public one with 
her friends; ſhe was at age, and acted for herſelf. Thoſe 
caſes were determined on public confiderations, This is a 
fraud on the property of a third perſon, the remainder man. 


2d Queſtion. Of opinion it ought to be ſupported as to the 
20 |, a year. 


Fraud will affect only ſo far as it extends; and this Court 
will not ſay that participes criminis ſhall have no benefit of the 
agreement in any part. 


Where a conveyance is made for a ſmall ſum, much lets than 
the value, but recited to be for the full conſideration, the Court 
will not ſet aſide the conveyance abſolutely, but let it ſtand as 
a ſecurity for the money advanced. So in the caſe put, of a 
power to make a jointure under reſtrictions, the fraud ſhall not 
ren through the whole, but the execution ſhall be good for ſo 
much as is proportionable to her fortune. So where fraudulent 
appointment amongſt children. 


As to the 5ol. a year, I muſt lay that out of the caſe; for 
how can I get at it without an account of the debts, and alſo 
of the rents and profits, in order to take the meaſure ? and that 
| will not do, nor would I without this circumſtance, that it is 
a proviſion, not for a particular ſet of creditors, but for all his 


debts, even thoſe he ſhould owe at his death, which is entirely 
Precarious, 
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Declared the agreement and conveyance to be conſidered a; 
one tranſaction, and to be ſet aſide, except as to the annuity of 
20/, to the wife. 


N. B. In the above cauſe, evidence was read, that when lie 
was under arreſt, he ſent to his brother Robert Lane, who was 
next in remainder under the ſettlement, and propoſed, if he 
would free him from the arreſt, and allow him 12 J. a ycar ou; 
of the eſtate, he would not marry ; otherwiſe he was deter- 
mined to marry for payment of his debts, 


ProvosT, Ballirrs, &c. of EpinBurcGn, again 
AUBERY. 


EVISE of 3500/1. South Sea annuities to the plaintiffs, to 


be applied to the maintenance of poor labourers reſiding 
in Edinburgh, and towns adjacent. 


Lord HARDWICKE, Chancellor, was of opinion, he could not 
give any directions as to the diſtribution of the money, that 
belonging to another juriſdiction, that is, to ſome of the 
courts in Scotland; and therefore directed that the annuities 
Mould be transferred to ſuch perſons as the plaintiffs ſhould 
appoint, to be applied to the truſts in the will. 


Pakk ER againſt GERARD, Baronet. 
N bill for a partition: Sir THoMas CLERKF, Maſter of tit 
Rolls, ſaid, That ſuch a bill is matter of right, and there 
is no inſtance of not ſucceeding in it, but where there is not 
proof of title in plaintiff ; and in the caſe of Cariwwriget v. 
Lord Bath, the Court gave leave, and time for the plaintiff ts 
make out his title. 


In the caſe of Mr. Baines, upon a bill for a partition of the 
cold bath, &c. the ſtrongeſt arguments of 1ncoaveniency ima“ 
ginable were uſed, but did not prevail. 


13 


In 
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In Neves v. Levene, the plaintiff was intitled to 3 or 400 
acres, and the defendant to 4 or 5 only; and though the de- 
ſndant would have rather given up his part than be at the 
expence of a partition, yet it was decreed, “ and to be at the 
egal expence of both parties.” 


PARK EA 
again 
GERARD. 
Each party 
mult be at 
equal ex- 


pence, tho' their intereſt be ever to unequal. 


ANONYMOUS. 


1 HARDWICKE ſaid, A bill to perpetuate teſtimony 

may be diſmiſſed for want of proſecution, any time before 
replication, and examination of witneſſes. That after the 
witneſſes are examined, plaintiff muſt not proceed to ſet his 
cauſe down to be heard; for the end is anſwered by the exa- 
mination : and if he does, his bill will be diſmiſſed with coſts, 
but ſo as not to prejudice him in perpetuating the witneſſes 
teliimony. 


Lincoln's Inn 
Ha'l, Firſt 
Seal after 
Trinity 
Term, 10th 
July 1754. 
Bill to perpe- 
tua:eceilimo- 
ny may be 
diſmiſled for 
want of pro- 
ſecution, any 
time before 
replication 
and examina- 
tion. 


If cauſe is ſet 
down to be 


heard, the bill will be diſmiſſed with coſts, but ſo as not to prejudice the perpetuating the teſtimony. 


Lord TyRCONNELL aud Others againſt the Duke of 


ANCASTER. z e 89: 
SR Brownlew Sherrard, by will 13th May 1734, deviled 

the manor of Lybthirpe, &c. in Lincolnſhire, to his ſon 
Brcxonlow for life, remainder to his firſt and other ſons in tail 
male, with remainders over; with power for his ſons reſpec— 
tively, when in poſſeſſion, to appoint any part of the premiſes 
to the uſe of any wife they ſhould marry, for her lite, as her 
Jointure, not exceeding the clear yearly value of 100/. for 
every thouſand which he ſhould receive as her portion upon 
the marriage, and fo in proportion; and directed his perlonal 
eſtate ſhould be laid out in land. There was alio a power to 
charge with 5000 J. for younger children. 


The plaintiff, Lady Sherrard, before her marriage being in- 
utled to 30001. ſecured by a term of 500 years on an eſtate 
3 b in 


Lincoln's 
Inn Hall, 
13th July 
1754+ 


Power to 
jointurelands 
of the clear 
yearly value, 
&. means 
clear of in- 
cumbrances, 
cl.arges, and 
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not according 
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in No-fo{k, and other monies to the amount of 10,0001, O; 
13th 7uy 1738, Sir Brownlow Sherrard, the fon, in confide-- 
ation of the marriage intended with her, and her portion of 
10,000 /, did, by virtue of his power, limit the manor of TLob— 
thorpe and other eſtates, as of the clear value of 8901. a-year, 
to her for life, and covenanted to ſettle 200/. a-year more, 
And in the ſame deed it was agreed, that the truſtee of the 
500 years term ſhould ſtand poſſeſſed of the term, and of the 
3000/. in truſt as to 1000 /, for Sir Brownlow tlie ſon, and as 
to the 2000 J. reſidue, upon truſt to place the ſame at intereſt, 
for the benefit of the daughters and younger ſons of the mar- 
riage, and to permit Sir Brown/aw to receive the intereſt dur- 
ing his life; and in caſe there ſhall be no ſuch younger children, 
then to pay the 2000/. unto the ſurvivor of Sir Brownlow aud 
his wife. He alſo charged the eſtate with 5000/7. for younger 
children, under the power. 


There was no iſſue of the marriage, and Lady Sherrara 
ſurvived her huſband ; and the eftates in ſettlement having 
ſunk in their value, and being ſubject to land-tax, &c. Lady 
Sherrard brought a bill to have the deficiency made up, and 
allo to have 200 J. a- year more ſettled upon her according to 
the covenant. Croſs bill by the perſons in remainder under 
Sir Brownl,a4v's will, impeaching the value of Lady Sherrard's 
fortune, and that if a greater ſettlement had been made than 
the power warrants, that a new ſettlement may be made. 


Lord HaRDWICKF, Chancellor: 
Two Queſtions: 


iſt, How many thouſand pounds Sir Brownlow had re- 
ceived as Lady Sherrard's fortune? and how many hundred 
pounds a-year he ought to ſettle on her ? 

2d, Of what the eſtates to be ſettled ought to be clear! 
And that takes in two Queſtions : 1ſt, At what period of time 
the value of the ellates is to be eſtimated? 2d, From what 
they ought to be clear ? 


As to 1ſt, I am very clear he ought to be conſidered to have 
received 10,000/, Her portion was undoubtedly ſo much. 


Objection. 
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Objection. By the event that has happened, 2000/. of her 1754. 
ſortune has not been received by Sir Brownlow her huſband ; pony, race | 


conſequently no jointure ought to be made for that. 88 I 


k Datgef Aa. ö 6 

I agree, in ſuch caſes the tranſaction muſt be fair: a nomi- casts. | 5 
nal portion is not {afficient ; nor if the huſband or his friends | | 
advance money to make up the ſum, and it is afterwards 
repaid ; nor if her portion is ſettled to her ſeparate uſe. The | 
view of making ſuch powers 1s, that the perſon may marry 
providently, and not burthen the eſtate with a jointure for a || 
woman that brings nothing. But where the portion is ſettled 
ina proper and reaſonable manner, for the benefit of the fa- ' 
mily, in a fair way of contracting, that is not within the reaſon | 1 
of the caſes on fraud and colluſion. It is not ſettled on her at | 
all events; though if it had, the huſband would have taken it j 
if he had ſurvived her. If it had been to the huſband for | 
life, and afterwards to her, that had been a ſtrong caſe ; but it 
would be very miſchievous to conſtrue this caſe ſo, for it would | 
be to put it out of his power to provide for his family with it 
in a reaſonable way, and yet enabling him to waſte and ſquan- ''| 
der it away. 


2d Queſtion depends on the meaning of the words clear 
* yearly value,” and at what time. 


I have no doubt, the value muſt be taken as at the time of? . > 4 | 
. . OT Ft . 
making the ſettlement and execution of the power. e r | 
And ſo I determined in the caſe of the Marchioneſs of Blana- e 
ſerd v. the Ducheſs of Marlborough, not only as to the qQuantuin. e, | 
of the jointure, but as to the quantum of the land-tax fromm 1 


which it was to be exonerated ; that is, at the rate it was at i 
that time ; for otherwiſe the alteration of the land-tax would 


vary the quantum of the jointure, and would produce endleſs 
diſputes. 


From what charges the eſtate ſettled ought to be ex- 
empt? That depends on the words . clear yearly value,” 


In 
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In Lady ZBland/ord's caſe, it was expreſsly directed to be clear 
of taxes, otherwiſe I ſhould not have thought that it would be 


| clear of“ land-tax,” by virtue of the word charge or retriz; 
| 1 » 4 


I am of opinion, the words in this caſe do not extend to land. 
tax. The word “ clear” ſhould be conſtrued in the power, ; 
it would in an agreement between buyer and ſeller ; that is, 
clear of all outgoings, incumbrances, and extraordinary charpes 
not according to the cuſtom of the country, as tithes, poor- 
rates, church-rates, &c. which are natural charges on the 
tenant. If in the country where theſe eſtates lie it had been 
the cuſtom for the landlord to pay thoſe rates, I ſhould have 
thought this jointure ought to be ſubject to them, for they 
would in {uch caſe be only ordinary charges; but the contrary 
is proved, that it is not the cuſtom of the country; aud 
though Sir Prownlow Sherrerd entered into ſuch agreement 


with his tenants, yet the plaintiff ſhall have the eſtates cxemp! 


from thoſe charges. 


Ex fame KING. 


ON motion to diſcharge S licavit for beating and threat- 

ening his wife. Lord Chancellor HARDWICS RE ſaid, That 
in no caſe will the Court of Chancery diſcharge a Surplicavit, ot 
a Court of Law diſcharge Articles of Peace, but where there 
appears to be a combination and contrivance. Ie denying the 


ta@s has no avail, fir the Curt will not try them on offidavit ; and 


if they did, the perſon of the party would be in danger in the 
mean time. In this caſe, the huſband ſwore, that his wife had 
within a few days paſt, and fince the time of the fact and 
threats complained of, dined and ſupped with him, and that 
ſhe made no complaints of his uſage, but ſeemed very well 
ſatisfied with his behaviour; which part of his aſhdavit was 
verified by two other perſons who were in company with them. 
But Lord CYHAXCELLOR ſaid, he laid no weight on that circum- 
ſtance; for the might take no notice of his abuſe, in order to 
prevent his ſuſpecting her intention to make application to this 
Court. 


Tt 


10 
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It was ſworn, that Mr. K g had an cſtate of 4000 J. a- year; 1754. 
and a caſe was mentioned, where the Court ordered the perſon 


complained oz, who was a man of fortune, to give tecurity Kino. 
in 4000 J. 


Lord CHANCEL!.0R ordered Mr. Ring to give ſecurity, him- 
ſelf in 2000 J. and his ſureties 1000 J. each. 


EARLOM againſt SAUNDERS, In Chancery, 
OS Sth Nov. 
1754. 


ILLIAMPOWELL, by will of 21ſt Oclober 1729, de- W. P. by 


; ; il deviies 
viſed his lands in Cheame or elſewhere in Surrcy, to truſ- land to bis 


tees and their heirs, to the uſe of his wife Elzzabeth for life, wr Sang 


remainder to his firſt, &c. ſons in tail male, remainder to his ere malay 
maincgver Io 
daughters in tail, remainder to J/7ddrington and William Powell W. and P. in 


. 0 , | fee. - He 
in fee, as tenants in common. And directed 4007. ſhould be leabes 400 1. 


F =” b . 1 ep to be laid out 
raiſed by his executrix out of his perſonal eſtate with all con- zu dhe par. 


venient ſpeed after his deceaſe, and paid by her to his trultees, chaſe of land, 
or on any 


or one of them, who ſhould lay out the ſame in a purchaſe of other ſecurity 


=, A as his truſ- 
lands, or any 6ther ſecurity er ſecurities as thy ſhould think tees would 


5 3 * * . . think fit and 
preper and eonventent : and directed the lands ſo to be purchaſed, 3 


and the ſecurity or ſecurities on which the 400. ſhould be ſo t . amr" 
; „ as his lands 
laid out, ſhould be made to and ſettled on the truſtees, their «+ iled. 


: . | * a e. I be inter- 
heirs and aſſigns, in truſt and to the uſe of his wife for life, mediate li. 


and after, to ſuch uſes, and under ſuch proviſions, conditions, 53 
Oo * 


and limitations, as his lands before deviſed were limited. and W. be- 
ing dead, the 
eſtite came to 
F. wiv was 


There was no iſſue of the teſtator. After his death, Md an infant, 
dri gien died; and after him, the teſtator's widow died. III. ad, bins 


; upwards of 
1 I PE Oy 1 ; . 
can Piccell alſo died afterwards, two days under the age of 21 2, mace a 
"AA 2 . . I 5 ., at 
years, having by will given all his eſtate in general words to gave all his 
lain eſtate to the 
| aintin. . 5 ov 
plaintiſf; and 
afterwards 
. _ ' died, two davs 
Queſtion, Whether the 450 J. is to be conſidered as money, bete he was 


/ P 25 . - al ape of 21. 
not having been laid out in land by the truſtees, who, it was Ane acol. 


? . - 2 . \ * nor 
contended, had an election to lay it out in purchaſe of land or 5 eſng 


p lnidout, neld. 


On lecurity, and by not having inveſtcd it in land, hed deter- 


3 2 | mined 
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14th Nov. 
1754 
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mined that election, and therefore it was well deviſed by the 
will of William as money! 


Lord HarDwicke, Chancellor, after hearing only one coun— 


fel for defendant, gave his opinion, in which he ſaid he had 


no doubt. 


Will am Pawel, who became intitled to the remainder in fee, 
had a proper election to conſider it as money or land, and had 
he been at age, might have done ſome act to determine it either 
way; but as he died under 21, he could not do ſuch act, nor 
This Court never admits truſtees to have 
Iuch election to change the rights, unleſs it is exprelsly given 
them, Here the money 1s to be laid out in land or ſecurities, 
for ſuch uſes as the land is before ſettled. If it is laid out in 
ſecurities (which are perſonal), all the limitations might not 
take place; for if there was a fon born, he would take the 


make his election. 


whole money, as being tenant in tail, and the ſubſequent limit— 
ations would be defeated. The only way to make the clavic 
conſiſtent is, that the money be laid out on i-ourities til] lands 
are purchaſed, and the intereſt and dividends, 11 ihe mean 
time, to go to ſuch perſons as would be intitled to the land. 


ANDREW SEARLE Aagainſ Lord CARPENTER, 


Fxecutor of Lord CARPENTER, 


PEAINTIFF being tenant for life of an eſtate in Ec, and 
being neceilitous, on 25th June 1550, in contideration of 
gool. demiſes his eſtate to Ccn/jen Helges for 99 years, if 
plaintiff thould fo long live ; and Fellxces redemiles to plaintift 
for 98 vears three quarters, if plaintiff ſhould ſo long live, 
paying 120. a- year, redeemable at the end of one year. 


In Ay 1732, plaintiff, in conſideration of 8001. demiſed to 
the late Lord Ca- penten his eſtate for 99 years, if plaintiff 
ſhould fo long live; and Lord Carpenter redemiſed for 98 years 


three quarters, on paying 100/, a-year quarterly, the firſt 
payment 
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1cment to be made on the 25th June then next: and there is 
: clauſe of redemption, which is poſtponed to the end of three 
vears and a half ar ſooneſt, 


Falles afterwards aſſigns his annuity to Lord Carpenter. 
The defendant afterwards, on the death of his father, agreed 
to take 1007, a year for the firſt annuity, for the future, in- 
gead of 120/, Ia 1750, plaintiff contefled judgment in eject— 
ment to defendant, to ſecure the arrears of the annuity ; and 
tete being three years and a half due, defendant arreſted plain- 
tiff at law; and now on bill brought for an injunction, and to 
be relieved againſt the annuity, on payment of principal and 
intereſt. It was moved for an injunction till hearing, and offer 
made to pay into Court ſo much of the principal and intereſt 
as ſhould appear to be unſatisfied by the payments of the 


annuity. 


Lord HaRDWICKE, Chancellor - 


There is no ſuggeſtion of fraud or impoſition on plaintiit 
in obtaining theſe annuities; nor any circumſtances of hardſhip 
appear, but what ariſe from the act itſelf. This Court doth 
lean againſt theſe ſort of annuities as much as poſſible, being 
means of avoiding the ſtatute of uſury, and of ill con- 


lequences. 


In the caſe of Laulj v. Hooper, 19th November 1745, the 
redemption, or, as it is there called, the repurchaſe of the an- 
nuity, was clogged with the payment of $50/. more than 
would be due at the time; which was uſury. 


In the caſe of Sir Brownlow Sherrard, the decree was founded 
on his refuſal to accept; and it was ordered to be entered in 
ine Regiſter's Book, that it ſhould not be a precedent. 


The preſent caſe is ſtripped of thoſe circumſtances. But 
objection : 

It, That one annuity is made not redeemable till the end 

of twelve months; the other, not till three years and a half. 


2d, That the firſt quarterly payment 1s to be within one 
month after the date of the deed. 


As 


againſt 
Lord CAR 
PENTER, 


Executor. 


— OS 


— 


Ay 7 
— hs 


L 


— — — — LEASE - Me on 
— 


P 
Fa 


1754. 
2 ——— 
Adson Ev“ 
SAR IGR 
agninſl 
Lora CAN 
PENTER, 


Vxccutor, 


ft the Rolls, 
r2thand 1iSth 
Nov. 1754- 


W. F. pives 
by will his 
wite an an- 
nuity of 

100 l. for life, 
and 5001. 
which, toge- 
ther with the 
annuity, he 
dee lares to be 
in full for 
her dower, or 
thirds, out of 
his real or 
perional 
eſtate. 

On deſicien— 
cy of aſlets, 
hela, the wife 
ſnauld not 
abate in pro— 
poruon with 
the cther le- 
gatees. 


lake) 
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Aus to iſ, If there had been no time for redemptinn it 


had been well enough; and not lets fo, if redeemable at er, 
of three years and a half. 


As to 2d. No great weight to be laid upon it. He might 
have an equivalent in the purchaſe- money. 


Am inclined to grant the injundion; and if plaintiff's lig 
had been inſured, would have done it, on paying principal and 
intereſt into Court: but as that is not the caſe, unleſs lie Pays 
all the arrcars of the annuity into Court, and ſhould die before 
the hearing, the defendant would be a great loſer, even though 
he ſhould have the merits on his fide. Therefore, on paying 


arrears into Court, let injunction be granted till the hearing. 


DAvVENHILL againſt FLETCHER, 


ILLIAM FLETCHER, by will 17th December : 752, de- 
viſes an annuity of 100/. a-year to his wife for lite, to 
be paid out of his freeho!d eſtate at S!amford-17:1/; and allo the 
uſe of his houie there, together with all the furniture and linen: 
he allo gave her 500 J. which, together with the aforeſaid an- 
nuity of 100 J. he declared to be in full of what ſhe ſhou!d or 
might claim for her dower, or thirds, out of his real or perſona 
eſtate. 
legacies. 


There was a deliciency of aſſets to pay debts anc 


Q. If the 500. given to the wife ſhould abate in propor- 
tion with the other legacies? 


. * 2 ! y 
This cauſe came on on the 12th, and food over to this dun, 
. . . 3 : EO , 715. 

the 18th, to look into the cafe of Brrridoe v. Broddyt, 1.17 . 


127. and Blower v. Mursett, 11th July 1752. 


Sir Tuouas CLante, Mater f the Rolli: 
Two arguwents uſed why the 50c /. ſnould abate: 


= 0 2 , o . * 2 1 . 10 
iſt, The words in full of dower, &c. were inſerted, ne 


11 to ſignify the ould 10! 
to give the wife an advantage, but to ſignify ſhe ou! s 
14 


4 
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have the legacies and dower too: and as the 5007. would 
abate without thoſe words, ſo it ought now even with them. 


ad, That the legacies are more than her dower, and 
therefore the 500 J. ought to abate. 


His Honour obſerved, there was ſome weight in the obſer- 
vations, which would deſerve conſideration if it was res inte- 
gra. But there were two authorities ſtrong againſt them. In 
Burridge v. Braaay!, the wife was directed to releaſe ; which, 
though it imported an act to be done, yet was not more than 
ſuch a declaration; for by acceptance of the legacy, ſhe 1s 
barred, and the heir at law has a right to a releaſe, 


Bl;wer v. Murrett is yet ſtronger, as being in the words uſed 
in the preſent caſe ; and there the Court directed the Maſter to 
inquire whether ſhe was intitled to any dower ; and if ſhe was, 
declared ſhe ſhould have the legacy without abatement, 


THEREFORE DECREE, Ce. 


CHAMPlON againſi WENHAu. 


N bill to ſet aſide an award, Sir THoMAS CLARKE, Maſter 

cf the Rolls, who ſat in the abſence of Lord CHANCELLOR, 

ſaid, That in caſe of a bill to ſet aſide an award, without more, 

the Court will not let the party go into any legal objections, 

except tor partiality and corruption : hut if the bill is for an 

account, and prays to ſet aſide an.award, in order to let in ſuch 
account, there plaintiff may make legal objections. 


In the preſent caſe, the defendants, the arbitrators, confeſſed 
two miſtakes; the one, by not conſidering the extra work of 
building a coach-houſe, which was not in the contract; and the 
other, in the computation of the total for rough paling; both 
wich were ſubmitted to by defendant Venbam. 


His Honour thought they were not ſuſſicient to ſet aſide the 
ward in foto; and compared it to the cale of a faulty limita- 
R 
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againſt 
FLETCHER. 


27th Nov. 
1734+ 


On bill to ſet 
aſide an a- 
ward, plain- 
tiff not ſut- 
fered to go 
into legal 
objections, 
but only for 
partiality and 
cOrruplions, 
unleſs an ac- 
count is 
Pra) es. 


Omiſſions in 
an award, by 
which the ba- 
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ed to the 
other, yet the 
award not ſet 
ahde :n toto. 


In Chancery, 
6th and 7th 
Dec. 1754- 


If the inherit- 
ance of an 
ellate comes 
to one having 
an equitable 
charge upon 
it, the charge 
is merged, 
except in cer- 
tain cales. 

U 
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tion in articles, which does not vitiate the whole, or as more 


CASES IN CHANCERY, @c. 


like a miſtake in an account. 


N. B. By the award there was a balance due to defendant ; 


and by allowing the two ſums miſtaken, it made a balance due 


to plaintiff ; yet the award was not ſet aſide in toto. 


CUESTER .ag277/} WILLES. 
AC ian . NZ fro Jo A. 

NE deviſed his real eſtate to his ſon and his heirs, charge- 
able with 3001. to be paid to his daughter on a contin-" 
gency, which happened. Afterwards the ſon died, and on his 
death the eſtate deſcended to the daughter in fee; and then the 
daughter died (but whether under age or not, did not appear), 
without having ſhewn any indication of her intention that the 


charge ſhould not be merged. 


* 
TP re. 500 


— 


Queſlion, Whether the 300 J. was merged in the inheritance 
of the eſtate? 


Lord HARD WI CRE, ancellor, ſaid, That where there is no 
legal eſtate ſtanding out, but only an equitable charge, as the 
preſent, and the inheritance comes to the perſon entitled to the 
charge, the general rule is, that it ſhall merge; but particular 
circumſtances make exceptions to that rule, as where the per- 
ſon entitled to the charge takes only an eat? fail in the eſtate, 
and not the fee ſimple. Which diſtinction is taken in the caſe 
of the Duke of Chandos v. Talbit, 2 Wins, 604. 

So where the owner of the fee has manifeſted his intention 
that the charge ſhould mg as Thomas v. KennyſÞ, 2 Vern, 
34. Paxvcil v. ls organ, 2 Vern, 90. 


His Lordſhip ſaid, he ſubſcribed to the diſtinction in the cale 
of the Duke of Chandss v. Talbot, with this addition,“ Unleis 
«© there is evidence of the intention of the owner of the fee, 
*« that the charge ſhould not merge.“ 


4 Ruſh? 


CASES IN CHANCERY, Ee. 


Ruftout v. Ruſhout, in the Houſe of Lord, was cited; but 
bis Lordſhip ſaid, that caſe was attended with ſuch particular 
circumſtances that it could not be a precedent in any other. 


His Lordſhip ſaid, it would not in this caſe have been for 
the daughter's benefit not to have the charge merged ; for it 
could not be raiſed till ſuch time as ſhe could diſpoſe of the in- 
heritance itſelf. There was nobody to bring a bill againſt, in 
order to have the money raiſed, but herſelf ; and ſhe could not 
have mortgaged or fold any part of the eſtate to raile the 
money till ſhe attained twenty-one. 


S v. Ho land, July 1741, and Seys v. Price, were cited 
by Mr. Wilbrabam. 
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SALTERN againſt MELHU1SH. 


LAINTIFF, in order to prove the contents of a deed, 


which was charged in his bill to have been deſtroyed and 
loſt by Roger Melbuiſb, produced a deed ingroſſed, but not 
executed, which was proved to be a copy of the deed ſuppoſed 
to be deſtroyed. 


Objection: That the evidence of the deſtruction of the deed 
was not ſuſhcient. 


Lord CHANCELLOR : I am fully ſatisfied this deed ought to 
be read; and fo I ſhould be, if fitting at NH Prius. 


There are ſeveral rules by which evidence, even patrol, may 
be given of the contents of a deed : 


Iſt, It 3s ground ſufficient to ſhew that the deed is in the 
hands of the oppoſite party, and that he had notice to produce 
it, and does not. 


2d, Another ground is, to give reaſonable account of the 
deed being loſt or deſtroyed. Rule of Jaw is, that the beſt evi- 


Wnce muſt be given which the nature of the caſe will admit ; 
and 
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CHESTER 


againſt 
WiLLEsS. 


V. Norfolk 
v. Gyſtord, 
2 Vern, 208. 


s: Fe 1 


In Chancery, 
10th Decem- 
ber 1754. 


Evidence of 
the contents 
of a deed de- 
ſtroyed, and 
of the de- 
ſtruction of 
it, admitted. 


4 —— no — — - £ — 
— _ = — 


againſt 
MELHUISH, 


ſearched her houſe, but this deed was miſſing, and not to be 
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and in no caſe is that rule conſtrued with greater latitude than 
in caſes of this ſort. 


Here is ſtrong evidence that the deed did exiſt; ſtrong xi. 
dence of the contents of it, much more fo than in the pene- 
rality of caſes. Evidence of loſs or deſtruction generally de- 
pends on circumſtances; and it is very rare, even in cafe of 
deſtruction, that the poſitive proof can be had. The circum. 
ſtances here, on which I chiefly rely, are, that it appears by 
depoſitions, that Lady Berry, who was the ſurviving truſtee, 
had the deed in her cuſtody ; and that ſhe declared, “If ſhe 
e lived a week longer, ſhe would ſend all the deeds and papers 
« ejiſewhere ; for that ſhe was afraid they would be taken 
* away.” She then lived in the houſe of Roger Aeli 
(who is ſuppoſed to have deſtroyed them), and died in about a 
week afterwards. The truſtees of her will, aſter her death, 


found; that is now thirty-four years ago: Where elle could 
they look for the deed? Beſides, one of the witneſſes lays, 
ſhe has heard it was deſtroyed by Roger Melbuiſb; and that 
ſhe was often preſent when Roger's wife quarrelled with him 
for not having deſtroyed the deed. 


Medlicot v. iner, 1 Mod. 4. was cited at the bar, and ſaid 
to be the firſt caſe where evidence was admitted of the contents 
of a deed, | 


On the other ſide, Dr. Loyfiel's caſe, 10 Co. 83. was cited, 
to ſhew with what caution ſuch evidence ſhould be admitted. 


On the merits the caſe was: 


Thonas Metbuilh ſeiſed in fee, and alſo poſl:Ned of an zrtere/? 
termini of 2000 years of the ſame eflate in jure uxoris, why 
was an executrix : in 1699, on marriage of Roger Melbuiſf, 
ſettles the inheritance on him, and the iſſue male of the mar- 
riage, and in caſe of iſſue female only, then a ſum of 5909 l 
was to be raiſed for ſuch iſſue female; in which deed of fettie- 
ment was a covenant, that the eſtate was free from incum— 


brances, without any exception of this term. Roger had iſſue 
only 


CASES IN CHANCERY, Ee. 


only one daughter; and in 1715, reciting an agreement to 
aſſign this term, did, in performance of his promiſe, and in 
order to make further proviſion for his wife and daughter, 
grant and aſſign the term in truſt for himſelf for life, remain- 
der to his wife for life, remainder to his daughter. Afterwards 
his wife dying, he married again, and ſettled the very lands 
compriſed in the term. He has ſeveral children by the mar- 
riaze ; and by will, after giving them ſeveral pecuniary legacies, 
makes the younger children executors. 


Bill by plaintiff, the daughter of the firſt marriage, to have 
performance of the truſt, and benefit of the term or ſatisfaction 
out of the aſſets of Roger, 


It was proved in the cauſe, that Roger had burnt the deed of 
aſſignment of the term; and evidence was given of the con- 
tents of it, as before ſtated. 


Lord HARDWICKE, Chancellor : 


All caſes for relief againſt ſpoliation come in a favourable 
light; but notwithſtanding the rule, that things are to be 
taken iu dium ſpoliatoris, yet it ought to have no other conſe- 
quence but this, that where the contents of the deed deſtroyed 
are proved, the party ſhall have the ſame benefit as he would if 
the'deed itſelf was produced. This I lay down as a principle. 


(). What right plaintiff has under the deed deſtroycd in this 
cale ? | 


It 1s voluntary, though made in favour of a child, as an 
additional portion (and as ſuch more to be favoured than where 
there is not any the leaſt conſideration) ; and the ſubſequent 
ſettlement of the very eſtate was for a valuable conſidera- 
tion, and made without notice. That is an anſwer to the de- 
mand. Another anſwer might be given, in my opinion, v/2. 
that the plaintiff is not entitled to the thing. The aſſignment 
of the term by Roger muſt be taken as an aſſignment to attend 
the inheritance, What was the promiſe? to effectuate the 
ſettlement, If a bill had been brought to have the term aſſigned 
to attend the inheritance, this Court would have decreed it. 
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It was a term to commence in poſſeſſion after a term or 
ſeventy years, which term of ſeventy years was not to com- 
mence in polleſhon till after the expiration of three lives; ſo 
that this term could not commence in computation till 1733. 
Q. What was Roger's intereſt ? ſaid to be inereſſe termini; and 
ſo it is, becauſe not to commence till after the former term in 
computation of time; but it it had been to commence in poſſeſ- 
hon directly, and been concurrent with the former term, it 
would have been a veſted intereſt, Said, Iatereſſe ter mini is not 
grantable; but Co. Lit. 46. b. is expreſs to the contrary. 
However, it is releaſable, and in my opinion was releaſed 
by the covenant in the ſettlement of 1699, free from incun- 
brances. A covenant may operate as a releaſe, as covenant 
not to ſue a bond may, in caſe of an aQton on the bond, be 
pleaded in bar. | 


If there were any of the remainders in the firſt ſettlement 
exiſting, taking it to be an zntereſſe termini releaſed, or attend- 
ant on the inheritance, the plaintiff could not have any benefit 
of it, but it would have been to the benefit of the remainder 
man. 


2d Queſtion. Whether plaintiff is entitled to ſatisfaction out 
of the aſſets of Roger, he having conveyed away what was 
another's to a purchaſer, for real conſideration, without notice! 
This is a common head of equity; but what ever would be 
the caſe where the eſtate actually paſſes by ſuch voluntary con- 
veyance, or would ſo if it was not for the ſubſequent convey» 
ance for valuable conſideration. Yet in the preſent caſe the 
Plaintiff is not cntiticd to any thing under the a{lignment, ſap— 
poling the ſubſequent conveyance for valuable conſideration 
out of the cate, No ground for relief on that head, for plain- 
tiff never had any property in che term. 


zd Queſtion. Whether plaintiff is entitled to ſatisfaction ont 
of allets, by reaſon of the implied covenant? The words 
grant“ and © demiſe,” are implied covenants, with this 
diſtinction, that if there are covenants in the ſame deed, from 
the lame perſon, by which he covenants in a more reſtrained 


manner, that will reſtrain the general effect of thoſe words. 
There 
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There is no covenant in the deed from Roger, but there is a 
covenant in it from Richard Melbuiſh, in whom the legal eſtate 
was veſted, that he has done nothing to incumber, and though 
that does not amount to a covenant by Roger, yet it ſhews the 
intention of the parties. | 


The Queſtion then is, Whether any relief can be had in a 
Court of Equity, for ſatisfaction merely on an implied cove- 
nant? There is no caſe of that ſort to my knowledge. 


Thompſon v. Attjield, 1 Fern. 40. is of a different nature. 
The Court will ſupply defeQive conveyance in favour of chil— 
dren; and ſo would I here, if I thought Roger was entitled to 
this term, independent of the inheritance ; but the Queſtion 
now is, Whether plaintiff is entitled to a ſatisfaction, as for a 
debt? 


So Carr v. Aſhwell, roth March 1739, was a defeQive con- 
veyance, made good in favour of younger children. There is 
no caſe where the Court would decree ſatisfaction out of aſſets, 
if the father had no title to the thing he conveyed to his 
child. It might tend to ſtrip the other children of their provi- 
lion, in order to make an additional one for that child. The 
intention of the parent is, to give it if he can, not to create a 
debt at all events. This is by no means a caſe that calls on the 
Court to make a precedent. Plaintiff has had a portion of 
1000 J. which is equal to her mother's portion, and as much 
as her friends ſtipulated for her. That money appears to have 
been paid her fifteen years before ſhe was in ſtrictneſs entitled 
to receive it. Beſides, ſhe has an eſtate. 


BILL DISMISSED. 


On the part of the defendant, Mr. Wilbraham mentioned the 
caſe of Praund v. Turner, Fitzg. 105. 


Carr v. Aſhwell; and alſo 1 Mod. 115. that afionarit & tranſ- 
ſaſeit, all the money that ſhould be allowed by foreign ſlate, 
Kc. in lieu of his ſhare in a ſhip, amounted to an implied 
covenant, and an action was maintaincd upon it. 


For the plaintiff, Mr. Henley, in reply, cited 1 Fern. 40. 


251 
1754. 


| OAT CE 
SALTERN 
againſt 
MELHU1SH. 


ö — — 
— = 


— 2 - - 


2 


252 


Depoſition 
ſuppreſſed, 
On account 
that the 
whole was 
wrote down 
in the exact 
form of it by 
the attorney 
before 1t was 


taken. 


25th and 
27th January 


1755. 


FaRor pains 
a lien on 
goods con- 
ſigned to him 
from his cor- 
reſpondent, 
for the ba- 
lance of his 
account, as 
well as for 
the duties, 
&c.; and 
may retain 


CASES IN CHANCERY, &c. 


ANONYMOUS. 


OTION to ſuppreſs a depoſition taken before Commiſſion. 

ers, becauſe the attorney for plaintiff had wrote down 

the whole in the exact form of the depoſition before it was 
taken. And though it appeared that the witneſs had told him 
the facts and circumſtances mentioned in it, yet his Lordſhip 
ſaid, it would be of dangerous tendency to permit it to be 
read; for in depoſitions it 1s material to ſtate the evidence az 
given by the witneſs : in this caſe the attorney had methodiſed 
and worded it, and is therefore no more than an aflidavit. He 
ſaid, at law a witneſs is allowed to refreſh his memory by 
notes as to dates and names, becauſe there is nothing to guide 
the memory as to them ; but he never knew a Court of Law 
admit the whole evidence to be given from writing. There i; 
no certain rule how far evidence may be admitted from notes, 
Some judges had thought, and he was (he ſaid) inclined the 


fame way, that the witneſs might ſpeak from notes which 


were taken at the time of the tranſaction in queſtion, but not 11 
they were wrote afterwards. 


DE POSITION SUPPRESSED, 


KRUGER againſt W1Lcox. 


HIS cauſe coming on for further directions, the caſe 
was: 


Mico was general agent in England for Nulſtius, who was a 
merchant abroad, and at different times had received conſider- 
able conſignments of goods, and upon the balance of account 
was in diſburſe. Afterwards J/atkins conſigned to him a parcel 
of logwood, for which he paid the charges, &c. Watkins 
coming to England, Mico ſaid, as he was here, he might dil- 
pole of the goods himſelf: Watkins accordingly employs 4 


broker to ſell them, and Mics tells the broker, that IV atein's 
4. intends 
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:1tends to fell them himſelf, to ſave commiſſion ; and AI 
gave orders to the warehouſeman, to deliver the goods to that 
broker. The broker ſells them, and makes out bills of parcels 
to //atkins ; and opens an account with Yatkms, but takes no 
notice of Mico. 


After the goods were ſold, Mico begins to ſuſpect Watkns's 
circumſtances, and reſorts to the broker, to know whether he 
has opened an account with J/atkins, 


The great Queſtion in the cauſe was, Suppoſing Mice had a 
lien on theſe goods and produce, ſo as to be intitled to retain 
them for the balance of the account; whether he has not 
parted with that right ? 


After argument at the bar, Lord CHANCELLOR adjourned 
the cauſe to the 27th, and defired the four merchants, who 
were examined in the cauſe on the different ſides, might attend 
in Court, in order to be conſulted by him upon the point. 
And accordingly this day they attended, 9/8. Mr. Alderman 
Baker and Fethell, Mr. Willetts and Fonerecu : and after having 
alked them ſeveral queſtions, upon the cuſtom and uſage of 
merchants relating to the matter in doubt, his Lordſhip gave 
his Opinion with great clearneſs, as follows: 


Lord HaRDwICKE, Chancellor : 

This is a caſe of bankruptcy, in which this Court always 
inclines to equality: yet if any perſon has a ſpecific lien, or a 
(pecial property in goods, which is clear and plain, it ſhall be 
reſerved to him, notwithſtanding the bankruptcy. 


(Queſtion is, Whether, in this caſe, Mc is intitled to a ſpe— 
ae lien, and conſequently a preference in point of ſatisf: Aim 
gut of the money ariſing by ſale of theſe goods? 


Two things are to be conſidered : 
Iſt, What lien a factor gains on goods conſigned to him 


by a merchant abroad? and whether Mis gained ſuch lien 
in this caſe ? 
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2d, If he did, Whether he has done any thing to part 
with it? 


As to iſt. All the four merchants, both in their examina. 
tion in the cauſe, and now in Court, agree, that if there is , 
courſe of dealings and general account between the merchant 
and factor, and a balance is due to the factor, he may retain 
the ſhip and goods, or produce, for ſuch balance of the general 
account, as well as for the charges, cuſtoms, &c. paid on the 
account of the particular cargo. They conſider it as an intereſt 
in the ſpeciſic things, and make them articles in the peneral 
account. Whether this was ever allowed in trover at law, 
where the goods were turned into money, I cannot ſay; nor cin 
I find any ſuch caſe. I have no doubt, it would be fo in thi; 
Court, if the goods remarned in ſſiecis; nor do I doubt of its 
being io, where they are turned into money. 


To 2d Queſtion. I am of opinion, Ao has parted with his 
right, and that it is for the bencht of trade to ſay he has. 


All the merchants agree, that although a factor may retain 
for the balance of an account, yet if the merchant comes over, 
and the factor delivers the goods up to him, by his parting 
with the poſſeſſion he parts with the ſpccifc lien. Such 1s the 
law of the land as to retainers in other caſes. 


Queſtion. Whether this caſe amounts to the delivery up of 
the logwood to the principal? I think it does. Mc ſuffers 
Uatkins to employ a broker; and tells the broker, that Watk:n: 
intends to ſell them himſelf, to ſave commiſſion. Mice gives 
orders to the warehouleman to deliver the goods to the broxer. 
The broker ſells them, and makes out bills of parcels tc Mat- 
kins, and takes no notice of Alco. It amounts to the ſame 
thing, as if Mice had delivered the goods in ſpecie to // att, 


It is ſafer for trade to hold it in this manner, than other- 
wiſe; for by that manner of acting, Mico gave /'.ti1ns 2 
credit with other people (for the fale was public, and by that 
the goods appeared to be //:7kinss), which would not have 
been the caſe if Nico had retained for the balance of his 
account. 


8 I 
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It is better to allow that which is the public notorious 
tranſaction, than that which is ſecret, Suppoſe an action had 
been brought by J/atkins againſt the broker, for money had 
and received, the broker could not have detended himſelf by 
ſaying, So much is due to Mico. 


The merchants have admitted, that the ſpecific lien as to the 
cuſloms, charges, &c. does continue; even the Jaw would 
have allowed it, if the goods had remained in ſpecie; the 
goods being ſold, makes the cafe ſtronger. But that is not 
now before me, being determined by his late Honour the 
MASTER OF THE ROLLS, and acquieſced in by the parties. 


HORN againſt G1LPIN, 


NE-PART owner of a ſhip freighted it againſt the ex- 
preſs diſſent of the other. The ſhip and cargo were loſt. 
And held by his Honour, That the partner diſſenting ſhould 
not contribute ; that as he would not be intitled to any advan- 
tage from the freight by reaſon of his diſſent, ſo he ſhould not 
be anſwerable for any loſs, but the whole was at the riſque of 
the other partner. Nzte, This determination is contrary to the 
printed Report of Szre/ly v. Winſn, 1 Vern. 297; but that 
Report is not right, but differs greatly from the Decree itſelf, 
a copy of which was produced in Court, by which it appears 
the Decree was founded on the partner not expreſsly diſſent- 
ing; and agreeable to the Record is the report of the ſame 
cale, Stn. $OF. 


Dexy v. Boyfield, before Sir JOHN STRANGE, late Maſter of 
the Rolls, was cited; but his Honour ſaid, that determination 
was founded on Vern. printed Report of Szre/ly v. Winſor. 


2 Cha, C. 36. Anon, was cited. 
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BurLETON again} HumMrugy. 


HIS cauſe was part heard in the laſt Term, and came or, 
again this day. Caſe was, 


Thomas Humfrey, having only one child, a daughter, by bis 
will of 16th May 1752, deviſed to Nicholas Humfrey, his heirs, 
executors, adminiſtrators, and aſſigns, all and ſingular his lands 
and tenements, and perſonal eſtate, in truſt out of the rents and 
profits to pay to his wife Jane and his daughter Auna- Moric, 
until his daughter ſhould attain 21, or happen to die, an an- 
nuity of 40%. a piece: and in caſe his ſaid daughter ſhall marry 
with the conſeut nd approbation of the ſaid Nicholas Humfie, 
(ſuch conſent to be teſtified in writing), *that then the whole of 
all and ſingular the premiſes, togethet- with the int-reft and 
produce of what ſhall be raiſed thereout dufing the continu- 
ance of the ſaid annuity, more than ſhall be Tufficient to ſatisfy 
the ſame, ſhall, on the day of my ſaid daughter's marriage, 
be paid and conveyed unto the perſon my ſaſd daughter Hall 
marry, or to ſuch ules as ſhall on the marriage be agreed on. 
But in caſe my faid daughter ſhall marry without ſuch conſent 
or approbation, or ſhall die unmarried, then the whole of all 
and ſingular the premiſes ſhall, after the deceaſe of ſuch ſurvi- 
vor, be paid and applied unto and amongſt all and every the 
ſon and ſons, daughter and daughters, of my preſent and late 
ſiſters who ſhall be alive at the death of ſuch ſurvivor (except 
my nephew Humjrey), as tenants in common, and not as 
Jointenants. 


The daughter marricd within a month after the death of her 
father, without having ſo much as applied to Nicholas e 
for his conſent; but about eleven months after the marriage 


3 
* 


was had, obtained his approbation in writing; and it w. 
proved, he at the ſame time declared he believed he ſhoul. 


yo _— 


have conſented before the marriage, had he been requclted. 


Queſtion, 


perional eſtate ? 


[ — 


Whether the daughter has forfeited the real an: 
Yluich depends on two queſtions: 
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1ſt, Whether there ought to have been a previous conſent 
of Nicholas Humfrey? 


2dly, Whether, as the daughter was heir at law to teſta- 
tor, ſhe ought not to have had notice of the condition, to 
work ſuch forfeiture? As was laid down in Francis's caſe, 
8 Co. Fry v. Porter, 1 Mod. 86. 300. Mallon v. Fitzgerald, 
3 Mod. 28. Skin. 125. 2 Show, 


Mr. Wilbraham, on the part of the deviſees over, argued, 
That it is a condition precedent : That the daughter has nothing 
in her, till marriage with conſent ; for the eſtate is deviſed to 
the truſtee, if ſhe marry with his conſent, then in truſt for 
her; if not, then in truſt for the others : That the teſtator could 
not mean to give the truſtee a power of approving ſubſequent 
to the marriage; that would be enervating his primary inten- 
tion, which was to prevent an improvident marriage, by her 
not conſulting with Nicholas Humfrey : That inſtanter on the 
marriage the limitation over took effect, and could not be di- 
veſted by the ſubſequent approbation : That as to the point of 
notice, none could be neceſſary in this caſe, for the deviſees 
over, who (if any) were the proper perſons to give it, were 
infants; nor had they the legal eſtate given to them, as the 
deviſees over had in Mallon v. Fitzgerald. But if notice ſhould 
be requiſite as to the real eſtate, yet it was not ſo as to the per- 
ſonal. The reaſon why notice to the heir at law is required in 
the one caſe, does not hold in the other; which is, becauſe the 
real eſtate veſts in the heir at law /fanter on the death of the 
anceſtor; and he nced not look into the deviſe upon condition, 
tor he claims by deſcent, which is a better title, 


Lord Harpwickre, Chancelhr, gave his opinion, without 
hearing the reply : 

Caſes of this kind have undergone: various fates ; but of 
late, Courts have done all they can to prevent a child being 
ſtripped of a proviſion, eſpecially where there are no aggra- 
vating circumſtances, and the end of the father's intention and 
caution has been attained ; and have laid hold of, and made 


ſuch conſtruction of words, which they would not do in other 
caſes. 
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1755. The determination in Harvey v. Aſton was unavoidahle 
-——— * = 
5 and there were groſs circumſtances attending the breach of 


againſt, condition in that caſe. 
HumFREY. 


The preſent is the caſe of an only child, who by forſeiting 
this deviſe would loſe all her proviſion. The Court will not 
therefore make ſuch conſtruction, unleſs compelled to it by the 
circumſtances of the caſe, and precedents which are exactly 
the ſame. 


Two Queſtions : 
1ſt, What is the conſtruction of the will? 


2dly, What is the law on ſuch conſtruction, both as to 
the real and perſonal eſtate, which are connected together ? 


As to 1ſt. The teſtator has diſpoſed of the real and per- 
ſonal to the truſtee abſolutely in point of law. The condition 
in the former part imports to be a precedent condition, but in 
the latter it is expreſſed in other words. ; 


In the firſt part, it is conſent and approbation ; in the latter, 
conſent or approbation. It is argued, conſent and approbation 
muſt be taken to mean the ſame, that is, conſent but I am not 
compelled to conſtrue them fo, 


Queſtion. Whether the Court ſhall conſtrue the word © 2, 
in the former part, to mean *r; or the word © cx,” in tlic 
latter part, to mean * and?” I am at liberty to conſtrue them 
either way; and ſhall conſider it in the disjunctive; and then 
this ſubſequent approbation is ſufficient, and a previous conſent 
was not neceſſary. | 


It was but reaſonable to give the truſtee ſuch a power of ap- 
proving after the marriage. 


The daughter has married a gentleman without previous 
conſent of Nicholas Humproy, but he has approved of the match 
ſince: and what is material, and weighs with me, there is not 


a ſingle circumſtance offered to impeach the propriety of the 
13 match: 
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match: therefore I muſt take it to be ſuch a match as the truſ- 
tee might reaſonably have approved, and which the father 


would. 


2dly, Suppoſe apprebation was conſidered in this caſe as ſyno- 
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nymous to conſent, and ſuch conſent was neceſſary to be previous 


to the marriage. Queſtion, Whether the daughter has for- 
feited the real and perſonal eſtate for want of ſuc!: conſent ? 
As to the real, This caſe comes within the reaſoning in Fran— 
cis's caſe, that notice is requiſite to work a forfeiture in an heir 
at law, but not in a ſtranger; the latter can take only under 
the inſtrument that impoſes the condition; but the heir at law 
is ſuppoſed to enter and claim by deſcent, and has no occaſion 
to know the deviſe. This diſtinction is allowed to be law, in 


Notice muſt 
be given to 
the heir at 
law, of a 
condition to 
work a for- 
feiture. 


Fry v. Porter, and in Mallon v. Fitzgerald, which laſt caſe was 


of a devile in reſtraint of marriage. 


Objection. There is a condition precedent ; for the eſtate is 
deviſed to Nicholas Humfrey and his heirs, and nothing is given 
to the daughter, but on condition of her marrying with con- 
ſent; and therefore ſhe does not take by deſcent. But that 
makes no difference; for this is a mere truſt, and the daughter 
as heir at law will take the beneficial intereſt till the marriage: 
and therefore it operates as a condition ſubſequent. 


. 2dly, As to the perſonal. There is great difference as to 
the deſcent of the real and perſonal in general. The latter 
veſts in the executor for the next of kin: but here they muſt 
both go together : it was the teſtator's intention, that if the 
whole was not forfeited, no part ſhould. But if the perſonal 
will not follow the real on this ſecond point of notice, yet on 
the firſt point it will go to the daughter, as the condition is 
performed by the ſubſequent approbation of the truſtee. 


DECREE AN ACCOUNT, Ee. 
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Northing- 
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BAckwELL againſt CHILD. 


THE late Samuel Child and Barnaby and William Bactwell 

being partners in the banking buſineſs, under articles 
dated in 1743, in the proportions after mentioned; Sammel 
Child, by his will 24th June 1744, after giving ſeveral lega- 
cies, deviſes as follows: ** Ten, All the reſt and reſidue of 
* my perſonal eſtate, of what nature or kind ſoever the ſame 
be, I give to my dear wife, in truſt, to manage and diſpoſe 
of to the beſt advantage, for the benefit of all my children 
who ſhall be living at the time of my death, and to be di- 
vided and paid to each of them in the proportions following: 
two-thirds to the eldeſt, and one-third to the two youngeſt 
children, payable at 21; and if either child die before, ſuch 
his proportion which ſhall be due then to go to the ſurvivor, 
Item, Whereas I have by articles of agreement and partner- 
ſhip between myſelf and my ſaid two nephews reſerved to 
myſelf nine in twelve parts of the profits ariſing, and here- 
after to ariſe, by banking at my houſe at Temple- Bar, Lon- 
den; I do, purſuant to the power reſerved to myſelf thereby, 
diſpoſe of ſuch nine parts in manner following, viz. One- 
ninth to my nephews Barnaby and William Backwe!l, to 
their own ſeparate uſe, over and above the ſhares reſerved t) 
them by the ſaid articles of partnerſhip ; and that ſhare l give 
them in compenſation for the extraordinary trouble they hall 
be at in carrying on the ſaid banking buſineſs for the benefit 
of my wite and children.” He allo gave one-ninth to lis 


wife, three-ninths to his eldeſt ſon, and four ninths to his two 
youngelt ſons. 
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After making the above will, the articles of 1743 expired; 
and a year afterwards, Chi/4 entered into freſh articles with tlic 
Backweils, by which the buſineſs was divided into twenty-four 
parts or ſhares, fourteen of which were declared to be the pro- 
perty of Chill, ſeven of Barnaby Bachtmeli, and three of V. 
liam Backwell; and by thoſe articles, as in the former, there 


was a power reſerved to Samuel Child, or ſuch perſon as lie 
ſhould 
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ſhould appoint, of diſſolving the articles at any time, on giving 
notice. Child died on 14th October 1752, without having al- 


tered his will, One of the younger ſons 1s alſo dead, and 
there are two ſons ſurviving. 


After argument at bar, Lord Chancellor HARD WICK E took 


time to conſider of the caſe; and on Monday the zd of March 
delivered his opinion to the effect following : 


In the articles of 1743, there is a proviſion, in caſe any of 
the partners die during the continuance of the partnerſhip un- 


der thoſe articles, or any future articles, their ſhares to go to- 


their executors. There were, at the ſame time, ſecret, or what 
is called fide, articles entered into by them. 


Three conſiderations : 


iſt, What is the thing given? Which is the moſt mate- 
rial queſtion of all. 


2d, Whether the legacy or gift of the thing ſo given has 
ſuffered an ademption, either by ſatisfying or accelerating 
the payment, or by revocation ? | 


za, If not, Then what is the ſhare which plaintiff is in- 
titled to? 


As to iſt. It was inſiſted on part of plaintiffs, that it is one- 


ninth of the partnerſhip, taking it in general, in whatever 
ſtate it is at the death of Child. 


On the part of defendant, that the intereſt under thoſe arti- 
cles being gone, the legacy is gone too : that taking it to be a 
legacy of quantity, yet it is ſaid not to be ſuch as may be ſup- 


plied, as of corn; but that it is an individual thing. I do not 


agree to any of theſe diſtinctions: I admit it to be a ſpecific 
legacy, but not an individual. 


[ think it is a ſpecific legacy of quantity, bequeathed out of a 
certain body; and if the body be ſubſiſting at the death of the 
teſtator, the legacy ſhall be paid out of it. It was ſaid to be like 


a novation of a debt, which does not deftroy the legacy of 
the debt. 


3X (Queſtion. 
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Queſtion, Was this body ſubſiſting at the death of Child? 
I think it was. 


In both ſets of articles, proviſion is made for what ſhall he 
done, during the continuance of thoſe or any future partner. 
ſhip, on the death of any of the partners. They conſidered it 
not as depending merely during the articles, but as a continuing 
ſcheme; and it is obſervable, that no new ſide- articles were en- 
tered into when they entered into new articles. 


This caſe differs from the caſe cited out of Vis. where it 


is taken for granted, that a renewed leaſe for years would paſs 


under a general deviſe of all his lands, &c. or under a reſiduary 
clauſe. The partnerſhip is not to be conſidered as at the time 
of making the will, but variable and ambulatory, Where a 
perſon in trade makes proviſion out of his ſhare for his family, 
and afterwards renews the partnerſhip, by which perhaps his 
intereſt is varied, yet it is not a revocation ; if it was, it would 
occaſion great confuſion. 


Am of opinion, he intended one-ninth of what ſhould be 
his ſhare in the partnerſhip at his death. 


2d Queſtion. Here 1s no ground to ſay there is an ademp- 
tion. The Backwel!s are to be conſidered as purchaſers of the 
additional ſhares or intereſt under the laſt articles, by the con- 
tract itſelf, A ſtrong caſe was put, where one gives 90001. 
South-Sea ſtock, and by will gives one-ninth to A. He after- 
wards ſells one-ninth to the legatce. That is not a ſatisfaction 
of the legacy. If he had piven it in his life-time, it would 
have been a fatisfaQtion : ſo would a gift have been in this caſe. 
What weighs with me materially is, if I ſhould decree the le- 
gacy to the Backwells to be revoked, I muſt determine the whole 
diſpoſition of his ſhare in the partnerſhip to be ſo too. That 


would make great confuſion in the family of Ch:/d. There 


would then be an end of Mrs. Child's power over the partner- 
ſhip. The words are, © 1 give all the power which I have 9} 
* the. ſaid articles.” It could not be the teſtator's intention. 


3d Queſtion. The whole of C5:/2's intereſt at his death, 
which was fourteen twenty- fourths, muſt be divided into nine 
parts, and the plaintiffs are intitled to one. 


Lord 
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Lord STRANGE again/} SuITH, 


UGH SMITH, after marriage, ſettled ſeveral eſtates in 
H England and Treland, in default of iſſue male, on his two 
daughters, Dorothy and Lucy, in ſtrict ſettlement, with croſs 
remainders, that is, a moiety to each, with a proviſo in caſe 
either of them ſhould marry before they ſhould reſpectively 
attain twenty-one, without the conſent of Dorothy, their mo- 
ther, if living, firſt had in writing under her hand, or if the 
ſnould be dead, without the like conſent of Leonard Barrett 
and Charles Smith, or the ſurvivor, the eſtate for life limited to 
them, or either of them, that ſhould fo marry without con- 
ſent, ſhould from thenceforth ceaſe; and Barrett and Smith 
ſhould, immediately after ſuch marriage, eater, and receive 
and take the profits, for the life of ſuch daughter reſpectively, 
upon truſt to pay the rents and profits to the proper hands of 
ſuch daughter or daughters reſpectively, for her or their ſole 
uſe, or as ſhe ſhould appoint ; it being the intent and meaning, 
that the ſame ſhould be for the peculiar maintenance and 
expence of ſuch daughter or daughters ſo marrying without 
conſent as aforeſaid; and that the huſband or huſbands ſhould 
in nowiſe intermeddle ; and that the ſame ſhould not be ſubje&t 
to his or their debts. 


Dorothy married Mr. Barry in the mother's life-time, but 
without her conſent, by which ſhe became entitled to a moiety 
of the eſtate to her ſeparate uſe. 


Lucy married Lord S!ranze; and it was proved that Mrs. 
Smith, the mother, made the firſt offer of the match; that ſhe 
received him at her houſe, and encouraged his addreſſes, and 
was in treaty with him, and Lord Derby his father, about the 
ſettlement 3 but that afterwards ſome little differences aroſe 
with regard to the ſettlement, which were but trifling, and ſhe 
thereupon declared ſhe would have nothing to do with the 
Derby family: that ſhe then took offence at Lord S?range, on 


9 


a ſtory 


Lincoln's Inn 
Hall, 

4th March 
1755 


Deviſe to two 
danghters, 
Proviſo, if 
either marry 
without the 
conſent of 
their mother, 
it ſhould be 
to her ſepa- 
rate uſe, &c. 
The mother 
propoied and 
encouraged 
the marriage 
of one of her 
daughters 
with Ld. S. 
and after- 
wards refuſed 
her conſent 
out of pique 
and refent- 
ment; the 
marriage 
was had with- 
out her con- 
ſent, and 
held no for- 
feiture. 
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a ſlory ſhe had heard of his having refleQed on her; and de. 
clared ſhe would not conſent to the match, 


Lord HarRDwicke, Chancellor: 


Mr. Sith has uſed the very means to induce his daughters 
to break the obligation he meant to lay on them; for if they 
were fond of power, and to get a ſeparate right to the eſtate, 
independent of the perſons they intended to marry, they had 
nothing to do but to marry without their mother's conſent, 


Queſtion. Whether here are ſufficient grounds to vary the right 
of the parties? It appears to have been a very proper match; no 
objeCtion made to Lord S range on any account, till Mrs, Sith 
was told a ſtory of his having reſſected on her. She appears 
to have firſt propoſed the match, and encouraged his addreſſes, 
This caſe falls within the reaſon of Meſgret v. Meſgret, and 
Daily v. Deſbouverie; the foundation of which is, that the 
withdrawing conſent, after ſuch encourageinent, is a deluſion 
on the young folks; and it is not to be imagined, after they 
had fixed their affection by ſuch encouragement, they will be 
eaſily induced to alter it. Lady Strange not entitled to her 
ſeparatę uſe, 


N. B Mrs. Bar:y appeared in Court, and deſired the rents 
of her moiety might be paid to her huſband ; but as the ſettle- 
ment directed them to be paid to the daughters ſeparate ule, 
or ſuch perſon as they, or either of them, ſhould by writing 
appoint, his Lordſhip ordered an appointment under her hand 
to be laid before the Maſter, for the juſtification and ſatisfaction 
of the truſtces, 


BIRCII againſt BLAGRAVE. 


ILLIAM PETTY, by leaſe and releaſe, in 1739, in con- 
ſideration of love and affection to his only daughter and 


ſeveral ellates child, Auna Maria Wharton, widow, and as a further provi” 


ſion for her, conveyed ſeveral eſtates in Suffolk to her in _ 


to his daugh- 
ter, Who was 
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It appeared in proof, that the daughter was never acquainted 
or informed of the contents, but the father kept it ſecret, and 
continued in poſſeſſion of the eſtates, and received the rents of 
mem to his death, except ſuch part which he ſold after he had 
executed the above-mentioned deeds. He alſo cut down tim- 
ber. It was proved, that he made the conveyance in order to 
diſqualify himſelf from being Sheriff of London; for by this 
means the eſtate which he had left was reduced to leſs than 
15,c00 J. value; but that afterwards altering his mind, inſtead 
of ſwearing he was not worth 15,000 J. and fo being excuſed 
the office, he ſubmitred to pay the uſual fine for not accept- 


ing it. 


After making the above conveyance, he by will deviſed all 
his real eſtate. 


Bill by plaintiff's deviſees againſt the heirs at law of the 
daughter who was dead, for a conveyance of the legal eftate of 
the lands comprized in the above deeds. 


N. It appeared the daughter had received a conſiderable 
portion on her marriage, and had a jointure ſettled upon her. 


Lord HarDwicke, Chancellor: 


Theſe ſort of caſes ſtand on their own circumſtances. In the 
preſent I lay aſide all conſiderations of fraud and truſt; the 
ground I go on is miſtake and miſapprehenſion in William 
P., of which he was ſatished before he made his will. His 
intention was, to put the legal «tate oat of himſelf, which he 
thought would enable him to take the oath, and fo get excuſed 
from ſ-rviag the office of Sheriff; and yet he meant to reſcrve 
to himſelf the ben ficial intereſt ; and therefore he received the 
rents, and fold part of the eſtate; and though fuch ſale would 
be good againſt a voluntary ferilement by ſtat. Eliz. yet it 
ſhews his intention was, not to part with the beneficial intereſt 
in the eſtate. This is greatly ſtrengthened by its being con— 
veyed to a daughter not to take effect after his death, but in 
poſſeſſion), who had received a portion from him, and was 
jointured. Am of opinion, the conveyance oughr not to take 
effect againſt his intention, unleſs he had actually taken the 
3 1 ; "oath ; 
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oath ; that would have been againſt conſcience, and in fraud of 
the law; and whether it be in fraud of the local law of Ln. 
don, or general law of the land, is the {ame thing. Such was 
the caſe of Colonel Pitt; he ſat in the Houſe of Commons by 
virtue of the conveyance. Suppoſe Genrge Pitt had found his 
miſtake, and repented of it before he had carried his intention 
into execution, and Colonel Tt had not been in parliament, I 
ſhould have thought a contrary determination would have pre- 
vailed. In this cafe, Petty found his miſtake, and inſtead of 
taking the oath, paid the fine as qualiſied. 


It was ſaid, as the ſine was paid ſome time afterwards, he 
might have increaſed his eſtate to 15, ooo J. in the mean time. 
If that is doubted, it ſhall be enquired into. $ 


Caſes cited, where father made a conveyance, with intention 


at firſt for the benchr of his child, but afterwards altered that 


intention, yet the child held to be well entitled ; were cer- 


tainly right, for he could not alter his intention without power 
of revocation. 


Clavering v. Clavering was the caſe of two voluntary ſettle- 
ments, both intended beneficially for the grantees. The prior 
took place, 


Ward v. Lant, Prec. in Ch. 182. was concerning perſonal 


eſtate ; but the ground on which the caſe went is material to 
the preſent. 


I am of opinion, the will paſſed the truſt, and that the plain- 
tiffs are entitled to a conveyance of the legal eſtate from the 
heirs at law of the daughter. 


SMITH againſt PaARTRIDGE. 


HOMAS PARTRIDGE. being tenant in tail under a ſettle- 
ment made by his father, ſuffered a recovery, and barred 


the remainders. He afterwards, by indentures of 4th and Sth 
I1 F anuary 
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January 17 36, reciting, that he was deſirous to continue his 
eſtate in the male line of his family, excluſive of his daughters, 
ſubject as therein mentioned, he ſettles it on himſelf for lite, 
remainder to his wife for life, remainder to truſtees for 500 
years, remainder to Freeman Partridge, remainder over. 


The truſt of the term was declared to raiſe, by perception of 
rents and profits, or by leaſe, ſale, or mortgage, or any other 
way, within or at the end of one year after the deceaſe of the 
ſaid Thomas Partridge and his wife, for Rebecca Partridge his 
daughter, her executors, adminiſtrators, and aſſigns, 8 50 J. to 
be at her and their abſolute will and diſpoſal. 


Rebecca was 3o years old when the laſt ſettlement was made, 
and afterwards died in the life-time of her father, Thomas Part- 
ridge, who is ſince dead. 


Bill by her repreſentatives. Queſtion, Whether they are 
entitled, as ſhe died in her father's life-time? or whether it 
ſhould fink into the inheritance of the eſtate ? 


SIR THOMAS CLARKE, Maſter of the Rolls, after having 
taken ſome days for conſideration, delivered his opinion : That 
the repreſentatives are entitled : that the preſent is not like the 
cales where portions are charged on land, payable at twenty- 
one, or marriage, and the children die before either of thoſe 
events happen, the portion ſinks, becauſe by their death they 
could not want it. Here the daughter was at age, and had 
occaſion for the money. That the poſtponing the payment was 
merely for the convenience of the father and mother, and the 
eſtate, that it ſhould not be raiſed till after their deaths; but 
it was intended to veſt immediately; otherwiſe there would 
have been inſerted the words, * if ſhe ſmall be then living.” 


DECREE the money to be paid, 
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Grey Sgainſt HESKETH. 


LAINTIFF was preſented to the living of S!eyning by de. 
fendant, and previous thereto gave a general bond of 
reſignation after the end of fix years, on three months 
requeſt ; action ſued at law, and judgment recovered upon the 
bond. Bull by plaintiff for an injundion, and, zer alia, for 
a diſcovery, whether defendant had not fold the advowlon ſince 
the end of the fix years, with a promiſe of procuring an imme— 
diate reſignation. 


Defendant demurred to the diſcovery, as tending to ſubject 
him to the penalties of the ſtatute againſt ſimony. 


Lord HarxDwickr, Chancellor, was of opinion, that the ſale 
of an advowlon during a vacancy 1s not within the ſtatute of 
ſimony, as ſale of the next preſentation is; but it is void by 
the Common Law. Theſe fort of bonds are held good at Law, 
and fo they are in Equity, unleſs an ill uſe is attempted to be 


made of them, in which caſe this Court will interfere. 


Queſtion, Whether ſale of this advowſon, under theſe cit- 
cumſtances, attended with an immediate reſignation, is an 
abuſe? It ſeems to be an evaſion of the ſtatute; perhaps if 
more money had been given by reaſon of the vacancy, it might 


be within the ſtatute. It deſerves diſcovery. 


D: NMURR R OVERRULED. 


N. B. It was ſuggeſted in the bill, aud made a defence at 
law, that the Biſhop had retuled to accept the teſignation. lis 
Lordihip approved the conduct of the Biſh p, in cafe he was 
intormed the advowſon was ſold to be attended with an imme— 
diate religiiation, And he allo expreſſed numſelt of the lame 
opinion with the Judges in the King's B , that the Biihop's 
iciulal to accept the reſignation Was no excuſe tor the incum- 
| bent's 
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bent's not reſigning; for that he had undertaken to reſign, 
which implies both reſignation and acceptance, without which 
the reſignation is not complete. 


His Lordſhip ſaid, That the Lord Keeper went too far in 


the caſe of H://yard v. Stapleton, Mich, 170i. Caf. in Ez.“ 


Abr. 86. 


RAWDEN againſt SHADWELL. 


HE defendant had won 5920/7. of the plaintiff at backgam- 
mon, for which he ſome time afterwards gave the defend- 


ant a bond, and after that paid part of the money. And on 


bill brought to be relieved againſt the bond, and to be repaid 
the money which he had paid in part diſcharge of it, Lord 
Hanůn wick, Chancellor, decreed accordingly, with great 
clcarneſs; and ſaid, By ſtat. 9th Anne, all ſecurities for money 
won at play are made void ; conſequently the payment under 
any ſuch ſecurity cannot be ſupported. That the time limited 
by that ſtatute, for ſuing for the recovery of money paid, means 
money aQually paid at the time it is loſt, and does not extend 
to {ecuritics. 

In this caſe it appeared, the plaintiff knew he was not obliged 
to pay the money, and had ſo declared before he gave the 


bond, and the tranſaQtion was many years ago, yet decreed. as 
above. 


Torsox againſt Hall and Others. 


(CHFTAIN HALL, deceaſed, was hufband of the ſhip Eli— 
Zabeth, trading to the 4 Judies, and as ſuch employed 


the plaintiff, who dealt in iron, in furniſhing and fitting her 
Out, | | 


iradeſmen employed by the huſband of the ſaid ſhip in fitting her out. 
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It was proved in the cauſe, that Hall uſed to refer the tradeſ. 
gr Opn men's bills to one Brocke, who acted as his clerk, and exa- 
A 7 mined them ; and as he reſided at ſome diſtance from Hall (the 
and Others. former lived at the South-Sea Houſe, and the latter in Ormond. 


Street), he uſed to give the tradeſmen a certificate as ſoon as he 
had ſettled the bills, and Hall uſed to diſcharge them directly. 


The plaintiff, eight or nine months after the ſhip E/izabeth 
had failed on her voyage, delivered his bills, and Brooke ſigned 
a certificate, and plaintiff at the ſame time gave a receipt for 
the money. In four days afterwards, plaintiff went to Hull. in 
in order to receive the money, who paid him a large ſum of 
money upon general account (as he had dealings with plaintiff 
at the ſame time with reſpect to other ſhips), and wrote on 
the back of the certificate, Not paid. 


Hall, in about a fortnight after the certificate was ſigned, 
died inſolvent. 


Bill againſt the defendants, the part owners of the ſhip, to 


have the receipt delivered up, and to be paid his bill on account 
of the ſhip Elzabeth. 


Lord HARDWICKE, Chancellor : 


I am of opinion, plaintiff has a right againſt the part 
owners, and 1s proper in applying here. 


Two Queſtions : 


iſt, Whether plaintiff had any demand or cauſe of action 
againſt the defendants, or againſt 77// ? 


2d, If he had againſt the defendants, whether he has 
done any thing to diſcharge that demaud as againſt them? 


As to 1ſt, It does not ſeem to be much diſputed ; nor can 
it; for it is a clcar caſe, the work was done, and the goods 
delivered, on account of the owners. If it had been ia 4 
foreign country, by the maritime law, plaintiff would have 
had a lien on the ſhip itſelf. The huſband is only a ſteward. 


Hall was huſband to a great many ſhips ; very large ſums of 
money 


CASES IN CHANCERY, Ge. 


money are laid out in fitting every ſhip: it 1s monſtrous to 
think that credit for all theſe ſums ſhould be given to the 


huſband only. 


The determination of this point will govern the ſecond ; 
that is, if Hall is conſidered as ſteward or agent, and credit for 
the tradeſmen's bills is not given to him, but to the owners. 
The owners are liable, unleſs there 1s any fraud or impoſition 


put upon them. 


This anſwers the objection of latches in plaintiff in not de- 
manding the money. It was from the ſteward he was to 
demand it; and in that reſpect this caſe differs from the caſes 
put of bank notes, goldſmiths' notes, and bills of exchange. 
In thoſe caſes, there ariſes a new contract with a third perſon, 
No new contract can be ſaid to be with the ſteward. 


Objection. The plaintiff has given a receipt for the money. 
But it is admitted, ſuch a receipt given to the debtor himſelf 
would not have been a diſcharge of the debt, without its being 
actually paid; no more will it, if given to the debtor's ſteward 
or agent, unleſs it be done by fraud, and with a view to im- 
pole on the debtor. 


If the part owners had been diligent in calling Hall to an 
account, and they had allowed the money on this receipt, in 
ſuch caſe it might have been conſidered as putting it in the 
power of Hall to impoſe on the owners, and the owners had 
been diſcharged from the debt, and plaintiff muſt have ſuffered. 
But if plaintiff has neglected calling for his debt in the uſual 
time (which is ſaid to be generally done in three or four weeks 
after the ſhip has ſailed), the owners have been equa!ly negli- 
gent in not calling Hall to account. 


Tt appears to me to be a moſt innocent tranſaQion, It is 
not uncommon for tradeſmen to ſend in bills with receipts 
underwrit, to cuſtomers whole pay they can depend upon. 


Where a ſervant has money given him by his maſter, and it 
is uſual for him to pay the tradeſmen's bills at a certain time, 
"Y if 
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if they will give receipt to the ſervant without receiving the 
moncy, and the maſter has allowed ſuch receipt in his account 
with the lervant ; the tradeſmen are bound by the receipt, ang 
cannot come againſt the maſter for the money : for by giving 


the receipt, they put it in the power of the ſervant tv impoſe 
on the maſter, 


DEcREE, e. 


SCROGGS againſ} CCROGGS., 


SETTLEMENT was made, purſuant to articlcs before 

marriage, by which William Scroggs and his wife were 
tenants for life of Chute- Logge eflate, with remainder to ſuch 
child or children of the marriage in tail male, as Jillian 
Scrorg', with the conſent of truſlees therein named, of which 
the preſent Duke of Somerſet was the ſurvivor, ſhou!d appoint, 
ſo as the eldeſt fon ſhould have 1001. a year for life charped 
upon the eſtate; and for want of ſuch iſſue, or in default of 
appointment, to the firſt, &c. ſons in tail male, 8c. 


William Scroggs had two ſons, the plaintiff Mn. and 
Edward; and had, by repreſenting the plaintiff as undutiful 
and extravagant, prevailed on the Duke to join in appointing, 
by deed, the eſtate to Edward, the youngeſt ſon. 


Bill by plaintiff, to ſet aſide the deed of appointment, for 
miſtepicſentation and impoſition on the Duke by He 
Screggs, the father; and, iter alia, the Duke was examined, 
and read in evidence to prove the miſtepteſentation; and other 
perſ'+.8 t6 prove the plaintiff was dutiful, and not extravagant; 
and to prove that the defendant Milliaum Scraggs, the father, 
acted from partiality to the younger fon, and anger and relent- 


ment againſt plaiutiff. 


On the other fide, the evidence of the father himſelf was 
offered to be read, io prove the plaintiff's undutifulnets and 
extravagance; but being objeAed to, Lord HaRbwaicke, 
| „ 15 Chanc ler, 
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Clancellor, expreſſed himſelf clearly of opinion, that his evi= 1755. 
dence ought not to be read; for the power is to be conſidered FRA 
as a truſt to be executed with diſcretion : that the father was «gain/ 
charged with breach of the truſt, by having impoſed on the 
Duke by miſrepreſentation; which depended on the truth or 
untruth of his ſuggeſtions of undutifulneſs and extravagancy 
in plaintiff; and therefore he was improper to be read in evi- 
dence to prove them himſelf: that if the plaintiff ſhould pre- 
yail, and ſet aſide the deed of appointment, the plaintiff would 
be intitled to coſts; and he could not have them againſt the 
Duke, or againſt Edward, the younger brother, but againſt his 
father only. 


Note, The appointment was ſet aſide. 


Gallant v. Parker ; Sir George Downing v. Bagnal, 6th and 
*th 7uly 1753, were cited on the part of the plaintiff, 


FERRAND againſt PRENTICE, In Chancery, 


loth June 
1755. 


ILL for ſecurity of a legacy, which the defendant, the exe- Court will of 


courſe order 
cutor, was to pay at the end of ten years from the death ſecurity for a 


F : 
of the teſta or; and though no particular reaſons were aſſigned, bie A K lu. 


as waſting aſſets, or infolvency in defendant; yet decreed on te day. 


| hnſon v. 
the general rule of the Court, by Sir Thomas CLARKE, hylerine 


Maſter of the Rall, who fat in the abſence of the Lord 17th July 


1749. 
CYANCELLOR, | 
LOVE DAV againſt HorkiNs, 15th June 
1755. 


ELTAPETH LETHEUILLIER, by will 26th November The word 


heirs in a will 


1745, deviſed, © Item, I give to my fiſler Loveday's heirs conſtrued 
* bccol.” «I give to my ſiſter Brady's children equally 1000/7.” ar angel 
cy. 
At the time of making the will, Mrs. Loveday had two 
children, vis. the plaintiff, and a daughter named Marti, who 


4 A was 


SCROGGS, , 


_ r= i 
PTR - — 
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LovE DAY 
againſt 
HoyKk1ts. 


Thomas v. 
Bennett, 


2 Wms. 342. 


Atthe Rolls, 
24th and2vth 


Juze 1755 


By marriage 
articles, it 


was agreed, 


that :0001. 
ould be laid 
out in land, 
and ſettled 
on the huſ— 
band and wiſe 


children of Mrs. Loveday, the ſame as in ſubſequent clauſe to 
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was married to the Rev. William Gibſon. The daughter after- 
wards died, in the lifetime of the teſtatrix, leaving three 
children, Mrs. Zoveday is fill alive, and the plaintiff is the 
only ſurviving child. 


Bill to be paid the 6000 J. 


Queſtion, Whether the teſtatrix intended to include the 
children of Mrs. Loveday and their deſcendants in the word 
« bars?” And whether the defendants, the children of the 
deceaſed daughter, are intitled as ſuch to a moiety of the 
6000 l. which would have been their mother's ſhare if ſhe had 
ſurvived the teſtatrix? 


Sir THomas CLaRKE, Maſter of the Rolls, who ſat in the 
abſence of Lord HaRDwicke, Chancelicr, was clearly of opi- 
nion, That the teſtatrix intended to give the 6000/7. to the 


Brady's children, and had not their deſcendants in view; or if 
ſhe had, yet as ſhe has not expreſſed herſelf ſuſſiciently, the 
Court cannot conſtrue the will ſo as to let them in to take. And 
accordingly decreed the whole 6000/7. to plaintiff. 


Murray, Attorney-General, and I, were for plaintiffs ; Mr. 
Milbrabam and Comyns, for the defendants, the G::/ons. 


N. B. Lady Hophins, the reſiduary legatee, and executrix 
of the will, diſclaimed, by her anſwer, and at the bar, all right 
to the Goo0 /, 


Dop again/l Dop, 


Y articles of 5th Ofober 1738, on the marriage of Doctor 
Peirce Dod, it was agreed 3000 J. ſhould be laid out in 

the purchaſe of a freehold eſtate, to be ſettled on him for life; 
remainder to his wife for life; remainder to the uſe of ſuch 


iſſue of their bodies, in ſuch parts and manner as Dad and 1 
| Wl 


1 
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wife ſhould by deed or writing appoint, and for want of ap- 
pointment, to the uſe of the iſſue of their bodies; remainder 
to the right heirs of Doctor Dad. There was no proviſion for 
younger children. 


Doctor Dod died without making any appointment, and 
leaving his wife and three children, two ſons and a daughter. 
The 3000 /. is not laid out in purchaſe of freehold eſtate, but 1s 
inveſted in South-Sea ſtock, and Sguth- Sea annuities. 


Bill by the eldeſt fon, to have the 3000 J. laid out according 
to the articles, and ſettled on him in tail, remainder to his bro- 
ther and ſiſter in tail, with the reverſion in fee to himſelf. 
Croſs bill by the younger children, to have the lands to be 
bought and ſettled on them equally with the eldeſt ſon. 


Q. On the conſtruction of the articles ? 


Sir TuonAs CLARKE, Maſter of the Rolls, was of opinion, 
That the lands to be purchaſed ought to be ſettled in ſtrict ſet- 
tlement, and limited to the firſt, &c. ſons in tail, with remain=- 
der, the daughter being dead without ifTue, to the right heirs 
of Doctor D:d4, And decreed accordingly. 


In the above cauſe a queſtion arofe, Whether by the words 
al the reſt of my ęſtate and firtune in a will, the copyhold eſtate 
of which the teſtator was ſeiſed, as well as his freehold eſtate, 
paſſed? And Mr. Comyns cited the cafe of Robinſon v. Fletcher, 
11G. 2. before Lord HarDwiCKe, Chancellor, where a perſon in- 
titled to the truſtof a copyhold deviſed all his lands; and held, the 
truſt of the copy hold did not paſs. And his Lordſhip, in giving 
his opinion, obſerved, That the word ** /and” or “ tate,” will 
not paſs copyholds in general, unleſs there is ſome indication of 
tne teſtator's intention that copyholds ſhould paſs : as where he 
has ſurrendered his copy hold to the uſe of his will, and then 
deviſes all his lands : in ſuch caſe the ſurrender is a plain indi- 
cation, and the copyhold ſhall paſs, 


Note, His Honour reſerved the conſideration of this 
Queſtion, 
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for theirlives, 


remainder to 
{ſuch iſſue, 

& c. as they 
ſhould ap- 
point; and 
in default of 
appointment, 


to the iſſue of 


their bodies. 
On the death 
of the huſ- 
band without 
appoint- 
ment, held, 
the land 
ſhould be ſet- 
tled in ſtrict 
ſettlement, 
viz. on wiſe 
for hte, re- 
mainder to 
the firſt and 
other ſons in 
tail, 


Haſlewood 
v. Pope, 

3 Wms. 322. 
Elwell v. 
Polhill, in 
„ 

and 12 C. 2. 
There muſt 
be a plain 
indication. 
Harris v. 
Ingledew, 

3 Wms. 91. 
Gibſon v. 
Stiles, before 
Lord Hard- 
wicke. Equi- 
ty was con- 
ſtrued gene- 
ral words, ſo 
as to include 
copyholds, 
with reſpect 
to creditors ; 
but quere, as 
between vo- 
lunteer and 
heir at law? 


t2 
_ 
2) 


gth July 
1755 


A freeman of 
London hav- 
ing a {on by 
a former 
marriage, 
married a ſe- 
cond wife, 
and died. 
She is inti- 
tled under 
the cuſtom of 
London, 
which 1s not 
taken away 
by the ilar. 
of 11 G. 1. 
in this caſe, 
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DaANSEN againſt Hawts, 


WOMAN married a freeman of London, who had a fon 

by a former marriage. The ſon afterwards died, and the 
huſhand deviſed his perſonal eſtate to be laid out in ſecurities, 
and the intereſt of the whole to be paid to his wife for her life, 
and after her deccaſe the principal to be paid to his ſiſter, and 
her children, or ſuch of them as ſhould be 7her living. 


The widow claimed a moiety of the perſonal eſtate by the 
cuſtom of London; and held by Lord HarDw1icke, Chancelhr, 
with great clearneſs, That ſhe is intitled to it: 1ſt, As it is not a 
caſe within the words of the ſtatute of 11 G. 1. c. 18. . 17. fo as 
to be intitled to the privileges of it, becauſe the huſband had iſſue 
by a former marriage: And, 2dly, If the Court could go out 
of the words of the ſtatute, yet it muſt be ſuppoſed, that the 
woman knew he was not within the deſcription required by 
the ſtatute, and therefore married him on the faith of being 
intitled to the benefit of the cuſtom, 


Another queſtion, as to the manner of ſettling the other 
moiety : Whether it was a contingent deviſe to the lifter and 
her children, not to take place till after the death of the wife! 
or, Whether it ſhould be conſidered as a veſted intereſt in them, 
and the payment of the money only poſtponed? The widow 
inſiſted on its being a contingent intereſt; and that if the 
ſiſter's children ſhould all die in her lifetime (the faſter herſelf 
being dead), that ſhe ſhould be intitled to a moiety of the 
money under the flatute of diſtribution. 


Lord Harpwicke, Chancellor, was of opinion, That the 
intereſt was veſted, and the time of payment only was polt- 
poned till after the death of the wife, which was done for 
conveniency, and in order to let the wife receive the whole 
profits. The word © ther” means the ſame as the precedent 
words“ after ber deceaje * and thoſe words are not to be con- 


ſtrued ſtrictly to mean, aſter her natural death, but, after the 
13 determi- 
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Jetermination of her intereſt by natural death, civil death, for- 
feiture, or otherwife ; like the caſe of the limitation of a real 
eſtate to A. for life, and after his death to B. B. will be inti- 
fled, not only on the natural death of A. but on his civil death, 
forfeiture, or any other determination of A.'s eſtate in his life- 
time. The only view was, that if any of his ſiſter's and her 
children ſhould be dead before the determination of the wife's 
intereſt, her ſhare ſhould not go to repreſentatives, who might 


be ſtrangers, but to the ſurvivors. 


HinTon againſt HIN TOx. 


OSIAS HINTON, ſeiſed of a copyhold eſtate for three 

lives, held of the manor of Little Sutton, ſubject to a cuſ- 
tomary right in the widow to enjoy for her life the whole 
eſtate of which the huſband dd ſeiſed, articled for the ſale of 
it for valuable conſideration, but died before it was actually 
ſurrendered. The widow claimed her freebench, and had 
recovered a verdict in ejectment at law. The preſent bill was 
brought for a ſpecific performance of the articles, and an in- 
junction to ſtay proceedings in the action. 


Q. Whether the widow's right to her freebench is bound 
by theſe articles? or, Whether, as the huſband had not actually 
ſurrendered the copyhold, ſhe is intuled to her freebench ? 


On the part of the plaintiff it was argued, That equity con- 
ſiders what is articled or agreed to be done as if actually done; 
and by the ſame reaſon, that creditors and heir at law of the 
party would be bound, the widow in this caſe ought to be. 
And it was ſaid to be diſtinguiſhable from the caſe of dower 
for there the right attaches, and is inchoate on the marriage, 
and cannot be afterwards taken away; but here the widow 
muſt claim through the huſband, and can only be intitled on 
his dying ſeiſed. 


On the other ſide it was argued for the widow, That ſhe 
does not claim through the huſband, but by the cuſtom ; and 
4 B the 


In Chancery, 
14th July 
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whole eſtate 
of which her 
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the preſent caſe is within the reaſoning that has prevailed in 
many other caſes. As where tcnant in tail has agreed to levy 
a fine ; if he has not actually done it, though he was committed 
by this Court for not doing it, the iſſue will not be bound by 
the agreement, becauſe their claim is not through the tenant in 
tail, but by a title paramount, under the original author ot 
the entail : And the caſe of Muſgrave v. Dafhwwo:d, 2 Vern, 6 z. 
was cited, as a caſe determined in point. 


Lord HARD WICE H, Choncelhr : 


Copyholds are ſubject to truſts to be declared upon them, a; 
well as frecholds. Where there is an agreement for ſale of à 
copyhold eſtate, the Court will decree performance even again 
the aſſignees of the ſeller, who is become hankrupt ; as Tilo 
v. Wheeler, 2 Vern. and 2 Salk, So againſt an heir at law. 


' Queſtion. Whether the right of freebench is bound by this 
agreement? It was diſtinguiſhed from the caſe of dower, 
which is inchoate by the marriage. It was ſaid, that ſree— 
bench is derived from the huſband : that is not ſo, for it ariſes 


from the cuſtom of the manor, but ſubject to be defeated by 


the act of the huſband. And yct there are caſes where this 
Court will not let the cuſtom prevail; as where the hutband is 
only a truſtee. The pretent is not an original truſt, or a trult 
declared, but is a truſt by conſtrudtion of the Court. It ap- 
pears to me to be a ſtrong equity, that the widow ſhould be 
bound as well as the heir. The caſe put of tenant in tail, 1 
ſo; becauſe the iſſue claim per formam dom; not under the 
tenant 1n tail, but under the author of the entail. 


I ſhould have been much inclined to give relief, and decree 
performance, was the caie of Mu/grave v. Daſhwood out ot the 
way. It is ill reported. It is not an authority ſuilicient to 
ground my opinion upon. I ſhall not determine this matter 
upon this queſtion, but on the nature of the agreement, which 
does not appear ſatisfactory to me — But after yards, on look- 
ing into the proofs in the cauſe, his Lordſhip altered his mind, 
and declared the agreement was fully made out, and that he muſt 
have reſort to the firſt queſtion, which he had purpolcly de- 
clined, to avoid making a preccdent; and therefore took time 


to conſider of it. 
N. B. His 
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N. B. His Lordſhip's reaſoning on the firſt Queſtion was 
looked upon by the Bar in general to be very imperfect, and 
againſt their ſentiments. 


On the Wedneſday following, being the 16th July, his Lord- 
ſhip delivered his opinion, That the purchaſer was entitled to 
the relief againſt the widow ; and as to the caſe of Maſ-rave 
v. Daſi c oo. there is no ſtate of it appearing in the Regi- 
fter's book; and he ſaid he could not reſt his judgment upon it. 


Moors againſt Moors. 


ORD HARDWICKE was of opinion, that where a copy- 
holder, ſeiſed of an eſtate tail, ſurrenders to the ule of his 
will, if entails, by the cuſtom of the manor, are not barrable 
by recovery or fine, but by ſurrender, in ſuch caſe the ſurren- 
der to the uſe of his will, not only effectuates the will, but 
operates as a bar to the entail. 


WiLsoN againſt HARMAN. 


* Petition. 


A ſum of money was directed to be laid out in land, and 
ſettled on A. for life, with remainder over; and until laid out, 
to be placed in the public funds, and the intereſt to be paid to 
ſuch perſon as would be entitled to the rents of the land. A. 
died between the times of paying the dividends ; and on peti- 
tion by the next in remainder, to have the whole money tranſ- 
terred, and dividend paid to him—Queſtion, Whether the half 
year's dividend ſhould be apportioned? And a cafe was cited out 
of Finer's Abridgment, on Lord C. J. HoLT's will, where it 
was held, that the dividend of money in the public funds 
ſhould be apportioned. Mr. Maple, the Accountant General, 
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V. Wheat v. 
'Thornburgh, 
2 Vern. 702. 
where ſutren- 
der operates 
to bar entail, 
though not 
made with 
that view. 


In Chancery, 
29th July 
1755 
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reCted to be 
laid out in 
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for life, re- 
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out in land, Held, the dividend of the money in the funds ſhould not be apportioned, 
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1755- attending in Court by Lord Chancellor's direction, ſaid, It Was 


Wilsons not uſual to apportion the intereſt of money in the funds; and 
bl 


ö ae his Lordlhip declared his opinion, that it ought not to he ſo; 


5 IIARMuAN. . 
| V. Paget and and ſaid, the caſe in Viner m 
fly, 3 muſt have been by conſent. 
Nov. and 4th Dec. 1753, in Chancery, where rents, &c. ſhall be 
F , , . t . > 
That maintenance money payable out of land ſhall be apportioned. 1 n er wh 
out in land, and ſettled, and in the mean time laid out on mortgage, the intereſt ſhall be 3 
| c. 


21ſt Nov. 7 
1725 DowninG againſ” TowNsEND and Others, 


Paper writ- THE paper writing was proved, as a teſtamentary act; 


ing proved as 


r and after argument on the merits, and time taken 
ary ſche- ; 

dule, and held for conſideration, Lord Har bwicke, Chancellor, gave his 
to have ef- opinion: | | 5 

fect from the OP F 
date, to paſs 


what was 1n | 2 3 : 
the hands of Two general queſtions ariſe in this cauſe : 


| M. at the ; , 
time of the 1ſt, What is the operation and conſtruction of this 
ate, not 
what was at paper r 
the death of 


| 3 2d, What ſums of money or notes are deſcribed by it ? 


As to 1ſt, Two matters are to be conſidered; 1ſt, The 
nature of the inſtrument, which is now to be taken as teſta— 


mentary; for I am bound by the ſentence of the Prerogative 
Court : 2d, The period of time to which it relates. 


As to 1ſt, The general rule as to teſtaments is, that the time 
of the teſtament, and not the teſtator's death, is regarded. This 
rule admits of variety of diſtinctions and exceptions : One 
general exception 18, where the legacy is univerſal, as of all 
my goods, ec uſe of the flutuation of the perſonal eſtate; 
but a ſpecihc iegacy is no exception, unleſs it be in its nature 
ſubje& to increaſe and diminution ; as a bequelt of a flock of 
ſheep. 


| The bequeſt in this paper comes within the general rule; 
for though a bequeſt of moveables may relate to the time of 

the death, yet that depends upon the declared intent of the 

| teſtator, 
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teſtator, which does not appear in this caſe. The caſe of Der- 
mer v. Biſhop Burnet 1s in point. It was heard before Lord 


the goods ſhe brought into the houſe, except what are mentioned in a 
ſchedule. There was no ſchedule found; and the Court held 
the exception void, but the deviſe good ; and that no part of 
the goods paſſed, except what were in the houſe at the time of 
making the will. 


To 2d. Shall conſider notes as included in the word money, 
according to the now eſtabliſhed determinations. The words, 
« has that was mine, means the ſame as © now bas,” and not 
& ſhall have; for the material words, I gave her,” are in the 
preterperfect tenſe; and there are no legatory words uſed ; for 
the ſubſequent words, ** beſides which I have given her,” are a 
recital only, which was held not to make a deviſe in Wright 
v. Wyvil, 3 Lev. 259. which is allowed to be law by HoLT, 
Chief Juſtice, in Popham v. Bamfield, 1 Wms. 59. I conſider 
this as a don. mortis cauſa, as in Jenes v. Selby, Prec. in Ch. 
300.; a gift in preſenti, to take effect in futuro, after the 
party's death, as a will, and is revocable during his life. 


The expoſition I muſt put upon it is, to declare and render 
abſolute the gift of all ſuch ſums and notes which were his, 
and in her hands at the time of the date, and which he ſhould 
permit to remain in her hands at his death. 


It did not bind him in his life-time ; he might have altered 
it ad libitum. Was it to cover every thing ſhe might get into 
her poſſeſſion at his death, it would include whatever ſhe might 
embezzle, or acquire by accident, and be the ſtrongeſt encou- 
ragement to fraud. Two things therefore were to be inquired 
Into: 

Iſt, What ſums of money and notes were in her hands at 
the time of the date of this paper? She alone could give an 
account of this, and therefore of neceſſity her evidence was 
admitted, under the ſtrongeſt circumſtances againſt her, 


4 C 2d, 


HARCOURT in 1741. The teſtatrix gave the Biſhop her 
houſe in Saint Jobn's Square; and by a codicil, gave him a and Others. 
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2 Vern. 688. 
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his perſonal 
eſtate at a 
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In Chancery, 
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Owner of an 
eltate may 
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aſſigned to 
attend the 
inheritance. 
A purchaſer 
for valu- 
able conſi- 
deration, 
without no— 
tice, by 
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ſigu ment of 
ſuch a term, 
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meſne in- 
cumbrances, 


a mortgage to her for $00 years. 
Sg y/ 0. - . 7 8 
Teffery Crips 8001. on a mortgage in fee, and the ſurviving 
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2d, What part of that ſum remained in her hands at his 
death ? 


All ſhe claimed for her daughter was by virtue of this 


paper; and the only ſum ſhe mentioned to plaintiff then was 


10,000 /. which the plaintiff acquieſced in, and that binds him, 
though otherwiſe he might juſtly have diſputed it. She con- 
ccaled this paper from plaintiff till he had diſcovered further 
ſums in her hands, and now ſhe produces it to cover thoſe 
ſums. The ſtrongeſt preſumption ſhall be admitted againſt 
concealment, as where deeds are ſuppreſſed. Gartfide v. Rat- 
chffe, 1 Cha. Caf. 292. Nay, even an honeſt debt may be loſt 
by a trick to come at it. 2 Fern. 162. 


DECREE Account of thoſe ſums, and defendant to 
pay colts, 


WiLLoucGuBy againſ} WilLLoUGHBY, 


WILLOUGHBY, plaintiff's late huſband, being ſeiſed 

in fee, ſubject to a mortgage for years, previous to his 
marriage made a ſettlement of lands on himſelf for life, then 
to the intent that his wife ſhould have a rent-charge of 300 /. 
a-year for her life, remainder to his firſt, &c. ſons in tail 
male, with a power to charge for younger children, remainder 
to himſelf in fee: and paid off the mortgage; and the term 
was aſſigned to truſtees to attend the inheritance. G. V. exe- 
cuted the power, and died. Henry his ſon, after his death, 
ſuffered a recovery, and declared the uſes to ſuch perſons as he 
ſhould direct. Henry borrowed of his mother 8 50 J. and made 
He afterwards borrowed of 


truſtee of the old term aſſigned it to a truſtee for Cr/ps, who 
had notice of the ſettlement, but not of the mortgage to the 
mother. Crips ſet up the term againſt the rent charge and 
mortgage. Lord HARDwICKE, Chancellor, ſaid, It was held 
in the Duke of V--/o/k's caſe, that the owner of an eſtate may 
ſever a term from the inheritance, which is aſſigned and 
expreſſed, to attend the inheritance, if he thinks fit, 

Lord 
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Lord HaRDwiCKE, Chancellor, after having taken time to 
conſider of it, delivered his opinion this day : 


It is inſiſted, that Crips has both law and equity. Two 
Queſtions : 
iſt, Whether, the old term being aſſigned expreſsly to 
attend the inheritance, Crips the incumbrancer can take ad- 
vantage of it? 
2d, Whether Crips, having had notice of the ſettlement, 
could aid himſelf againſt the mortgage made to the mother ? 


There are three conſiderations : 
iſt, What is the nature of a term aſſigned to attend the 
inheritance ? 


2d, Whether Crips, having had notice of the ſettlement, 
is to be preferred to the mother, either with reſpect to her 
annuity or mortgage ? 


3dly, Againſt what charges and incumbrances ſuch a 
term ſhall extend its protection? 


As to the 1ſt, It is the creature of a Court of Equity, partly 
to protect the real eſtates, and partly to keep them in the right 
channel. This Court conſiders terms in groſs, and terms to 
attend the inheritance, in a different manner; though it is not 
ſo at law; for there they are conſidered in the ſame light. 
Nothing of this ſort is to be met with in Queen Elizabeth's 
time. Duke of Norfo/k's Caſe, 3 Ch. Ca. 23, 24. The termor 
was in the power of the owner of the freehold till ſtat. 21 H. 8. 
which permitted him to fallify a recovery for his term. Since 
that time, the termor in truſt is affected in ſuch manner as the 
owner of the inheritance ſhall think fit; and the freehold and 
term are united in equity. This is always the caſe between 
repreſentatives of the owner of the inheritance and volunteers. 
2 Cha, Ca. II in v. Tiffin, 49-— 55, Hayter V, Roe, I ns. 360. 
Whitchurch v. Whitchurch, 2 Wms. 236. Lord and Lady Dudley, 
Prec. in Ch. 241. But as the term may be in a third perſon, 


it gives the Court a power in ſome caſes to diſunite it from the 
inheritance. | 


2dly, 
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2dly, What kind of grantee is entitled to the proteQion of 
ſuch term? He muſt be a 42na fide purchaſer for valuable coy. 
ſideration, and without notice, If ſuch an one has got the 
term in a truſtee, he is at liberty to make uſe of it either tg 
defend or recover the poſſeſſion. It was once doubted, whe. 
ther if ſuch a term was in the party himſelf, he could uſe it? 


but it was determined that he could, by Lord Cowes, 2 Yer». 
599. Walker v. Bodington. 


3dly, What charges and incumbrances ſuch term hall 
extend to? I am of opinion, it extends to all intermediate 
charges and incumbrances under the above qualifications. It 
has been ſaid, that there is a difference where the term 
remained in the firſt grantee, without aſſignment, and where it 
has bcen aſſigned upon expreſs truſt to attend the inheritance; 
but no authority has been cited to warrant that diſtinction, 
except Oxwricke v. Brocket, Eq. Caf. Abr. 355. I will examine 
the grounds of the difference. It is ſaid, that an aſſignment to 
attend the inheritance is notice that ſome eftates are to be pro- 
tected, and the party is bound by ſuch notice. But that is 
going too far, as it does not imply notice of any particular 
eſtates, unleſs it refers to any eſtates mentioned or declared in 
any deed or writing. It has alſo been ſaid, that ſuch a term is 
parcel of the inheritance, and is connected with it. Now, it is 
ſo againſt the grantor, and all volunteers and purchaſers with 
notice ; but when a purchaſer comes in without notice, and has 
got the aſſignment of ſuch a term, how can this Court get it 
from him? But it is ſaid, it would ſever the term from the 
inheritance, and be contrary to the truſts of it. Now the 
owner may ſeparate the term if he thinks proper. Crifs con- 
tracted for the inheritance, and the term was aſſigned to his 
truſtee, It was further ſaid, It will put it in the power of a 


truſtee to prefer which creditor he pleaſes. I think it like the 


caſe of truſtees to preſerve contingent remainders; if ſuch 
truſtee joins in ſale to a purchaſer without notice, the purchaſer 
will be ſafe; but it is otherwiſe if the purchaſer has notice. 
If the term does not protect againſt meſne incumbrances, it will 
protect againſt nothing. 13 


It 
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It has been ſaid to be a general rule in conveyancing, not to 
diſturb a term aſſigned to attend the inheritance. I have in- 
quired of a very learned and eminent conveyancer (Mr, Filmer), 
but I cannot find any ſuch ſettled rule. If the party has the 
original deed in his cuſtody, by which the term was created, 
and it appears to have been aſſigned to attend the particular 
uſes in a ſettlement, the parties claiming under ſuch ſettlement 
will be ſafe, as every aſſignee of the term will by that means 


have notice. 


I found my decree on the ſecond queſtion, and that Cri7s 
ought to come in according to priority, as he had notice of 
that ſettlement, and the term 1s not aſſigned to himſelf, and I 
do not think he got the aſſignment bona fide. If the term had 
not been aſſigned, the mother would certainly have had pre- 
ference, both as to the ſettlement and mortgage ; and ſhe had 
a right prior to Crips, to call for an aſſignment of the old term 
to protect her jointure, or might have compelled Cryps to re- 
deem ; and it goes no further than the preſervation of her ori- 


ginal right, 


Beſides, it appears Crips meant to take advantage againſt 
Mrs. 1/"://oughby ; for in the mortgage deed he has taken a 
covenant from Henry Willoughby, by which it appears that he 
had notice of the ſettlement, and yet took another covenant, 
that the premiſes were free from incumbrances, except the 
term; and I am of opinion, he had not the leaſt right to call 
for an aſſignment of the term to protect his eſtate. 


Decree fale, and Crips to be ſatisfied, after payment of the 
arrears of annuity and mother's mortgage. 


SENHOUSE againſt EARLE aud his Wife. 


LI, by plaintiff, as claiming under articles, dated 27th 
O3ber 1684, made on the marriage of J Senheuſe with 
Elizabeth his wife, whereby Serbcuje agreed to aſlure and con- 


vey all his meſſuages, lands, &c. by ſufficicnt conveyances, as 
4 D counſel 
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counſel ſhould adviſe, unto truſtees, to the uſe of himſelf for 
life; and if his wife ſhould ſurvive him, that the demeſye 
lands of Segſcall and rectory of Hall ſhould be charged with 
140/. yearly to her for life; and that all the ſaid lands, &ec, 
ſhould be to the uſe of the heirs male of John, to be begotten 
on his faid wife, and in default of ſuch iſſue, to his own right 
heirs for ever. 


And alſo ſtating, that the ſaid articles had been in part exc- 
cuted by a ſettlement of 28th and 2gth Ofober 1692, which 
was made after the marriage, and the conſideration whereof is 
therein mentioned to be the marriage, and 1360/. already 
received by Jobn Senhoruje for his wifc's portion; whereby he 
conveys his ſaid eſtate to truſtecs; as to part, to the uſe of him- 
ſelf, his heirs and aſſigns; and as to the reſidue, to the uſe of 
himſelf for life; remainder to Hligaleth bis wife, as to the 
capital meſſuage of Seajcal/; and as to the reſt, to truſtees for 
99 years, if Elizabeth his wife ſhould fo long live, for ſecur- 
ing her a clear yearly rent-charge of eigh'y found: for her life, 
for her jointure; remainder to truſtees for 500 years, to raiſe 
portions; remainder to firſt, &c. ſons of % Senhouſe on 
Elizabeth his wife, in tail male; remainder to his own right 
heirs. 


On 28ch April 1699, hn Senhouſe and Elizabeth his wile, 
by deed and fine, mortgaged part of the ſaid lands and pre- 
miſes to Curwin for 500 years, to ſecure 4001. and intereſt; 
and on 28th April 1702 the premiſes were charged with 45 51. 
more to Curwn. 


In the deed of 23th April 1699, it was declared, that the 
annuity of 140/. to Eligabeib ſhould be /ufhoidod till the detet- 
mination of the mortgage term. 


On 29th January 1702, Curwin aſſigned the mortgage tern 
to Black/oc, and at the ſame time Senbonfe delivered over t) 
Blacklkeck the ſettlement of 1692, and took a receipt from him 
in general © /or a ſeitlement.” 


Afterwards 
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Afterwards Blacklock took aſſignment of a mortgage of other 
parts of the faid lands and premiſes, and in November 1707 
obtained a decree of forecloſure againſt John Senbonſe, but no 
anal order was made thereon ; but default being made in pay- 
ment of principal, intereſt, and coſts, at the time appointed, 
Blackhck entered upon the premiſes, and continued in poſſeſ- 
fon as owner to his death; and the detendants, in right of the 
wife, as claiming under the will of Bl/ack/zct, bad poſſeſſion 
without interruption till 1738, when plaintiff filed a bill for 
redemption, to which defendants put in a plea of purchaſer 
for valuable conſideration, without notice: and then the plain- 
tiff, in 1754, amended his bill, and made title under the arti- 
cles of 1684, which he prayed might be carried into execution, 
ſo far as they were not already executed by the ſettlement of 
1692, and inſiſting, that by thoſe articles John Senhouſe, his fa- 
ther, was only tenant for life, with remainder in tail to the 
plaintiff; and that the indenture of 28th April 1699, declaring 
that the 140/, per annum to Elizabeth ſhould be ſuſpended, 
implies that Eligabelh was intitled to 140/7. before that time; 
and as {he appears to have been ſo intitled under the articles 
of 1094, that is notice of theſe articles; and therefore pray- 
ing an account of rents and proſits, and alſo poſſeſſion. 


Lord HaRDWICKE, Chancellor, after argument at bar: 


There is no ſufficient ground to deerce for plaintiff, It is a 
ſale demand. Plaintiff's father lived till 1737, and plaintiff 
has acquieſced long afterwards, , Notwithſtanding the bringing 
his bill in 1738, he reſted his bill upon redempuon till :754, 
and from that time only he has purſued his title, No cxcutc 
is made for ſuch acquieſcence : for aught appears, the plaintiff 
might have had the articles and ſettlement all along in his own 


cuſtody. 


This is not a mortgage or purchaſe done with deſign to 
overturn articles or ſettlement; not a catching bargain. The 
money lent was as much as the land was worth. This weighs 
much with me. But let the money be fairly advanced; yet if 
there was a clear notice of a former ſettlement, the defendants 
muſt be affected with ſuch notice. As to the articles, nothing 
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but a counterpart of them is proved. No account is piven of 


ſearch being made after the original articles. It appears there 
has been a razure 1n the counterpart, 


The ſettlement in 1692 appears to be voluntary. The leaſe 
for a year is produced, but the releaſe does not appear to have 
been ſealed. But J will take it for granted there were ſuch 
articles. It was ſaid, that Curcoin had notice of the articles. 
The clauſe in the indenture of 1699 does import ſome ante- 
cedent right to the annuity of 140. in the wife: but how 
that aroſe is altogether in the dark. If Curwoin had notice, it 
would affect Blackloch, who claimed under the ſame deed. 
Whether it is notice ſufficient, is the queſtion. I apprehend it 
is not ſufficient notice. No caſe has gone fo far as to affect a 


| Purchaſer with ſuch conſtructive notice of the execution of 


articles; and I am of opinion, that notice of ancicnt articles 
ought not ſo to affect a purchaſer : and ſo was Lord Marcks 
FIELD's opinion in Trevor v. Trev:r. But in caſe of notice of 
modern articles, the Court ought to carry them into execution 
againſt a purchaſer, It was argued, that notice of articles, 
ſince the rule of conſtruing them and carrying them into exc- 
cution has been eſtabliſhed, ſhall affect a purchaſer ; but not if 
the articles were before ſuch rule was eſtabliſhed, as was the 
preſent caſe. In anſwer to which it was ſaid, that equity has 
always been the ſame. But that muſt be underſtood according to 
the courſe of buſineſs. Settlements are penned at this time in a 
different manner than formerly. Ihe caſe of Radnor v. J on- 
del endy is ſtrong to prove this. In the caſe of {enrich v. ons 
there was no final order of forecloſure, and therefore it was 
inſiſted that the redemption was open: but it appearing, that 
at the time of obtaining that forecloſure, it was not the courle 
of the Court to have ſuch final order, the objection was over- 
ruled. Ancient grants muſt be expounded as the law cas at tit 
time of making them, Modern methods of conveyancing are 
not to be conſtrued to affect ancient notions of cquity. 


It was ſaid, here was notice of the ſettlement in 1692. Dut 
that is a voluntary ſettlement, and not in purſuance of the art 
cles, and therefore could not hurt the mortgage; for, as againſt 

a PUr- 
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a purchaſer (and a mortgagee is ſuch), the law declares a vo- 
luntary ſettlement to be void. 


As to the caſe cited of Ferrers v. Cherry, 2 Vern. 384. the 
reporter has miſtaken the ſtate of the caſe. I am inclined to 
think it was left uncertain on the face of the ſettlement, whe- 
ther it was made before marriage or not. I deny the authority 
of that caſe. 


Bill diſmiſſed without coſts, 


LANGSTON againſi BLACKMORE. 


N marriage of George Southcombe with Dorothy his wife, 
by indenture of 3d May 1648, a leaſehold eſtate was 
aſſigned to truſtees, to the uſe of George Southcombe for life, 
remainder to his wife for life, remainder to the children of the 
marriage, with power for the father to appoint the whole or 
any part to any one or more children of that marriage, if there 
ſhould be more than one. There were four children of the 
marriage: and on zd May 1668, by deed of appointment, in 
which the wife joined, George, the father, in conſideration of 
80 J. paid to him, and 50/. to his ſon George, by Lewis, his 
eldeſt ſon, and for other conſiderations, appointed the eſtate to 
truſtees, as to one moiety to the uſe of himſelf for life, re- 
mainder to the uſe of Lewis for life; and as to the other moiety, 
immediately to the uſe of Lewis for life; remainder as to the 
whole to ſuch wife as Lewis ſhould marry, for her life; re- 
mainder to the iſſue of the body, or child or children, of 
Lewis; and for want of ſuch iſſue, to the uſe of the other ſons 
of George Southcombe the father, and of their ſons or iſſue male, 
or of ſuch one or more of ſuch other ſons of the ſaid George 
*thcombe to whom Lewis by deed or will ſhould give or diſ- 
pole of the ſame; and for want of ſuch iſſue male, to the exe- 
cutors or aſſigns of Lewis, for the reſidue of the term. 
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Lewis died without iſſue. John was the only ſurviving ſon, 
and afterwards died, leaving a ſon and a daughter. The fon 


is dead, and the daughter is plaintiff, and brought this bill, to 
be relieved againſt the appointment. 


Several objections were made to the appointment by Murray, 
Attorney-General. Pratt v. Jones. 


1ſt, That it is founded in corruption. It ought to he a 
pure gift for the benefit of Lewrs, and no conſideration 
ought to be taken for the appointment. 


2d, That George Southcombe was confined as to the objeQs, 
that is, to the children perſonally ; and could not give any 
part or intereſt to the iſſue of the children. 


zd, That the remainder, in default of iſſue, is given to the 
other ſons of George Southcombe generally, which is not war- 
ranted by the power ; for that confines the appointment to 
the ſons of that marriage, and the generality of the appoint- 
ment will let in ſons of a ſecond marriage. 


Lord HARDWICKE, Chancellor, ſtopped the Counſel for the 
defendants, and ſaid it was a very plain caſe. I agree, that 
the father cannot take any benefit to himſelf, but muſt appoint 
to a child or children, and cannot give any part or intereſt to 
a ſtranger. But if a further advantage is given to the child 
than he could have had under the power, and the father ſell 
to the child part of his own intereſt in the eſtate ; this Court 
will not weigh the quantum of the conſideration paid for it, 
whether it was adequate to the advantage. 


In the preſent caſe, the mother's right to a moicty is given 


up, and ſhe has joincd in the appointment. The ſum of gol. 
paid by Lew:s to his brother George is to be conſidered as part 
of the appointment. In Thwaytes v. Dye, 2 Fern. $0. there 
was ſuch a power, and the father appointed a rent-charge out 
of the eſtate to the youngeſt ſon, and in a certain event 
500/. a-piece to his two daughters; and held a good ap- 
pointment. 


To 
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To 2d Queſtion. The appointment to Lewis and his fa- 
mily with his conſent is good; for if it had been to Leuis ab- 
{olutely, he might immediately afterwards have ſettled it in 
that manner. This Court never ſets ſuch an appointment aſide. 


To zd Queſtion. Several anſwers may be given to this 
objection. | 


it, If it had been in the power of George Southcombe to 
appoint to any other of his ſons, in default of iſſue of Lewis; 
yet that muſt be taken to mean ſuch ſons as were then 
exiſting. 


The appointment was forty years after the power, when 
George Southcombe was old, had ſeveral children by his then 
wite, and not likely to have any by a ſecond wife. 


Bill diſmiſſed with coſts. 


LaAurREY againſt Rookx. 


ILL for tithes of lands in the pariſh of Sonar, in Kent. 


part of the poſſeſſions of the monaſtery of Saint Auſten, one of 
the greater monaſteries, and were diſcharged of tithes. 


Lord HARDWI(CEkx, Chancellor, was clearly of opinion, That 
if lands appear to have been part of the poſſeſſion of any of 
the greater monaſteries (which were diſſolved by ſtat. 31 H. 8.), 
and there is no evidence of the payment of tithes for thoſe 
lands at any time; Courts will conſider them as diſcharged by 
lome way or other, before the diſſolution, in the hands of the 
abbot, &c.; and that it is ſufficient to allege, that they were 
part of the poſſeſſions, &c. and were at the time of the diſſo- 
lution, by preſcription, compoſition, or by other lawful ways 
and means, diſcharged from payment of tithes, 


5 


The defendant by her anſwer inſiſted, that the lands were 
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un{wer or- 
dered to be 
taken off the 
gle, and the 


new matter 
added. 
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PATTERSON again} SLAUGHTER, 


BL. claiming the remainder in fee after an entail ſpent. 

The defendant put in an anſwer, and inſiſted on a fine 
having been levied by one of the remainder men in tail, and 
claims under him; and now, before replication filed, peti- 
tioned for leave to take the anſwer off the file, and to put in a 
new anſwer, and thereby inſiſt on the perſon under whom he 
claims being a purchaſer for valuable conſideration, without 
notice; and to ſupport his petition, made an affidavit that this 
new title was not diſcovered till after he had put in his anſwer, 
And it was argued by the defendant's Counſel to be reaſon— 
able; and ſaid, that the new title was inconſiſtent with the 
former; and that otherwiſe, the defendant could not have 
juſtice done him, or would be put to bring a bill of review 


with ſupplemental matter, which would be a great hardſhip 


upon him. 


Lord HARDWICEE, Chancellor: 


This is an application prime impreſſionis, it being to take the 
anſwer off the file, and to put in a new anſwer: there having 
been ſome few to rectify mere miſtakes in an anſwer, whether 
of the clerk in tranſcribing, or of the party himſelf; and 
thoſe have been granted with great reluctance and caution. 
And yet ſuppoſe the ground of this application to be true (and 
it mult be taken ſo, as it is not denied), there is reaſon in the 
thing, and the defendant ought ſome how or other to get at It. 
As it now ſtands, the defendant cannot give proof of the latter 
title, becauſe it is not pleaded or alleged in his anſwer. It 
was ſaid at bar, on the behalf of the defendant, that to let 
matters ſtand as they do, would be to miſlead the Court to 
decree on a wrong caſe; and afterwards the defendant might 
bring a bill of review with ſupplemental matter; which wou d 
be an hardſhip upon him, when by the preſent method 
might have the right determined. In my opinion, the de- 
fendant would in ſuch caſe be in a worſe condition than his 


Counſel repreſent him ; for I am apprehenſive he could not 
attain 
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ꝛttain the end by a bill of review, Lord Bacon's rule has theſe 
words : In caſe ſuch new matter came to the knowledge of the party 
ofter the decree, and could n:t have been made uſe of in the cauſe at 
the time of the decree made. They are dark in themſelves, and 
a conſtruction has been put upon them; that is, “ that came 
« to the knowledge of the party after publication paſſed.” 


All the bills of review I recolle& to have known were of 
new matter, to prove what was put in iſſue. Lord Eyingbam's 
caſe was ſo; he claimed under an old entail; and though he 
afterwards made title under a different entail, yet the iſſue was 
as claiming under ſome old entail generally. In the preſent 
caſe, it is not new matter to prove what was put in iſſue, but to 
prove a title that was not in iſſue; and therefore the defendant 
would not be entitled to a bill of review. Q. What is to be 
done ? 


I am of opinion, the Court ought not to let the anſwer be 
taken off the file, and a new one put in; for if the plaintiff 
apprehends he can have advantage of any admiſſion in the 
anſwer, the Court cannot take it from him. | 


Two methods have been propoſed : 1ſt, For defendant to file 
a croſs bill: 2d, To put in a further anſwer. 


As to Iſt, The title of a purchaſe for valuable conſideration 
is not ground for relief, though it is a good defence. Beſides, 
the proofs in the croſs cauſe could not be made uſe of in the 
original cauſe, the ſame matter not being in iſſue. 


As to 2d: Further anſwers are in all caſes put in at the 
inſtance of the plaintiff, as on exceptions, or motions to 
amend, | 


Jam afraid to give encouragement to applications of this 
kind. I had rather do as has been done, and is conſiſtent with 
the rule of law, which is, that you cannot withdraw a plea, 
and put in another; but the Court will, on motion, give leave 
io amend the plea. 
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1755. Let the anſwer be taken off the file, and this new matter be 
* — 


Prrcctes added by way of addition, on payment of the coſts of this 


againſt application, and of the amendment. 
SLAUGH= 
TER. 
J. Pearce v. 
Grove, 
25th Jan, 
2 Vern. 434. 


nents So Ex parte ARMITAGE and Others. 
1756. 

Lincoln's Inn 
Hall. 
, ETITION to quaſh a writ of ad quod damnum, and the in- 


quiſition taken, and return made upon it. The caſe was: 


Q_ Whether Mr. Charles Brandling obtained a writ of ad quod damnum, 


air end to lay down timber, wood, and other materials, for a wag- 
—— le gon-way, of the length of 320 yards, &c. in a certain lane 
3 of called Mood bouſe- hill Lane, in the county of Durham, fo that 
Wiit quaſned he, his heirs and aſſigns, make good and keep the ſame in repair, 


for iu luſſi- 
thides in the as long as he and they ſk ould uſe the ſame. 


equivalent 


required, 
N Lord CHAN CELI. OR, after argument at bar: 


The exceptions to the writ and inquiſition come under three 
heads: 


iſt, That ſuch a writ, not to turn, but to change the con- 
dition of a way, is unprecedented. 


2d, If ſuch writ might be, this is bad, becauſe the condi— 
tion on which it is granted is too uncertain; and that the 
condition is the only compenſation to the King and his ſub— 
jects for making ſuch change. 


zd, That it is not a cafe within the ſtat. Sth and gth 
IF. g.; and the proceedings before the ſeſſions on the ap- 
peal were co am non judice, and void. 


As to the 1ſt and 3d, I fall not give any opinion upon 
them, but found my judgment on the 2d exception. 


The 1ſt is a point of great conſequence with reſpect to the 
prerogative of the Crown, 


The 3d reſpects the juriſdiction of the Quarter Seſſions. 
This is not a writ for incloſing a highway, but for changing 
13 the 


CASES IN CHANCERY, Ge. 295 


the condition and quality of it. As at preſent adviſed (though 1756. 
do not mean to give a judicial determination), I think it is not a 


5g. zan ARMITAGE 
within the act of parliament. 288 


To 2d exception: 


In all caſes of writ of ad quod damnum, whether to change 
an old way for a new one, or to alter the condition of a way, 
the new way, or way ſo altered, muſt be to all intents and pur- 1 
poſes as beneficial to the King and ſubjects as the old way was If 
before. And ſo is Cro. Car. 266. the King v. Ward. \Þ 


If a robbery is committed on the new way, an action will lie 
for it on the ſtat. Vincheſter. 1 


The pariſhioners will be obliged to repair the new way, as | [| 
they were the old. 1 


4 
Q. Whether the condition here will anſwer theſe purpoſes " 
with ſuſhcient certainty ? | i 


4 
It is neceſſary there ſhould be a certainty as to the perſons | | 
liable to the repairs of the way. 


«wt! 
Ba tr — — — — * x = 


If nobody elſe is, the pariſhioners in general are liable to the 
repairs of highways ; that is a perpetual charge, 


Private perſons may be liable ratione tenure. That is allo 
perpetual. 


So they may, by incloſing part of the way on the one or on it 
both ſides, be liable to the repair of the whole, or of part. That | 1 
is only a temporary charge until the incloſures are thrown | 1 
open. 2 Saund, 160. the King v. Stoughton. _ 


— nt ˙— 
aw 


| In the preſent caſe, it was intended to lay a charge of repair- 
ing on B. and his heirs, ſimilar to the caſe of incloſing and 
narrowing the highway. But, ſuppoſe it ſhould be foundrous, 
who can tell what is a ſufficient 19: uſer to diſcharge B. and 
his heirs from the repairs? On an indictment againſt him, he 
may be acquitted for want of evidence of »/er ; on an indict- 


ment 
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————— . — 
. ** — 


rr m ER 
FR 


290 
1756. 


— ed 
Ex parte 
ARMITAGE 
and Others. 


If there are 
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of ad quod 
damnum, and 
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Way. 

But a writ of 
ad qued dam- 
num not goud 
in general, 
without a 
condition for 
compolition., 


but in term time, let it be drawn up the next term. 
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ment afterwards on the pariſh, they may be acquitted on , 
flight evidence of his continuing to uſe the way. It is not like 
the caſe of incloſing and narrowing the road; for the throwing 
the incloſure open afterwards is a notorious thing to the whole 
country. 


Several anſwers were offered at bar: 


1it, It was compared to the caſe of narrowing a way; but 
that can be only by the owner of the ſoil. Brandling is not ſo 
here; if he was, it would be a ſtill further objection. The 
owner of the ſoil, in narrowing a way, does it by common 
law right, and it is always open to be tried whether what he 
has done 1s lawful ; but after this writ is executed, and grant 
made upon it, it is not ſo. 


2d, Said, It would have been good without any condition at 
all, and the condition ſhall not vitiate: That where there are 
two ways to the ſame place, a writ of ad god d mnum, and 
licence upon it, may be granted to incloſe the one of them, with- 
out obliging the party to ſet out another way, But I cannot 
admit this writ would have been good without any condition, 
The condition 1s the compenſation to the King and his ſub- 
jects, for the detriment which might otherwiſe happen to them. 
Lord Vaughan's opinion, in the caſe of Thomas v. Serre!, 
fo. 341. was only a general chiter didlum. Three precedents 
were cited out of the Regiſter, of ſuch writs, without a condt- 
tion: they are printed ſhort, with an Cc. But I am of opt- 
nion, that under a general writ of ad quod 4amnum, without 
ſpecifying any condition in the writ, the jury, by virtue of the 
words, gualiter & quomodo, may find it would be to the damage, 
unleſs, Sc. and the condition may be afterwards added in the 
grant. In the preſent caſe, the writ requires that there be an equt- 
valent, but that is not ſufficiently certain; therefore let, the 
writ and inquiſition be quaſhed. As this is a judgment, and 
by the practice of the Petty Bag, no judgment can be given 
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Ex parte OursELL, in the Matter of JuLtaxs, 
Bankrupts. 


79 who reſided at Parts, dealt with Julian and his 
FgSon, in drawing and redrawing bills of exchange. The 
Julians, at the time of their bankruptcy, were greatly indebted 
to Ourſell on balance. Ourſell had remitted to the Juliaus ſeve— 
ral bills, which were accepted; but before payment they 
became bankrupts, and the aſſignees under the commiſſion 
received the bills, when due, from the acceptors. And now 
Ourſell petitioned Lord CHANCELLOR to compel the aſſignees 
to repay the money received on thoſe bills; and that if any of 
them remained unpaid, they might be produced, and delivered 
to the petitioner. 


On hearing the petition, ſeveral matters ſeemed to be agreed 
to by the Court. 


3ſt, If bills are ſent by a correſpondent to a merchant here, 
to be received, and the money to be applied to a particular 
uſe, and the merchant becomes bankrupt before the money is 
received on the bills, the correſpondent has a ſpecial lien in 
reſpet of thoſe bills, and the money ſhall not be divided 
amongſt the creditors at large. This was faid to be ſo ſettled 
in the matter of theſe Jullaus bankruptcy; ex parte Dumas, 


9% Auguſt 17 54. 


But where bills are ſent on a general account between the 
correſpondent and merchant, and as an z/-m in the account, it 
is otherwiſe; ex parte Vicurnois, in the ſame bankruptcy, 1oth 


Auguſt 1754. 


Adjourned to inquire, whether thoſe bills were ſent for a 
particular purpoſe, or on a general account. 


The petition came on again this day, and an additional aſſi- 
davit of Ourſell was read. 


40 Lord 
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Lord HarDwickr, Chancellor : 


Queſtion is, Whether here is ſufficient evidence of an appro- 


When this matter came on before, it was in a more general 
way inſiſted, that where bills of exchange are remitted n 4 
general account, if they can be got at before the money due 
upon them is received by the merchant here, who becomes 
bankrupt, it ſhall not be divided amongſt his creditors at 
large, but the correſpondent ſhall have them returned. But in 
my opinion that is going too far. The fact now is: Ourſell at 
Paris, and Julians in England, correſponded, and dealt with 
each other, in drawing and redrawing bills of exchange. They 
kept ſeparate accounts; and in the account kept by Our/'/, the 
Julians were indebted to him, on balance, 2,200/. and odd: in 


the account kept by the Julians, Ourſell was indebted to them 
3167, 


Ourſc!l drew ſeveral bills of exchange on the Julians, to the 
amount of 2, 200 J. and odd, which were proteſted for non- 
payment, and returned, and Our/ell diſcharged them, with the 
coſts of the proteſt, After thoſe bills were drawn, Our/!! 
remitted to Julians two bills, the one for 540 l. the other tor 
460 J. payable to Jullans. Theſe two laſt bills were not paid 
till after Julians bankruptcy, and were then received by the 
aſſignees. It appears, theſe two laſt bills were ſent to enable 
Julians to pay the bills drawn on them. When Our/e/l lent 
them, he wrote a letter to Julian, and in it takes notice, that 
he would ſend 7% anſwer what was remain ing for them to pay on 
his account, not what was de on his account. 


Argued, That theſe bills muſt be on account of the remit- 
tance, and were intended in the firſt place to pay the 316/. 
balance due from Oz-/el/, But that cannot be, for J,, had 
ſatisfaction for that balance at home in their own hands, for 
they were indebted to him in a greater ſum, and the letter im— 
ports otherwiſe, It muſt be taken as che letter imports. It is 
a matter of fact, not of law. I am ſatisfied on the evidence. It 
amounts to an appropriation, and is within the rule and reaſon” 
ing I weat upon and laid down in the caſe ex parte Dimas: 
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WaRrDE again} WARDE. 


THOMAS WARDE made his will, and recuing, that he 
& was ſeiſed of a copybold eflate (whereas in fact he was not), 
Jeviſed all his real eſtate, &c. He afterwards purchaſed a 
copyhold eitate, and ſurrendered it to ſuch uſes as he by his 
lat will and teſtament hall appoint, and afterwards died, with- 
out making any other will. 


Lord HARDWICKE, Chancellor, held, That the copyhold did 
not pals by the will: 1ſt, Becauſe the ſurrender was to a future 
appaintment. 


2dly, Becauſe the words of the will do not extend to an 
after-purchaſed copyhold, but only to fuch of which he was 
ſeiſed at the time of making it. 


The teſtator, after deviſing to his wife, declares in his will, 
That what he had before given her ſhould be in full of all 
dower, and right of dower, or thirds, which ſhe may have or 
claim in or out of his real eſtate. The copyhold which he had 
bought was, by the cuſtom of the manor, liable to the widow's 
freebench. 


leld, That the deviſe is a ſatisfaction of the freebench, 
which is a cuſtomary right, umine detis, and ſo declared by 
Brafm, and is inſtead of dower. | 


<9 


In Chancery, 
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and right of 
dower, or 


thirds. Held, to extend to right of ſreebench of a copyhold. Walker v. Walker, 17th Nov. 1747- 


Husssty againſi GRILLS. 


FE HZABETH PROWSE, ſeiſed of a cuſtomary frechold 


within the manor of State Climſland in Cornwall, ſurren— 
dered it to Tamas Jones and his heirs; who afterwards declared 
8 the 


In Chancery, 


zd March 
1756. 
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the truſt to be for E:zab:th Prow/e, her heirs and aligns ; and 
covenanted to ſurrender to ſuch uſes as ſhe ſhould, by deed 
executed in the preſence of two witneſſes, or by her laſt will, 
appoint, 


Elizabeth ProwJe afterwards makes her will, on 24th Janyary 
1753, in writing, but nat atteſted according to ſlatute of frauds, 
and deviſed the cultomary eſtate to Margaret Archer, her heir; 
and aſſigns, tor ever. 


She after that makes a codicil, of her own hand-writing : 
And thereby revokes the deviſe in her will of the cuſtomary 
eſtate, and gives it to Margaret Archer for life ouly, with 
remainders over. 


Q. Whether the codici] is a good revocation of the will, 
and paſſes the cuſtomary eſtate ? 


Lord Harpwickr, Chancellor: 


I am of opinion, that the intereſt in the cuſtomary eſlate 
paſſed by the will, and that the codicil cannot operate as a 
revocation, though of the hand-writing of the teſtatrix. 


Q. Whether theſe cuſtomary frecholds are, in point of con- 
veyance or devite by will, fo far like copyholds, that the de- 
terminations with reſpect to the latter thall govern here, in 
like manner and parity of reaſon? Courts ought to avoid 
making large and liberal conſtruction, to take cates out of 
ſtatute of frauds. That ſtatute was made to aſcertain property. 
The words of it are very exteniſive: “ All deviſes and bequets 
% of any lands, &c. deviſeable either by force of the ftute 
46 of wills, or, &c.“ 


Whether lands, or intereſt in lands, do not paſs by wil, in 
a caſe not compriſed in the ſtatute? 


Copyhold lands are not deviſeable by will. Nothing pales 
out of the ſurrender till will made; but when it is made, the 
lands do not paſs by the will, but it being the fame as it in- 
ſerted in the ſurrender, the deviſee may come and be admitted 


, *Y 
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on the foot of the ſurrender and will taken together, the ſame 
as if his name had been inſerted in the ſurrender itſelf. The 


ground of my opinion in Tufnell v. Page was, equitas ſequitur 
legem, 


Q Whether the truſt of a cuſtomary freehold ſhall follow 
the rules as to copyholds ? 


Cuſtomary freeholds and copyholds differ extremely in their 
nature: the latter are of a baſe tenure, and by the old com- 
mon law were held at the will of the lord, but are now eſta- 
bliſhed on a more firm footing : cuſtomary freeholds never 
were of that baſe kind. But this will not govern the preſent 
caſe, Jones was a truſtee, and the legal eſtate was in him. 


There is no evidence, that there can be in this manor a ſur- 
render of a cuſtomary frechold to the uſe of a will. Agreed 
there never was any ſuch. The foundation of the determina= 
tions as to copyholds is, that the party may diſpoſe by ſur- 
render and will. As there is no method of paſling the legal 
eſtate of theſe cuſtomary freeholds in this way, there is no 
reaſon to hold them out of the ſtatute of frauds: and as the 
legal eſtate is not, ſo is not the truſt; 


There is ſomething ariſing out of the declaration of truſt, 
which induces me not to make a liberal and large conſtruction; 
that is, as two witneſſes are required to the execution by deed, 
it ſeems ſtrange to think, in caſe of execution by will, it might 
be on looſe paper, without any witneſles at all. 


BUTLER againſt FREEMAN. 


ETITION by plaintiff's father, ſetting forth, that plaintiff 
was intitled to a conſiderable eſtate; and that a hill had 
been brought in plaintiff's name, by his prochein amy, for di- 
rections concerning it, and a decree made for that purpoſe ; 


and that the plaintiff, at the age of 18 years, had been ſe- 
| 4 H duced 
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V. Kitten v. 
Kiffen, cited 
Wms. 705, 


duced away from Mr. Wray, a clergyman's houſe, in Bucks, 
where he was placed for education, by one Medwin, a ſhop- 
keeper in Marlow, and Mary Dolben, his wife's filter, a woman 
without any fortune; and that they all went to Antwerp, 
where it is pretended the plaintiff and Mary Dsolber were 
married, 


read, among which, Medwin, in one, ſwore that he ſaw them 


CASES IN CHANCERY, Ge. 


After hearing Counſel on all ſides, and ſeveral affidavits 


married at Antwerp according to the rites and ceremonies of 
the church of England : 


Lord HarRDwicke, Chancellor: 


This is the firſt offence which has come before me fince the 
late ſtatute. As to ſuch marriages (I was going to call it rob- 
bery), there is a door open in the ſtatute, as to marriages 
beyond ſeas, and in Scotland. Q. Whether the Court has ju- 
riſdiction of this matter? Whether the fact amounts to a con- 
tempt of the Court ? 


Objeckion. The plaintiff's father is alive, and therefore 
nobody can have the guardianſhip of him, by reaſon of the 
fatria polentia; conſequently, this Court has not; and if fo, 
the Court cannot interfere, But this Court does not act on 
the foot of guardianſhip or wardſhip : the latter is totally taken 
away by the ſtat. Car. a. and without claiming the former, and 
diſclaiming the latter, has a general right delegated by the 
Crown, as pater patria, to interfere in particular caſes, for the. 
benefit of ſuch who are incapable to protect themſelves. And 
it is no objection, that the father of ſuch perſons be living 
for infants, in the life of their father, ſue in this Court by 
prochein amy, and defend by guardian. This Court will pro- 
tect the eſtate of the infant againſt the father, and prevent its 
coming into the father's hands. 


It is admitted, the Court has interfered where there has 
been a teſtamentary guardian. I ſee. no difference between the 
caſes. A teſtamentary guardian, by ſtatute, has all the reme- 
dies at law which a father has. 


But 
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But I own, there muſt be a ground to bring the matter pro- 
perly before the Court; and therefore, if the father be living, 
and no ſuit is inſtituted here, the Court cannot in this ſum- 
mary way inflict puniſhment ; there muſt be a ſuit depending, 
relative to the infant or his eſtate, to intitle the Court to this 
juriſdiction. In the preſent caſe, a ſuit has been inſtituted, and 
decree made relative to his eſtate, 


Objection. No directions have been given as to his perſon. 


Anſwer. Not neceſlary. It is ſufficient if a bill is filed; and 
was ſo held in Hughes v. Science. Part of the prayer of the 
bill in this caſe was to have a maintenance. Suppoſe the father 
had been negligent of his education, as the infant has property 
of his own, the Court would have directed part of his income 
to be applied for that purpoſe, under the general reſervation of 
further directions. 


Whether this is a good marriage, non conſtat. It is ſaid by 
Medwin, he ſaw them married according to the rites and cere- 
monies of the church of England, But it will not be valid 
here, unleſs it is ſo by the laws of the country where it was 
had: and fo it was ſaid by Murray, Attorney-General, to have 
been determined lately at the Delegates. 


His Lordſhip ordered Medwin and Mary Dolben to be com- 
mitted to the Fleef ; the former to be confined within the walls, 
and to be examined on interrogatories; and recommended it to 
the Maſter, to attend him perſonally in the Fleet for that pur- 
pole. And he ordered the plaintiff to be reſtored to his father, 
and, at the father's requeſt, ſignified by his Counſel, to be deli- 
vered to the care of Mr. Steele, who attended in Court. 


Whether a ſuit is neceſſary, if the father be dead, to in- 
tile Court of Chancery to juriſdiction to puniſh for contempt 
in marrying an infant? or, Whether it cannot be done merely 
on petition ? 


Mrs. Butler and Medwin having preſented ſeparate peti- 
ons to be diſcharged, they came on this day. The latter 
7 was 
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| 1756, was founded on a ſpecial allegation, that the ſmall-pox waz 
| es on Nag. 


Burt in the Fleet priſon, and that he had never had that dit 
j temper: to ſupport which, the turnkey made an affidavit, 
that the ſmall-pox then was, or lately had been, in the gaol. 
Medwin himſelf made no affidavit; but his brother ſwore, he 
had heard Medwin ſay he had not had that diſtemper. On the 
other ſide, an affidavit was read, that the ſmall-pox was not in 
the gaol, but had been ſo about three months ago. And his 
examination upon interrogatories being read, it appeared that 
it differed from the affidavit he made on the petition : in the 
latter he ſwore, that the parties were married according to the 
rites of the church of England; by the former he ſaid, that 
the ſervice was read in Dutch, which he did not underſtand, 


— iti u 


| Mrs. Butler's petition was, in general, to be diſcharged : and 
| it was ſaid by the Counſel, that Mitchell, who was committed 
for promoting ſuch a marriage, was releaſed at the end of three 
weeks, though he was a Juſtice of the Peace, and Barriſter at 
Law, and the part he acted was attended with very aggra- 
vating circumſtances: that the preſent perſons had been in 
priſon ten weeks. 


The diſcharge of Mrs. Butler was oppoſed ; and the only 
reaſon aſſigned at the bar was, that Mr. Butler, the father, had 
eſtabliſhed a ſuit in the Eccleſiaſtical Court, in order to have 
the marriage declared null; that the libel was not received by 
Doctor Lee, the Judge, till very lately, by reaſon of his having 
been ill of the gout ; that Mrs. Butler had not as yet appeared 
and put in an anſwer to the libel, and moſt likely never would 
if ſhe was diſcharged. | 


Lord CHANCELLOR took it up ſhort, and ſaid, Theſe ſort of 
caſes depend on their own circumſtances. Mitebell had other 
puniſhment ; he was ſtruck out of the commiſſion as Juſtice of 
the Peace, and prohibited from practiſing at the bar. That 
this was the firſt offence of the kind ſince the late Act of Par- 
liament, and required ſevere puniſhment, to prevent a ſecond. 
That as to Medwin, there was no colour to diſcharge him: he 
was endeavouring to impoſe on the Court. Aad as to Mary 
Dolben, if ſhe continued priſoner, ſhe would be forthcoming to 

appear 


CASES IN CHANCERY, Ec. 


appear to the libel, and the Court would ſee what account ſhe 
gave of the marriage. Therefore ordered both petitions to 
ſtand over till the next day of petitions. 


The petitions of Medwin and Mrs. Butler came on again 
this day, when it appeared by affidavit, that ! nr, the ſon, 
had eloped from his father; and a letter from Mrs. Butler to 
him, which was dated a day or two before he left his father, 
was read, by which ſhe adviſed him not to mind any thing his 
father ſaid to him upon their affair. But it did not appear that 


Medwin was privy to the letter, or to Butler, the ſon's eſcape, 


but made an afſhidavit to the contrary. 


Lord HaRDwWICKE, Chancellor: 


Nothing gives the Court ſo much uneaſineſs as theſe ſort of 
complaints. It is neceſſary to puniſh for the contempt, which 
can only be by impriſonment, and ſeldom, if ever, has the de— 
fired effect. However, the impriſonment muſt not be perpe- 
tual; there muſt be an end of it. 


Let Medwin be diſcharged, on paying the coſts of the con- 
tempt. But as Mary Dolben has not appeared to the ſuit in 
the Eccleſiaſtical Court, but objected to the juriſdiction, and 
that has been over-ruled by the Judge there; if ſhe will ap- 
pear, io thar the ſuit may proceed, I will diſcharge her. And 
let the petition ſtand over till Thur/day morning, for her 
aniwer. 


N. B. She afterwards refuſed the terms, and was continued 
in the Flect until the firſt afternoon ſitting in Mrchaelmas Term, 
and was then diſcharged. 
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BLARKE againſt LEiGH. 


FRE BLAKE, by will, deviſed to his ſon, Patrick Bla}, 

an eſtate at ATon!ſerrat for his life, with remainder to his 
heirs male; and after ſome legacies, gave the reſt of his rea] 
and perſonal eftate to his grandſon, Patrick Blake, and the 
heirs male of his body, with remainders over ; and appointed 
the defendant Leigh and ſeveral other perſons to be his guard- 
ians. Afterwards a bill was brought, in the name of the in- 
fant, by the Father, as his prochein amy, and alſo of the father, 
as comftainant, to eſtabliſh the will, and to have the truſts pcr- 
formed; in which cauſe the guardians appointed by the will 
having refuſed to act, Jeffrey French was appointed by the 
Maſter to be guardian in their ſtead, upon an attendance before 
him, as wall on the part of the father as of the other partics, 


The grandſon had been ſent to $f. Omer's, to be educated in 
the Popiſh religion, but was brought back, and put to Harras 
ſchool: and afterwards the father being converted, and having 
conformed to the Proteſtant religion, applied to have the guard 
janſhip of his fon ; and the petition coming on to be heard, 


ON 2110 January laſt, 


Lord HarRDwickr, Chancellor: 


This does not depend on the queſtion, Whether the guard— 
jans are Papiſts or Proteſtants? All the parties related are 
Papiſts. There is no law to take the guardianſhip from Papiſts; 


but this Court can reſuſe to appoint them guardians. 


The crandfatier had no power to appoint guardians of hi- 
grandſon, it being a right veſted in the father: but any one can 
give his eflate on what conditions he pleaſes; and the father 
has in this caſe ſubmitted to the will. There are 1nſtances 
where grandfather has given his eſtate to grandchild, and ap: 

; of his eſtate and perſon ; and if the father 
mit to the will, the Court has made the father's 
a forfeiture of his ſon's eſtate But if there 


father in the will, and he ſubmits to it, the 
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Court directs and appoints a guardian on his ſubmiſſion. In 1756. 


the preſent caſe, the Court has interpoſed after the father had ES 


waived his parental right; therefore here is no ground to alter * 
. E 16H. 
what was done with the conſent of all parties. 


Upon which the father propoſed Sir Cordell Firebrace and Av infant, 


þ * 3 6 0 þ whole rela- 
Sir Robert Ladbrote, to be guardians; and it not being tions are Pa- 


objeted to by any of the other parties, his Lordſhip ordered 8 


them to have the care of the infant's perſon: and as he was at ae chat 
any gw, Done Dutt 

Harrow ſchool, under the care of Dr. Thackery, he was to con- Protettants 

ſnould have 


tinue there till further order, and no perſon, not profeſſing the accels to him. 


Proteſtant religion, to have acceſs to him; and he was not to 
be removed to any place but whither Sir Cordell Firebrace and 


Sir Nobert Ladbroke ſhould think proper. 


And this day the petition of the infant's mother coming on, The mother, 
his Lordſhip ordered, That he ſhould be at liberty to fee him ig 0 0 
at Harrow fix times in every ycar, in the preſence of Dr. E 
Thackery, or of ſome other perſon to be by him appointed; and e 
ſhe was to give Dr. Tvackery previous notice of her coming, ; 
and not to write any letters to her ſon, but ſuch as ſhould not 


be ſealed, and ſhould be ſent under cover to Dr. Thackery, 


x parte Ropcrrs, a Bankrupt. 6th April 


1756, 


HE petitioner being threatened by his creditors, went over to Bankropt”s 


. . omillion to 
[ſzmburgh, and ſoon afterwards a commiſſion of bankruptcy qurrencer, is 


Vas taken out againſt him, and the laſt day appointed for his ſur- an % 4 
render was the goth day of December laſt. He knew nothing of ful. 

te commiſſion ; but repenting of his flight, and having left his 

Wife and family in Enzlad, reſolved to return back, and had 

taken paſſage on board a veilcl, but was ſeized with a danger— 

01s diſorder, that prevented his return till the Sth F-5ruary 

laſt, And now he applied to have the time of his ſurrender 
enlarged ; but as the Lord CHANCELLOR can only enlarge for 
iorty-nine days after the expiration of the forty-two days 


appointed by the Commiſſioners, and more than that time was 
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already elapſed, ſo that he could not have any benefit from 
ſuch enlargement, his Lordſhip, on the authority of a prece- 
dent, ex parte Sherman, 22d Fanuary 1719, before Lord 
MACCLESFIELD, ordered, That the Commiſſioners ſhould take 
his examination ; but ſaid, he could not enlarge the time: and 
alſo ſaid, it muſt, be a wilful omiſſion in not ſurrendering, to 
make it felony within the ſtatute of bankruptcy. 


Q. What benefit the bankrupt can have from this order? for 


he will not be intitled to his certificate, becauſe he has not con- 
formed. 


HaRTwELL and Wife againſt CurrTras, 


HIS cauſe coming on for further directions on the Maſter's 
report; the caſe was: 


Bill by plaintiffs, in right of the wife, as bond creditor of 
Thomas Burgeſs deceaſed, againſt defendant, Banaſter, as mort- 
gagce of a lcaſehold cſtate.; and alſo againſt the adminiſtratrix 
de 09115 Ng, to have the eſtate fold, and for ſatisfaction out of 
the money, after diſcharge of the mortgage; and the ufual de— 


cree was made for an account to be taken, and the plaintitls to 
be paid in a courle of adminiſtration. 


4th February 1750, the Maſter reported, inter alia, a bond 


debt due to deſendant Banaſter, ſubſequent in date to the 
plaintiff's bond. 


Q. Whether the equity of redemption of the leaſehold eſtate 


:45 cquitable or legal atlets ? 


Lord HarDwicks, Clancellor, held it to be equitable aſſets, 
on the authority of the creditors of Sir Charl's C:x's cale, 
3 Minus. 341. which he ſaid was in point. 


The general direction in the decree, to apply the aſſets in 2 
courſe of adminiſtration, does not. confine ſuch application to 2 
legal 
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legal courſe; but it is to be taken diſtributively, and underſtood 
of legal or equitable, according to the nature of the aſſets. 


Miſſon v. Fielding, 2 Vern. 763. was cited by the counſel for 
plaintiffs; where it is ſaid, that in caſe of perſonal allets, as a 
leaſe for years, &c. although a creditor carinot get at it with- 


out the aid of a Court of Equity, yet the ailets ſhould be 
applied in a due courſe of adminiſtration. 


. HiBBARD againſt LAMBE. 


STHER BLUNDEN, by will, gave ſeveral legacies and 

annuities, payable out of her eſtate, and the reſidue to be 
diſpoſed of in charity to ſuch perſons, and in ſuch manner, as 
her executors, or the ſurvivors of them, ſhould thiak fit; and 
appointed four executors. 


Two of them being dead, and another very infirm, bill was 
brought to have other truſtees added. 


Lord Har oDwicke, Chancellor, referred it to the Maſter, to 
appoint additional truſtees to ſuſtain the annuities; but ſaid, 
The new truſtees could not diſpoſe of the reſidue in charity; 
for as the teſtator had confined that power to her executors 
only, this Court could not give it to the new truſtees; and 


reſerved liberty to apply to the Court for further directions, in 
caſe of the death of either of the ſurviving executors, 


ELLIS againſt WALKER, 


OHN WHITHAM, being in partnerſhip trade with de- 
fendant, Benjamin Walter, by will 12th Auguſt 1749, 
gave to the ſaid Walker 2000 l. which appeared to be due to 
him on the laſt ſettlement, in truſt to pay his mother intereſt 
of 1000/7, and to his aunt the intereſt of 300 J. during their 
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lives; and after their deaths, he gave 1500 J. to Walker, and 
500 J. to his niece Mary Hodgkinſon, if le did not draw it gut 
of trade before be died; and then diſpoſed of the reſidue of his 


eſtate and effects. 


Lord HARDWICKE, Chancellor : 


Two Queſtions : 
1ſt, Whether this deviſe of the 2000 / is a ſpecific bequeſt ? 


2d, If it is, whether there has been an ademption of it, 
or any part of 1t ? | 


If thoſe latter words, viz. © do not draw it out of trade,” 


had not been inſerted, I ſhould have been inclined to think it 
was not ſpecific ; but I cannot get rid of thoſe words. 


There have been various determinations on legacies being 


ſpecific. The Court leans againſt conſidering legacies as ſpe- 


cific, becauſe of the conſequences ; but where they are clearly 


tpecitic, and any act is done to take away or change the thing, 


it is an ademption of the legacy: but ſeveral diſtinctions have 
been made by the Court; ſome legacics are ſpecihc, being of 
an individual thing, as a horſe, &c. 


So legatum debitt vel neminis. If he parts with the horſe, or 
calls in the debt, it is an ademption. A diſtinction has pre- 
vailed, where there has been a legacy of a ſum of money out »f a 
debt, it is not ſpecific, but conſidered to be given out of the 
debt, as a readier fund. 


doubt if the determination in Pacs/-t's caſe, Raym. 3 35. is 
law. If any thing can be /egatum debiti vel naminis, that caſe 
is ſo. Several caſes are cited in that caſe, which warrant the 
diſtinction of a bequeſt % of a debt. If it depended on the 
former words, I ſhould have thought this caſe within the dil 
tinction. The teſtator was partner with defendant Halter; 
they made up an account, by which 2000 J. (that is in value) 
appeared to belong to the teſtator. Malter would not have 
been anſwerable for 2000 /. at all events, but only for the tel- 


tator's ſhare of the ſtock, It was not a gift of 2000 . _ 
ut 
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but of ſo much ot of the partnerſhip flock, But theſe latter 
words, If I do not draw,” &c. make great alteration, and, 
in my opinion, make the legacy ſpecific. 


2d Queſtion. Whether there has been an ademption in part 
or in toto? As to 1000 J. he drew it out of trade, and received 
the money ; and therefore I am of opinion, that was a taking 
out of trade, and within the contingency 1n the will, though 
not a ſtrict ademption. As to the other 100c /, it is to be 
conſidered as in trade, till it was received in and paid over, 
Though it was not liable to all the contingencies of trade, yet 
it was liable to ſome. Both the partners muſt have joined in 
getting it in; and if the trade had failed, or the money had 
been loſt, the teſtator muſt have borne the loſs. 


Bill was brought by reſiduary legatees for diſtribution, 


MorDauNT againſt Hoorts. 


N motion for a receiver, Lord HARDwWICKE, Chancellor, 
ſaid, That ſuch a motion was very uncommon, where the 
matters in diſpute depended on a mere legal title. But a caſe 
may be ſo circumſtanced, as to induce the Court to grant it. 
That two things were neceſſary; 1ſt, To ſhew ſtrong ground 
of title; 2d, That there is danger of the rents being loſt: both 
which were very fully made out by affidavit, and defendant's 
anſwer ; in the preſent caſe, a receiver was appointed. 


N. B. I was a very ſtrong caſe, and almoſt all the faQs 


inſiſted on by defendant in his anſwer were denied by afh- 
davits. 


Mexrixs againſt Jollirre, Executor, and Others. 


OHN BARNARDISTON, being intitled under a ſetile— 
ment in 1695, to a remainder in tail, expectant on the 
death of Sir Samuel! Barnardiſtan, and ſubje& to a term of 


9 ninety- 
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ninety-nine years, for raiſing 12, oo0 l.; by indentures of "th 
and 8th Augu/t 1732, granted a rent-charge of 100 /. a- ycar 
to plaintiff and his heirs. On the gth of the ſame month he 
granted a rent-charge of 100/. a-ycar to Gibbons, and cove- 
nanted that the eſtate was free from incumbrances, except the 
rent-charge to plaintiff, 


John Barnardiſton afterwards coming into poſſeſſion of the 
eſtate, and having ſuffered a recovery to himſelf in fee, by 
indentures of leaſe and releaſe, 13th and 14th March 1735, in 
conſideration of Gibbons having extinguiſhed the rent charge 
of gth Augiſt 1732, granted him a new rent charge of 1c9 !. 


which was afterwards aſhoned to N:rthey in 1748, and has 
been ſince aſſigued to Je. 


There was a ſecond rent- charge granted to plaintiſf, ane two 
others to G:ibous by John Barnardiſtan, ſubſequent to that in 
1735, which was aſſigned io Nerthey and Sir William 7://{;, 
who got an aſſignment of the term of ninety- nine years by way 
of mortgage. 


Plaintiff became owner of the inheritance, and, the cate 
proving deficient to pay all the charges upon it, brought this 
bill to redeem the eſtate, on payment of what was due for 
principal and intereſt, on the term of ninety-nine years. The 
defendants ſet up the term as a protection to their {cveral rent- 


charges. 


Q. Wuicther they are affected by notice of plaintiff's rent- 
charge, and therefore to be poſtponed thereto, as to all or any 
of their rent- charges; | 


Aſter argument at Bar, Lord ILazpwicke, Chancellor: 


It is admitted the plaintiff hath a right to redeem. Q On 


what terms? That depends on the priority of the iucum— 


brances, excluſive of the term of ninety-nine years. The 


deſendants inſiſt, that the legal eſtate is veſted in % /e as 


a truſtee; and that it will protect their other incumbranccs. 
(2). Whether Sir H 2HLia Jalliſte had notice of plaintiff f N 
| rances ! 
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brances? And if he had, Whether plaintiff will have a better 
right to call for the legal eſtate ? 


iſt Q. Whether Gibbons, at the time of taking the convey- 
ance, and Northey and Sir William Yolliffe, at the time of 
aligning the rent-charge of March 1735, had notice of the 
rent-charge granted to plaintiff? I am of opinion, the plain- 
tif has a right to be preferred, as to the rent-charge of 8th 
Auguſt 1732, to the firlt rent-charge granted to Git. 


Q. How Gl bens was affected with notice? how Nerthey ? 
how Sir illiam Tolle was? For J admit, it is not ſufficient 
to ſhew that G1959.s only was affected: for if one affected 
with notice conveys to another «o!hozt notice, the aſſignee, in 
caſe he has the legal eſtate, ſhall protect himſelf againſt prior 
incumbrances: ſo vice , if an incumbrancer without no- 
tice aſſigns to one who has notice, yet the aſſignee may protect 


againſt 
Jo.LiFrn 
and Others. 


One affected 
with notice 
conveys tO 
another 
without no- 
tice: the aſ- 
hgnce, hav- 
ing legal 
eltate, (ha!l 
not be aftect- 
ed with the 
notice to al- 
ſignor : and 


himſelf; and the reaſon is, to prevent a ſtagnation of pro- 

perty. The fact is, in the deed of gth Auguſt 1732 is a cove= A . . 
. . "HR 44 2.52: 

nant againſt incumbrances, except the rent-charge to plaintiff. A A. 


ſo vice werſd. 


In 1735, the new rent-charge was granted to Gibbons, on no 
other conſideration but the extinguiſhment of the former. It 
is clear Gibbens had notice, and being once affected, is always ſo. 


As to Nerthey, he had the deed of 1732 in his cuſtody. By 
his anſwer, he ſaid he had it not till „long after 
the money was advanced by him. I did not care to let his 
anſwer be read as to that fact But taking it to be ſo, yet his 
deed of conveyance recites all the former; by which he muſt 
know, that the conſideration of the deed of 1735 was the ex- 
tinguiſhment of the rent-charge granted by the deed of 1732. 


Sir Milliam Jolliffe was affected with notice in the ſame 


manner. 


Several objections have been made to the notice: 


iit, That the deed of 1732 was cancelled, that is, was 
virtually lo, by the extinguiſhment of the rent-charge ; and 
though a man is bound to take notice of every thing neceſ- 
lary to make out his title, yet he need not look into what is 
not neccllary to it. | 


4 L | agrce, 


ep. 39. 
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agree, it was not neceſſary to deraign the title to the rent. 
charge; but it was neceſſary to make out the conſideration of 
the new rent=charge, otherwiſe it would have been voluntary, 


Sir John Barnardiſton was an incumbered man, and it was 
material to ſee the conſideration. 


There are a great many caſes on notice; and a diſtinction 
has been taken between actual and implied notice: and though 
it is difficult to reconcile all the determinations, yet ſome gene- 
ral rule muſt be obſerved. 


Ferrars v. Cherry, 2 Vern. 384. went a great way, That 
was implied notice. Mzor v. Bennet, 2 Cha. Caf. was alſo 
an implied notice. The words of the book are, “ And fo it 
ee is in all caſes where the purchaſer cannot make out a title 
„ but by a deed; which leads him to another fact: the pur- 
* chaſcr ſhall not be a purchaſer without notice of that fact, 
* but ſhall be preſumed cognizant of it; for it is croſ/a negli- 
* gentia that he ſought not after it.” 


Biſcoe v. Farl Banbury, 1 Cha, Caf. 287. goes much further 
than the preſent caſe. 


As to all the other incumbrances, except the rent-charge of 
1735, I am of opinion, the defendants are intitled to be pre- 
ferred to the plaintiff; for as to them, the defendants are not 
affected with notice of the rent-charge of 1732. 

THEREFORE DECREE, ©c. 


In the above caſe, the only evidence of the deed of 1722 
being in the poſſeſſion of the defendants, was the diſcovety in 
Northey's anſwer ; and on the deeds being produced, the Coun- 
fel for the defendants offered to read Nortley's anſwer, to ſhew, 
that they were not delivered to them till lately, and long aiter 
he had purchaſed the rent-charge: but Lord CHANCELLOR 
refuſed it, though it was argued and inſiſted to be very hard; 
becauſe the only account of the delivery of the deed is in the 
anſwer; and by its not being permitted to be read, the deed 
mult be taken to be in Northey's cuſtody at the time of the pur- 
chaſe, ten years before it actually Was. 
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ParTYN againſt Rovers. 


3 ROBERTS, being intitled to an eſtate in fee, as 

heir to his mother, expeQant on an eſtate for life, which 
his father had therein as tenant by the curteſy; and being alſo 
intitled to a remainder in tail, in another eſtate, expectant on 
the death of his father, with remainder over to his brother 
and ſiſters, under a marriage ſettlement of his father in 10697 ; 
and being about to be married to Elisabeth Mellon; by articles, 
zoth November 1723, he and his father agree to ſettle 600/. 
a-year, part of his mother's eſtate, on the huſband for life, 
ſubjeck to an annuity to the wife by way of jointure, with 
' remainder to truſtees for 500 years, to raiſe portions; with 
remainder to firſt, &c. ſons of the marriage; with remainder 
to the daughters of the marriage in like manner ; remarnder to 
the beirs of the body cf David Roberts; remainder to his brother 
Reger and his iſſue male, in ſtrict ſettlement ; remainders over 
to his ſeveral ſiſters in like manner; with remainder in fee to 
the right heirs of David Roberts, As to the reſidue of the 
mother's eſtate after the death of David Roberts, and ſubject to 
a term of 700 years for portions, and to a power to be veſted 
in David Roberts, in caſe he ſhould ſurvive Elizabeth, and ſhould 
have any iſſue by her, to make a ſettlement on any after-taken 
wite or wives, by way of jointure, and upon the iſſue of her 
or their bodies; and in default of ſuch iſſue of ſuch ſubſequent 
marriage, then to the ſame uſes, and in like manner, as the 
6007. a-year is agreed to be ſettled. And the eſtate of the fa- 
ther was agreed to be ſettled as the G00“. a-ycar was. 


The marriage took effect: and afterwards, by indentures of 
19th and 17th February 1720, a ſettlement was made, which, 
after reciting the articles, and declaring the intention of the 
parties to be for continuing the eſtates in the name and blood 
of the Reberts' as long as it ſhould pleaſe Almighty God, and 
that it was in purſuance of the articles, the ſeveral eſtates are 
ſettled in ſtrict ſettlement, and inſtead of limiting them the 
heirs of the body of Daw in default of iſſue of that marriage, 
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1756. they are limited to the iſſue of any ſubſequent marriage; with 
ga power for David Roberts to make a jointure and Proviſion on 
10 1 an after-taken wife, and iſſue of ſubſequent marriage (which is 
to take place of the limitations to the iſſue of that marriage). 
David Riverts being greatly in debt, on his father's and his 
own account, in 1733 obtained an Ac of Parliament ſor ſale 
of part of the eſtates; and, by way of compenſation, ſettleq 
| a ſmall eſlate to the uſes of the ſettlement in 1726; and gave 
i up and relcaſcd his power which he had of doing waſte; and 
was declared by the Act to be only tcnant for life, without 
ſuch power. The brother being dead, the ſurviving ſiſters, and 
the ſon of one of them that was dead, joined in, and gave 
their conſent to, the Act. 


David Roberts being ſtill involved in debts, in 1715 ſufered 
| a recovery of theſe eſtates at the Great Se ſſions in Wal s, and 
4 


declared the uſes to truſtees for 10:0 years, in truſt, after the 


death of himſelf, to raiſe money, by fate or mortgage, to pay 


his debts. 


In 1747, Elizabeth died without iſſue; and in 17 75, the 
preſent bill was fiied by the plaintiff, who is a creditor of 
David Reberts, to have the ſettlement reQilied, and made ac- 
cording to the articles, by which means Poavid Roberts W, 
in the event that has happened, be tenant in tail; and to have 


an execution of the deed of truſt, declaring the uſes of the 
recovery. | 


It was inſiſted by plaintiff's Counſel, that he was intitled to 
an eſtate tail by the words of the articles: that it was but ta- 
ſonable, that after the limitation to the iſſue, the eſtates ſhould 
go in the old channel: that it was a miſtake in the ſettlement, 
and that the AQt of Parliament made no alteration with reipect 


| to the rights of the parties, but was obtained with another 
| . * . 

I view: that the perſons who oppoſed the rectification were 
n ſiſters, or ſiſter's children, who were only volunteers in the 


ſettlement. 


On the other fide, it was argued, 1ſt, That the limitations 
to the iſſue of a ſubſequent marriage in the ſettlement was an 
explanation 
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explanation of the intention of the parties, and their meaning 
in limiting the eſtate to the heirs of the body of David in the 
articles. 2dly, That if by the articles David Roberts would be 
intitled to an eſtate tail, yet that the ſettlement was made on a 
new agreement: that David Roberts was adult at the time, and 
knew what he was doing; and has not only acquieſced in it 
ever ſince, but conſirmed it by the Act of Parliament: that the 
ſiſters and their iſſue are not volunteers, part of the eſtate . 
moving from the father, without whoſe concurrence David 
could not have barred the entail, which was limited over to his 
brother and ſiſters by the ſettlement of 1097; and Of29d v. 
Strode was cited for that purpoſe. 


Lord HARDWICKE, Chancellor : 


There never was ſuch a decree as is prayed by this bill. I 
have not had any doubt, ſince the ſettlement and Act of Parlia- 
ment were read. | 


Almoſt all the caſes that have been determined on this head 
were of ſettlements in prejudice of the iſſue of the marriage ; 
and there could be no preſumption of a new agreement; where 
the parties to the ſettlement are adult, and it differed from 
the articles, this Court would not alter the ſettlement, except 
where it was ſaid and intended to be purſuant to the articles. 
Ilanir v. Honor, and Weſt v. Evriſſey, are determinations of 
this ſort. 


David Roberts was capable of judging for himſelf, and 
might, if he pleaſed, vary the ſettlement from the articles, 


It recites, “ for continuing the eſtate in the name and blood of 
Rebert:,” That could not be by giving him an eſtate tail, as in 
the articles, nor any other way ſo effectually, as that in the 
ſettlement, by limiting them to the iſſue of a ſubſequent mar- 
riage. It was no miſtake, not to be preſumed, but done with 
delign. The power of jointuring on ſecond wife is varied: 
by the articles it is confined to the cafe of his ſurviving Elza- 
bell and having ifſue. The reaſon might be, becauſe if he had 
4 M no 
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no iſſue, he had it in his power to do it by virtue of the limit. 
ation to him) in tail, By the ſettlement, that power is given to 
him at large, becauſe he had parted with the eſtate tail. 


But if it was not ſtrong on the ſettlement, yet the Act of 
Parliament makes it a clear caſe. It is a waiver of his equity, 
It would be fo, if inſtead of an Act of Parliament, it had been 
only a private deed. 


If it would be fo, if the bill had been brought againſt David 
Roberts, the being brought by a creditor makes no difference; 
for the change of David Roberts's intereſt under the ſettlement 
is not to be conſidered as fraudulent, with reſpect to his cre- 
ditors, Every voluntary ſettlement is not; but if it was, this 
bill is not brought on that foundation, 


BILL DISMISSED. 


HassELL againſt TyNTE. 


ILL by plaintiff, znter alia, to have benefit of a gift of 
1000/1, mortgage made to her by Lady 7ynte, her grand- 
mother. 


The caſe was this: Lady Tynte being intitled to a ſum of 
1000/7. ſecured by mortgage upon a real eſtate, taken in the 
name of Francis Has; and being old, and afflicted with a 
diforder of which ſhe died about ſix weeks afterwards, deli— 
vered the deeds and writings relating to the mortgage and 
eſtate to the plaintiff, in the preſence of ſeveral witneſſes, one 
of which proved, that ſhe made uſe of this expreſſion at the 
time, vig. © I deliver this as my ac and deed.” Proof was 
read of declaration by Lady Tyre, and particularly one Ad- 
derly depoſed, that ſubſequent to the delivery of the deevs, 
Lady 7ynte ſaid, ſhe hoped the plaintiff would be a good girl, 
for that ſhe had given her a mortgage of 1000/7. for her own 
immediate uſe and benefit. Several Queſtions were made; 


iſt, Whether this was a donatio mort's cdu? 
6 | 


3 
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2d, Whether it was a donatio inter vivos? 


za, Whether, it being a gift of a mortgage upon a real 
ſtate, it can take effect, or is not void by ſtatute of frauds 


and perjuries* 


Lord HARDWICKE, Chancellor : 


The Queſtion on ſtatute of frauds and perjuries is of great 
delicacy and nicety. 


Two Queſtions : 


iſt, Whether, on the proofs, it is a donatio mortis cauſe, 
or donatio inter vivos ? 


2d, Whether it, being a gift of a mortgage on a real 
eſtate, can take effect ? 


Very ſlight evidence of the gift has been given by one of 
the witneſſes; the other proves the words made uſe of at the 
time: but it is difficult to know what conſtruction to put upon 
them; whether Lady Tynte intended to deliver them to plain- 
tiff to keep for her. The proof of the declarations ſeems to 
clear up her intention. 


Q. Whether it is donatio mortis cauſa? It looks more like 
donatio inter vivos. But there is ſuch a ſort of donatio mortis 
cauſu mentioned in the civil law. 


But whether it be the one or other; Queſtion, If allowable 
by ſtatute of frauds? Perhaps it would be more favourable 
to conſider it as donat19 mortis cauſa, But it partakes ſomething 
of the nature of a will, 


No caſe has been cited but Richards v. Sims, which came on 
to he heard in Chancery in 1740, and afterwards on the equity 
relerved in Michaelmas 1741. | 


That caſe came before the Court in a very different ſhape 
irom the preſent. It was on a bill by an adminiſtrator, to 
have the deeds and writings relative to a mortgage delivered 


up, and to be redeemed. The defendant inſiſted on a donatzo 
mortlis 
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mortis cauſa, The words uſed on that occaſion were, « Ty, 
* this box; IT freely forgive you the debt.” Two iſſues were 
directed: 1ſt, Whether the party gave the defendant the deeds? 
2d, Whether he declared that he forgave the debt? Both the 
iſſues found in favour of the adminiſtrator, So that is but x 
very ſlight precedent. 


What has been argued at bar is very true, that the money 
1s the principal, and the land only the ſecurity : that the money 
would paſs by will not atteſted according to the ſtatute : and 
yet here is an intereſt in land; and it is a very conſiderable 
Queſtion, Whether it can paſs by parol gift ? 


Am very unwilling to give my opinion upon it, and it is not 
neceſſary at preſent ; for as the plaintiff is reſiduary legatee of 
Lady Tynte, at her age of 21, or marriage, upon either of thoſe 
events ſhe will be intitled to the money. At all events, there- 
fore, I ſhall give directions as to the other parts of the cauſe, 
and reſerve the conſideration of this Queſtion. 


Fooxr, &@ Legatce, and Others, Simple-contract 
Creditors of WINITRRD WARTHAu, againſt Pix x- 
ARD aud Others. 


WINIERED WAREHAM, by will of 8th June 1751, di- 

rected her debts to be paid, and gave ſeveral legacies ; 
and then the will proceeds in theſe words: © In order to raile 
money for theſe payments, my eſtate at Ben7e/!/ muſt be fold 
* to the higheſt bidder, as ſoon after my deceaſe as conve- 
* niently can be done. To this end, I do appoint, conſtitute, 
% and empower, Mr. Richard Pinkard and Mr. Noob Sher- 
«© 59d, whom I make executors of this my laſt will, /- , 
&« [ct, or ſet to ſale, both my eſtates at Pen!!! and Etlmingſloue.” 


Bill by plaintiffs, on behalf of herſelf and other creditors 
and legatees, to have the will eſtabliſhed, and the truſts per- 


p 0 oY ] 
formed, and the power executed, and to be paid their oy 
| a 
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and legacies. It appeared, that the plaintiff Foone and ſeveral 1756. 


Fo X ; 
of the other creditors are Papiſts, 8 
Ochers 


Q. Whether within the ſtatute of V. 3. againſt Papiſts ? againſt 


PinKkaRke 


and Others. 
Murray, Attorney-General, and Jilbrabam, for plaintiff, 

argued, that it was not: that it is not a truſt, but a mere [1 
power to ſell : that the power muſt be executed, and the mo- lt 
ney is legal aſſets, and what remains after payment of the 
debts and legacies, will go to the perſona! repreſentative : that 
it was the intention of the teſtatrix, to make the eſtate legal | 
aſſets : that ſuch a power to executors, if they die before it is | | 
executed, will go to their perſonal repreſentative. The dif- 
tinction between ſuch a power and a deviſe to executors to ſell ö 
was argued, as laid down in Burwell v. Cirraut, Hard. 405. 
Prowſe v. Align, in Chancery, 11 Geo. 2. In the former 
caſe, they are legal aſſets; in the latter, equitable. 


It was ſaid, that this caſe was not within the reaſon of the | 
determination in Roter v. Ratcliffe; in which caſe it was ad- | 
mitted, that with reſpect to debts and legacies, the eſtate was 
to be conſidered as money, though as to the reſidue, it was | 
land. In this caſe, the legatees cannot take any intereſt in 


land; and have it not in their power to prevent a ſale, as the 
heir at law has in caſe of a truſt, where he is intitled to the 


reſidue undiſpoſed of. There is no intention here to evade the 
ſtatute. 


Suppeſe the teſtatrix had contracted for ſale of the eſtate in 
her life-time, and by her will had directed the money to be 
applied in payment of her debts and legacies, the contract, in 
the notion of this Court, would be conſidered as executed; and 
as ſoon as the eſtate was actually ſold, the money muſt have 
been applied according to the will. In Comyns 570. Matland 
V. Bringloe, an obiter didlum of the Court, as a P apiſt might 
lell lands in his life-time, and pay his creditors, though they 
ſhould be Papiſts, they did not ſee any reaſon why hg-might 
not by his will direct ſuch ſale, and application of the money to 
Papiſts, creditors. 
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On the other ſide, it was argued by Mr. Henley, that it is 2 
particular power to ſell, coupled with a truſt as to the applica- 
tion of the money, which is partial, and ſubject to reſult ; and 
that it is a rule, when money is to be raiſed out of land for 
particular purpoſes, no more ſhall be raifed than is ſufficient to 
an{wer thoſe purpoſes ; that therefore this is not legal aſſets 
that the incapacity in the ſtatute is general; and / 5th extend; 
to all caſes where Papiſts can take any intereſt or profits out of 
land, mediately or immediately, whether as purchaſers, or 
otherwile. 


In the preſent caſe, the plaintiff muſt get at the profits me- 
diately, through the executors ; and a ſale is an anticipation of 
the whole profits for ever, 


In Roper v. Rateliſſe, it was argued, that the Papiſt might 
have fold the land in his life-time, as has been argued in this 
caſe; but it did not prevail; the argument equally applicable 
to all caſes upon the ſtatute, as to the preſent : that the preſent 
method is an evaſion of the ſtatute, and would tend to defeat 
the Proteſtant next of kin having benefit of it. Suppoſe a 
teſtator left a ſon, a Papiſt, ſuch a power to ſell, and pay the 
whole money, or a Jarge ſum out of it, to the ſon ; he would 
enjoy the eſtate until the Proteſtant next of kin ſhould put in 
bis claim, and then the executors would ſell, and pay him the 


L. One. 


Lord Harnpwicie, Cancollor, ſtopped the Counſel for the 
detendant EEve/e:7h, the heir at law, and ſaid, that as it was 4 
new queſtion, and of great conſequence, though not of value 


in the preſent cate, and as he was afraid it might lead to a new 


way of pailing eſtates to Papiſts, he would not determine it 
without the ailiftance of ſome of the Judges, whoſe attendance 
he would deſire in the next Term. 


Jide che decree, and further proceedings in this caſe, under 
the name of Foo::t A]. BLOUNT, pet. 7. 
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CLEEVE againſt GascolGNe. 


HE defendant, Sir Cri/þ Gaſcigne, having bought an 
eſtate in hex, inſured with the plaintiffs a life that was 
ſtanding out, which he aſfſirmed to be a good life, but which 
ſoon afterwards dropped; and he brought two ſeveral actions 
in the Common-Pleas againſt two of the inſurers upon the 
policy, and obtained a verdict in each. The plaintiff filed 
this bill, in order to be relieved againſt the policy, on the foot 
of fraud and impoſition; and on the hearing, an action was 
directed to be brought, and tried before Lord Chief-Juſtice 
RYDER, in the King's-Bench, Upon that trial, the plaintiff, 
Cleeve, obtained a verdict ; and the cauſe coming on again to 
be heard on the equity reſerved, Sir C7 Ga/corgne applied for 
a new trial. 


Lord HaRDWICKE, Chancellor: 
This application is made upon three grounds : 


iſt, That a material witneſs for Sir Cie was prevented 
by illneſs from being at the trial. 


2d, That he had two verdicts in his favour. 
zd, That the Judge gave miſ-direQions. 


As to 1ſt. The abſence of a witneſs, whoſe teſtimony would 
only corroborate that of ſeveral others upon a fact, is not a 
reaſon, even in this Court, to grant a new trial, But there 1s 
ſomething particular in this perſon's teſtimony ; for at the 
former trial he ſwore, that on one of the inſurers telling him, 
that he had impoſed a bad life upon them, Sir Cr!/> anſwered, 
he would let him off, if he choſe it. There is a circumſtance 
In it very favourable for the defendant, from his having made 


that offer, 


And it was not in his power to put off the trial, becauſe it 
is worn, that after he was ſerved with a /ubfana, on the very 
day he was to ſet out to attend the trial, the witneſs was taken 
"Ho il 
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miſ-direction 
of the Judge. 


Crerve 


againſt 
GASCOLGNE, 
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, Harderv. 
Siſe, cited 

2 Vern. 285. 
in which 
there were 
fve trials. 


But it is impoſſible to ſay what the Jury went upon. 
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ill with a diſorder, which it was at that time apprehended 
tended to a mortification : ſo that there is no neple to be im- 
puted to the defendant on that account, 


As to ad. It was faid, in anſwer, that the former verdicts 
were given on a particular circumſtance attending thoſs trials, 


As to zd. It is ſworn on the part of the defendant, and 
not contradicted on the other fide, that the Judge directed the 
Jury to conſider, 1ſt, Whether Sir CC affirmed the life to 
be a good one? adly, Whether he knew it to be a bad life? 
and, 3dly, Whether it was a bad life, though not known to 
Sir Cr:i/þ Gaſcoigne to be fo ? 


With great reſpec to the knowledge of the Judge, I think 
the laſt part was going too far; for though where a man at- 
firms a thing to be fo, which is otherwiſe, it is a falſity and 
fraud in him, whether he knew it or not; yet that muſt be 
underſtood with a diſtindtion: Where the affirmation is of a 
fact which is in itſelf certain, as of the loſs or miſting of a 
ſhip, or that ſuch a farm is let at ſo much, it is ſo; but 
where it is matter of opinion, as of the ſtate of health of any 
perſon, or of the value of a farm that 1s unlet, it 1s not ſo. 
And it is impoſſible to ſay upon what the Jury founded their 
verdict in this caſe. But I go ſtill further: This Court has 
frequently granted new trials, merely becauſe the inheritance 
was to be bound by it. It is true, that fo much regard 1s not 
paid to perſonal property. But in this caſe, a gentleman's 
character is at ſtake. | | 


Therefore let there be a new trial, on the defendant's paying 
the colts, 


CASES IN CHANCERY, c. 


Warson and his Wife and Others, againſt Earl 
LIN colN and Others. 


I the marriage ſettlement of Henry Pelbam, deceaſed, in 

1726, a term was created, to raiſe 10,000/. for portions for 
daughters of the marriage, in caſe of failure of iſſue male ; pro- 
vided, if he ſhould in his life-time give any of the portions 
thereby appointed to be raiſed, for or towards the preferment 
of any of his daughters in marriage or otherwiſe ; or if there 
ſhould on his death come or deſcend on them any lands or 


tenements from him; then ſuch ſums, and the value of ſuch 


lands, ſhould be deemed as part of the portions, unleſs Pelham 
ſhould declare the contrary. 


By a ſettlement made by the Duke of Newcaſtle in 1741, 
inter alia, a term was created on the Notting bamſbire eſtate, to 
raiſe 10,000/, to ſuch younger children as Pe/ham ſhould 


appoint, 


On 7th S-ptember 1748, Pelham having iſſue four daughters 
only, viz. the Counteſs of Lincoln, Frances, Grace, and Mary, 
made his will, and appointed the 10, ooo. under the firſt term 
to be raiſed for the benefit of all his daughters, except the 
Counteſs of Lincoln, at 18, or marriage. He then directed 
the Nottinghamſhire eſtate to be ſold, after the death of the Duke 
of Newcaſtle, and the money to be divided among all his 
daughters, except the Counteſs of Lincoln, whom he had pro- 
vided for with a portion. He gave his eſtate at Eſter to his 
daughter Frances, and her iſſue, in ſtrict ſettlement, with re— 
mainder over to his other daughters in like manner, He gave 
his perſonal eſtate to his daughters, except the Counteſs of 
Lincoln; and gave the reſidue of his real eſtate to all his daugh- 
ters in tail, as tenants in common; and in caſe any of them 
ſhould become intitled to the Duke of Newca/tle's eſtate, her 
Intereſt in the above deviſes was to ceaſe and go over. 


40 By 
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1756. By a codicil, gth September 1751, he charged his eſtate at 
CE ü f 
Wirson ber with 5000 /. to each of his youngeſt daughters, as ſhould 


d Wite, inti 
. De, not be intitled to the poſſeſſion and enjoyment of the houſe 


N. af and park at Eher ; and adds a proviſo, that if any of his un- 
corn married daughters ſhould marry without his wife's conſent, 
and Others. her intereſt in the eſtate under the will and codicil ſhould go 


over to the other daughters. 


Advance- On 28th Augu/t 1752, on the marriage of his daughter 


ment of por- : W . 

tion on mar- Grace with plaintiff Warſon, he gave her a portion of 20,000 /. 

riage of a "Wy k , 

dauzhter, by appointing 9950/4. of the 10, 900 J. to be raiſed by the term 
d {aid - : . . 

"4a 0 ner of years in the deed of 1741 and by morigaging his rever— 


pars rug ſionary intereſt in the Nottinghamſhire cite ; which ſum of 
Or fortune, . . . . 

what provi- 20,000 J. is recited to be in full of her portion or fortune. 
ſions it ex- 
tends to. 


Afterwards Pelham died. 


Bill by Watſon and his wife, to have ſeveral family queſtions 
ſettled; and by two ſimple contract creditors to be paid their 
debts. | 


Lord Harpwicke, Chancellor, after argument at Bar: 


All the points ariſe upon the will and codicil of Henry Pel- 
ham, connected with the ſettlements. 


A Queſtion ariſes upon the advancement given by Pelbam to 
his daughter, upon her marriage with Mr. /at/on, which was 
20,000 J. Whether it is to be deemed a ſatisfaction for any, 
and which, of the proviſions made for her by his wall and 
codicil ? 


7. Spiritof There are many caſes of a father making a proviſion for a 
5 child, by way of portion, by his will, and afterwards giving 
Ar ſuch child a portion in his life time; and it has been held an 
Jaws, ademption of the legacy. The reafons are, iſt, This - Court 
inclines againſt double portions : Another good one, The Court 
conſiders it as a performance of what was intended to be 


done, and paying the debt of nature which he owed his child. 


T hoſe 
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Thoſe caſes between father and child depend on other 1756. 
grounds than caſes of ſatisfaQtion between other perſons. Har- 5 


2 r G { 2 and Wife, 
tp v. Whitmore, 1 Wins, went on thoſe reaſons Ons, 


againſt 
Mrs. Watfin had advanced her, in Mr, Pelbam's life-time, F* -1*- 


20,000 J.; which, by her marriage ſettlement, is recited to be and Others, 
in full of her portion or fortune. It muſt therefore be a ſatiſ- 

faction of what ſhe could claim under the will or ſettlement of 

her father by way of portion, In the firſt place, It was fo of 

what ſhe could claim under her father's marriage ſettlement. { 
In the next place, It was ſo of what ſhe could claim out of the il 
10,000 J. ſecured by the deed of 1741. So of the Fool. 
charged on the Eſher eſtate, I am alſo of opinion, that the 
one-third of the money to ariſe by ſale of the Nottinghamſhire | | 
eſtate was given her by way of portion. The teſtator was | 
intitled to the reverſion of that eſtate after the death of the 
Duke of Newcaſtle, and deviſed it to truſtees, to be fold for 
the benefit of his daughters, except the Counteſs of Lincoln, 
whom he declares he had provided for with a portion; and if 
any of them died, it was to go over to the other daughters; fo 
that it appears to be intended by way of portion. 


— — 
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What remains is as to one-third of the perſonal eſtate, and 
one-fourth of the reſidue of his real eſtate. J am doubtful 
whether it is a ſatisfaction of the one-third of the perſonal 
eſtate; for as it was by way.of reſidue, he could not mean it 
as a portion. It was always changing ; might be ſomething, 
might be nothing: but as there is not like to be any part of 
the perſonal eſtate left after payment of debts, I am delivered 
from this queſtion. 


As to the reſidue of the real, he meant to conſider his four 


daughters as his heirs at law, and has diſpoſed of it to them as 
ſuch. 


2d Queſtion, As to the claims of Mrs. Frances and Mary 
Pelham, the two unmarried daughters: 


There is no doubt but the deviſe in the will is a fatisfaQion 
of any right they can ſet up under the marriage ſettlement of 


Mr. Pellam. It is within the proviſo, 
11 Mr, 
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lue of it. 


* Reportedin 
2 Alk. 458, 


Recovery by 


tenant in tail 


deſtroys a 
ſubſequent 
power cou- 
pled with an 
intereſt, 

2 Lev. 60. 


King v. Mal- 


ling. 

Deitroys a 
ſubſequent 
condition. 


Page v. Hay- 


ward. 


Salk. 570. 


If deviſe of 
land is re— 
voked, or 


does not take 


place, the 


land does not 


pals by the 
retiduary 
clauſe. 


ok inheritance was held not to be a ſatisfaction on a proviſo of 


Court of King's Bench was divided on this queſtion; but in 


0 23 of X -« — - 
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| Mr. Pelham gave theſe daughters no ſums of money in his 
life-time by way of advancement, but he has given them 
ſums of money and intereſt in lands by his will and codicil 


As to Mrs. Frances Pelham, it is a ſatisfaction, and is within 
the proviſo, as the groſs value of the land to be fold is cer 
tain ; that value muſt be ſet as it was at the death of Pallas 
ſubject to the Duke's life. Its being an eſtate tail will not va 
the caſe; though in Saville v. Saville, © Geo. 1. ſuch an 4 


this nature: but the circumſtances of that caſe were very dif- 
ferent; the reaſons which determined that caſe do not affect 
the preſent. They were three: 


1ſt, The proviſo only extended to lands deſcending. 24, The 
eſtate tail came to Lady Bur/ington, and Lady Thanet, not from 
their father Lord William, ex egjus proviſione, but under a ſettle- 
ment made by their grandfather ; and ſo they took per forman 
doni. zd, The lands there did not go as the portion would, 
Here the proviſo has the words, come or deſcend. The eſtate 
moves from Mr. Pelham, and by the croſs remainders inſerted 
in the will, they may go in the ſame manner as the portions 
would. Mrs. Frances Pelham has accepted the deviſe, and has 
ſuffered a recovery, by which ſhe has barred the conditional 
limitation, unleſs it be ſuch as runs with the land. Pureſoy v. 
Rogers, before Lord C. J. Hale. The condition annexed to 
the Duke of Newcaſtle's eſtate coming to her is barred, and ſo is 
the proviſo of marriage, which is a condition ſubſequent. 


As to Mrs. Mary Pelham, ſhe is not of age, and has done 
nothing to accept or reject the deviſe; the condition in her 
father's will, with reſpect to her, is not barred. The conſidera-— 
tion as to her ſhare muſt be deferred till ſhe comes at age. 


zd Queſtion: As to Mrs. J/at/on's one-third part of the 
money to ariſe by ſale of the Nottinghamſhire eſtate, Whether 
to be conſidered as land or money ? and whether it paſſed by 
the reſiduary clauſe, or deſcended ? I am of opinion, it is to be 
conſidered as land, and deſcended. In Go:dright and Ogi, the 


Il 71g. 
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Il Tight v. Horne, which was afterwards in the Common Plens, 
the Court was of opinion, that the lands deſcended. That was 


a ſtronger caſe, becaule the perſon to whom the lapſed deviſe 
was given, was dead at the time of making the will, 


4th Queſtion : The Duke of Newcafiie was tenant for life of 
certain leaſehold eſtates, with remainder to his ſons, with 
remainder to Mr. Pellam and his iſſue, and had paid for a 
renewal of them 1500 J. The Duke had no fon, and inſiſted 
on having a charge for that money on the eſtate, keeping 
down the intereſt during his life. I am not clear how the 
expences of theſe renewals ought to be borne: if they are a 
charge on the premiſes, in two generations the leaſcholds will 
be cat up. The caſe of Lord and Lady Londonderry was 
between mother and ſon, Reſerve the conſideration of this point, 
with liberty to apply. 


Harris againſt Evans. 


BILL by plaintiff againſt defendant, for an account of rent, 

Sc. A Queſtion aroſe, What intereſt the plaintiff had 
under a leaſe made to him by defendant, 79 Hel from Michael- 
mas Day, fer one whole year, and ſo for two cr three years, or 
any ſuch further term of years as the ſaid N. Evans and R. H. 
ſhould think fit, and agree, on yielding and paying for the ſuid one 
gear, and from thence yearly and every year, during ſich term or 
terms as ſhall be Lereafter granted, 351. per annum. The 
Court ſtopped the defendant's counſel (of which I was one), 
and declared their opinion to be clearly, That it was a leafe 
but for one year only, without a ſubſequent agreement 
and if it had been doubtful on the words of the hbaberdum, 
thoſe under the reſervation fully explained them. 


aw at. 
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TowMLINsoN again G1LL, 


HE defendant Ci, promiſed, that if the widow of the in- 
teſtate would permit him to be joined wich her in 

the letters of adminiſtration of his aſſets, he would make good 
any deficiency of aſſets to diſcharge the inteſtate's debts. 


Bill by creditors of the inteſtate againſt Gzl/, for a ſatisfac- 
tion of their debts, and performance of the promiſe. It was 
inſiſted on the part of the defendant, to be within the ſtatute 


of frauds and perjuries; and that the promiſe not being in 
writing, was void by that ſtatute. 


Lord HARDWICKE, Chancellor : 


There are two Queſtions : 1ſt, On the right; 2d, On the 
remedy. The bill 1s founded on an argument, which is not 
unſual where there is a conteſt about obtaining adminiſtration. 
It is not uncommon, upon ſuch occaſions, for the ſimple con- 
tract creditors to agree, that adminiſtration ſhall be granted to a 
ſpecialty creditor, upon terms of his agreeing to pay the debts 


equally and par: paſſu. Such agreements are ſeldom put into 
writing. | 


I am of opinion, this caſe is not within the ſtatute of frauds. 
It is not within the firſt branch of the ſection for Cl was not 
adminiſtrator at the time of making the promiſe ; and it is no 
anſwer to ſay, that he was adminiſtrator atterwards. It is not 
within the ſecond branch of that clauſe : the modern determi- 
nations have made a diſtinction between a promile to pay the 
original debt, and on the foot of the original contract, and 
where it is on a new conſideration. The diſtinction taken in 
Buckmire v. Darnell, 6 Med. 248. 1 Salk, 2 Lard Rayn. is a 
very flight and cobweb diſtinction. The judges were much 
divided upon the queſtion, I agree with the many. 


Here is quite a new diſtin conſideration, 
ſtrong to the purpoſe. 


Read V, Nat 18 
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2d Queſtion. The plaintiff is proper for relief here for two 
reaſons : Iſt, He could not maintain an action at law, for the 
promiſe was made to the widow ; but he 1s proper here, for 
the promiſe was for the benefit of the creditors, and the widow 
is a truſtee for them. 2dly, The bill is brought for an account, 
and that draws to it relief, like the common caſe of a bill to 
be paid a debt out of aſſets. It was at firſt doubted whether the 
Court ſhould go further than to take the account ; but it was 
afterwards ſettled, that the Court ought not to make two ſuits 
out of one, but give complete ſatisfaction on ſuch a bill, by 
decrecing the debt to be paid. 


Ros E againſt Ros x. 


HURCH ILL ROSE the elder, being only tenant for life, 
was indebted to Thomas Roſe. After, Churchill Naſe, his 
ſon, coming at age, conveys the inheritance of the eſtate to his 
father, Churchill the elder, to enable him to pay his debts, who 
mortgaged the eſtate to Thomas Roſe for 4053 J. About a year 
afterwards, by articles of 22d January 1745, Churchill Roſe 
the elder and younger agree, that Thomas Ry/e ſhall be put into 
the poſſeſſion of the eſtate, and a receiver ſhould be appointed 
of the rents, who ſhould apply the ſame in diſcharge of the 
intereſt, and alſo of 100 /. yearly in part of the principal, and 
the reſidue to be paid to Churchr// the elder and younger; and 
Thomas Roſe, in conſideration of ſuch agreement as aforeſaid, 
agreed that the whole money for principal and intereſt, on 
 Michaelmas Day then next, Gould be deemed and taken to be 
no more than 3553 J. 145. 9 d. it being the intention of To- 
mas Roſe, in caſe the terms above mentioned be truly obſerved 
and performed, to abate 500 J. in part of the ſaid debt. 


After this, Churchill Roſe, the father, received two halt-years 
rents of the tenants. 


Churchill Roſe, the father, being dead, bill was brought by 
Churchill the younger, to have the eſtate fold, and the mort- 
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| ned Wet of 

(Y. On what terms? Whether the defendants, who are the 
repreſentatives of 79:45 Legs, are intitled to have the wh. 
49531, or only 35537.; Chw coil Roje the elder having broke 
the terms of the agreement, by receiving ſuch rent? 


Lord HakDwickr, CHanccllor, after argument at Bar: 


This is a very hard demand by the repretentatives, whg 
inſiſt on very ſtrict right, when they owe their whole ſecutity 


to the act of the fon, who has ſubjected his eſtate to pay his 
father's debts. 


There are two Queſtions : 


1ſt, Whether here has been any breach of the agreement. 


2d, If there has, whether it can be compenſated within 
the rules of the Court. | 


As to the 1ſt, I am of opinion, there has been a breach of 
the agreement. The rents were to be received by the receiver; 
and a reccipt of them by any of the parties to the agreement, 
is a breach of the agreement. This caſe is the harder in this 
Court, as the rent was received by the father, which would be 
conſidered as a breach of the ſon's agreement at law. 


To 2d. Equity will relieve againſt almoſt all penalues 
whatſoever ; againſt non-payment of money at a certain day; 
againſt forfeitures of copyholds : but they are all ſuch caſes 
where the Court can do it with ſafety to the other party; for 
if the Court cannot put him into as good condition as if the 
agicement had been performed, the Court will not relieve. 
There are ſome exceptions to this rule; one of which is, where 
a voluntary compoſition is to be paid at a time certain, and in 
a certain manner. In that caſe, it is the voluntary bounty of 
the creditor, to remit part of the debt, and the terms muſt be 
ſtritly complied with. Q. Whether this is the preſent cate 
I am of opinion it is not, whether taken on the articles, or on 
the proofs diſtin& from the articles. 


iſt, On the articles, there appears a conſideration ariſing 
from the ſon; whether it be more or leſs, is not materia“. 
There 
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There is a voluntary delivery of poſſeſſion, a ſaving of expence 
to get poſſeſſion, What defence might have been ſet up in 
caſe of a ſuit for poſſeſſion on conftar, 


2d, It appears to me, from the evidence, that the ſon made 
a conveyance of this eſtate to his father, and was afterwards 
induced to enter into the articles by reaſon of the abatement. 
Brcadrip ſwears, that Thomas Roſe ſaid, if any method could 
be found to diſcharge the debt, he would abate part of it: ſo 
that an abatement was thought of at the beginning, Imme- 
diately after the ſon came at age, he conveyed the eſtate to his 
father : after that, the abatement being reduced to a certainty, 
the ſon entered into theſe articles. It is impoſſible to ſay it 
was merely voluntary, but an agreement by Themas Roſe on 
conſideration. The whole was one treaty and tranſaction, 
This caſe is within the determination in Delamere v. Smith ; 
and the plaintiff is intitled to be relieved under theſe circum- 


ſtances, on making a compenſation. 


Ex parte KING. 


N order for a /upplicavit was obtained on the 4th Auguſt 
1754, againſt Benjamin King, Eſq. on the complaint of 
his wife, for having beat and uſed her ill. And he now moved, 
to have it diſcharged ; which was oppoſed by Mrs. Rug, who 
made an affidavit, that her father having by his will left her 
his eſtate in Antigua (which was very large) to her ſeparate 
uſe, and her huſband infiſting upon it that the had not ſuch 
ſeparate right, and was not intitled to the eſtate under her fa- 
ther's will, but under an old ſettlement, was the cauſe of the 
quarrel between them originally: and that ſhe had ſince filed a 
bill in this Court, to eſtabliſh her ſeparate right, to which her 


and had alſo filed a croſs bill: and expreſſing her great fears 
and apprehenſions, if the /upplicavit was diſcharged, her huſ- 
band would compel her to give up her ſeparate intcreſt, or uſe 
her ill and carry her to Arntizu2, where, by means of his con- 
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huſband had put in an anſwer, inſiſting on her general right ; : 


t Cha. Cal: 
110, 


15th Jan. 
1757+ 
Ante, page 
240. 


* 


334 


1 75 7. 
en nm, 
Ex parte 
KING. 


Ex parte Sir 
Richard 
Croſvenor, 
3 Wms. 103. 


F. the King 
v. Lord Lee, 
2 Lev. 128. 
The Court 
can only bind 
the huſhand 
to his beha- 
viour, not 
remove the 


«vife from 
im 


At the Rolls, 
29th May 


1757 
Deviſe of 


real eſtate to 


H. his 


daughter, for 
life, and after 


her death 


without iſſue, 


to ſell, and 
divide the 
money a 


mong all and 


every the 
children of 


CASES IN CHANCERY, Oc. 


nections and eſtate, ſhe would have no protection for her 
perſon. 


Lords Commiſhoners WiLLEs and WirLmMoT (SMyThyx 
being abſent) were of opinion, That this caſe was not withi1 
the general rule, which 1s, to diſcharge the party complained 
of at the end of one year, if nothing new happens, and hold; 
in all caſes between perſons where neither is under the influ- 
ence of the other. But here the wife is under the authority 
of the huſband, who has made a bad uſe of it, and the ori- 
ginal cauſe of his ill uſage ſtill ſubſiſts; and therefore, although 
no fact or circumſtance of violence or threats ſince the f- 
cavit granted was laid before the Court, they refuſed to diſ- 
charge the /upphcavit, which they ſaid ought not to have done 
till the right was ſettled, | 


Yorke, Solicitor-General, Mr. Evans, Mr. Walker, and I, 
were for Mr. Aing. The Court took it up without hearing 
the Counſel for Mrs. King. 


N. B. The affidavit of Mr. Ning did not deny his intention 
to carry her to Antigua; nor was it well drawn. The eſtate 
claimed by Mrs. ſing, under her father's will, is a ſeparate 
eſtate for life, with remainder to her firſt, &c. ſons, with re- 
mainder to Douglaſs, her uncle, in fee. The eſtate ſet up by 
Mr. King, under the ſettlement, is an eſtate in tail general in 
his wife. 


BARTLETT againſt HOLLISTER. 


ILLIAM ADAMS deviſed his real eſtate to truſtees and 
their heirs, to the uſe of Hannah, his daughter, for lite, 

with remainder to the heirs of her body; and after her death 
without iſſue, in truſt, to fell, and to divide the money equall 
among all and every the children of his ſiſter Eligabeid, the 
wife of Bartlett, and of his ſiſter Merry, the wife ot 
Jeln May, at their reſpcQive ages of 21. 


The 
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The ſiſters had each of them ſeveral children born in the 
life time of the teſtator; and Elizabeth had iſſue Mary, one of 
the defendants, born about eleven months after the death of 
the teſtator, but in the life-time of Hannab, his daughter, who 
is ſince dead without iſſue. 


Q. Whether ſuch after-born child 1s intitled to a ſhare of 
the money ? or whether only ſuch children as were born in the 
life-time of the teſtator ? 


Sir Thomas CLARKE, Maſter of the Rolls, ſeemed very 
clearly of opinion, That the after-born child ſhould be inti- 
ned. And obſerved, that all caſes of this kind depend upon 
their own peculiar circumſtances: that this is a caſe of a truſt, 
where the Court will be more liberal in making a conſtruction, 
than in the caſe of a legal eſtate : that as the children are not 
named, there does not appear to be any predilection: that he 
deſcribes his ſiſters as being then wives: that the words uſed 
are as general as poſſible, vis. all and every the children : 
that this is to be conſidered as a deviſe of money, and nothing 
could veſt at the teſtator's death ; but it is a diſpoſition of a 
remote intereſt, after the death of Hannah without iſſue. Mad- 
diſon v. Andrews, Michaelmas 1747, in Chancery, is ſtrong to 
the preſent purpoſe. Goodwin v. Goodwin, in Chancery, 11th 
March 1748-9, is in point. One deviſed to a woman for life, 
and then 70 her children and held, that a child born after the 


death of the teſtator, and during the life of the woman, was 
intitled. 


DECREFD ACCORDINGLY. 


CHURCHMAN againſt Harvey. 


Y indentures of ſettlement, of 7th and 8th of Augr/? 1694, 
Rehert Harvey, and John, his fon, in conſideration of a 
portion before advanced by the father of E/:zabeth, the wife of 
n (and which was ſaid to be 2000 J.), conveyed lands to 
truſtees, to the uſe of the ſaid 7 Tharvy for life ; remainder 
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to Elizaleih, his wife, for life, for her jointure ; remainder to 
Je bert, the ſon of Jahn, for life; remainder to his firſt aud 
other ſons in tail male; remainder to the ſecond and other ſons 
of John, by the ſaid Elizabeth, in tail male; remainder to 
truſtees for 200 years; remainder to Toon Horvey in tail gene- 
ral; with remainder to Robert, the grandfather, in fre. The 
truſt of the term was declared to be, that in caſe, at the time 
of failure of iſſue male of the body of 5% on the body of 
Elizabeth, or at any time after, there ſhould happen to be one 
or more daughter or daughters of the ſaid J and La. 
his wife, that the truſtees ſhould at any time from and after 
the commeacement of the term of 200 years in poſſeſſion, by 
ſale or mortgage of the ſaid term, and by the rents and profits 
in the mean me, raiſe ſuch ſums for the portions and main- 
tenance of ſuch daughter, &c. ; vir. if but one, 2000/7. if two 
or more, 2 5004. equally between them, payable at 21 or mar- 
riage; and, in the mean time, to raiſe ſuch maintenance as to 
the truſtees ſhall ſeem meet, not exceeding 500. yearly if but 
one, and net exceeding the intereſt of their fortunes if more 
than one, at 5/. per cent.; with proviſo, that Robert Harvey, 
when he ſhould be in poſſeſſion of the premiſes, might limit the 
whole, or any part, before or after marriage, unto or to the uſe 
of any woman he ſhould marry, for her life, for her jointure 
provided. if any goods or lands deſcend to any of the daughters 
from the ſaid / Harvey, or if he advanced them in his life- 
time, the value ſhould be accounted as part of their portions, 
if he ſo declared it by deed or will. 


Jon Harvey, the ſon, died on 14th Neverber 1718, leaving 


iſſue the laid Revert and Janes, his fons, and five daughters. 


Rcvert, the grandſon of the grantor, after his marriage with 
his wife Aune, by indenture of the 3d of March 1718, ap- 
pointed the premiſes to truſtees for 99 years, for a jointure 
tor his wife, if ſhe ſhould fo long live. 


On the gth June 1721, James, the youngeſt ſon, died with- 
out iſſue. 


Mn 
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On 28th September 1744, Robert Harvey, the grandſon, died 
without iſſue, having deviſed all his real and perſonal eſtate to 
his wife; and, on his death, there was a total failure of iſſue 
male of John Harvey, 


Anne, the widow of Robert, the grandſon, died in 1755. 
Bill by the four daughters of John, to have the 2500/. raiſed, 


Q. From what time they are intitled to intereſt for the prin- 
cipal money ? Whether from the time of failure of iſſue male, 
or only from the death of the jointreſs? 


It was contended on the part of the plaintiffs, That they are 
intitled to intereſt from the time of the failure of iſſue male; 
and that either the charge of 2500/7. ought to take place of the 
jointure under the power, or that intereſt from that time ought 
to be raiſed out of the reverſion. That the power is not well 
executed at law; for that ſuch a jointure ought to have been 
made as would have been good within ſtat. of H. 7. of join- 
tures; or at leaſt ſhe ought to have had a freehold veſted in 
her, or in truſt for her. That the appointment is to truſtees for 
90 years only, if ſhe ſo long live. 


That not only the law is on the ſide of the plaintiffs, but 
they have a better equity than the defendants, or at leaſt they 
have an equal equity ; and then the Court will not interfere, 
but let the law take place. That the jointure is voluntary, being 
after marriage. That the plaintiffs are the children of John 
Harvey, and do not appear to have any other proviſion than the 
2500/, under this term of years. That it appears to be the 
intention of the parties to the ſettlement, that the plaintiffs 
mould have the 25004. raiſed, on failure of iſſue male of Job. 
That it was unnatural to poſtpone the daughters of John 
to the wife of R:bert, who was the fon of Joh. That 


other. That the term of years is conſidered in equity only as 
a charge upon the eſtate, which paſſes ſubject to that charge; 
whereas, if the jointure is to take place of the term, the plain- 
tits muſt wait until after the death of the jointreſs. But it 
the 2500/7, ought not to diſturb the jointreſs, yet it was in— 
ited, that intereſt ſhould be allowed from the death of Nobert, 
4R 
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to be raiſed and paid out of the reverſion. That the caf.s 
determined againſt raiſing portions in the life-time of father or 
mother, were determined on con{iderations of tamily conve- 
nience, winch do not hold here, there being an end of the 
male part of the family on the death of Rovers, the grandſon. 


On the other fide it was argued, That the original ſetile- 
ment, though made after marriage, was for a valuable confi- 
deration; that is, the portion which had been advanced by t] 


EC 
father of Elizabeth. That both Rechen, the prandfather, and 


Foun, his ſon, were grantors, and they might ſtipulate for the 
jointure, which would be ſufficient in itſelf, as in O/gead v. 
Strode. That if the ſetilement had been made before Nobert, 
the grandſon, was born, he would have becn tenant in tall; 
but being 22 %, he was made onlu renant for lite: and there— 
fore it was neceſſary to give him a power of jointuting, to en- 

able lim to marry. I bat ihe cxecution of the power mult be 
taken as if inſerted in the ſettlement itſelf; and then, in caic it 
is legally executed, it would be conſidered, even at law, 4s if 
inſerted next to the cſtate tor life to Alert, and conſcqueutly 
take place of the term of years; and the cale of 710% t v. 
Tipper, Shin. 427. was citcd for that purpoſe. That this join- 


ture would have taken precedence of the iſſue male oi Joo, 
who, by expreſs words, were to take before the term could 


commence. That the power was well executed at lw; or, if 


it was not, yet it was a goud execution in equity, and vaglt to 


be ſupported. 


To the iſt, It was argued not to be neceſſary that the wife 


ſhould have a frechold, or ſuch a jointure as ſtat. I. 7. rec quires. 


The words in the preſent caſc are, “ 4 or 79 1, % of any 
« woman, for ber liſe, for her ſointurt;“ the meaning of which 
is not a legal jointure, but a proviſion for her lite, winch has 
been ſubſtantially anl{wered by the appointment to trultees for 


99 years, if ſhe fo long live. 


To ad, That the power of appointment was given upon va— 


luable conſideration, and was executed to make a proviſion for 


a wiſe, and, for. aught appears, the only proviſion ſhe had, 
1 lat 
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That it could not be ſaid to be a voluntary execution; it was 
Coulated for under the original ſettlement, It would not have 
been fraudulent againſt the creditors of R:bert, the grandſon : 


grandfather, were barred by the ſettlement. That the jointreſs 
is intitled to more favour than the daughters. That the 2500. 
is not the whole of the daughters portions, but is an accidental 
and contingent additional proviſion, given to them on a parti- 
cular event. That there is no particular hardſhip on the daugh- 
ters; for they could not be intitled until after failure of iſſue 
male of John, which might not have been for a great many 


Years. 


It was argued to be as unreaſonable to raiſe the intereſt out of 
the reverſion. 
not raiſable at the time it was payable. 
conſidered in the ſame manner now, as if the jointreſs was 
alive, That if the power of jointuring had been given to 
and executed by the father of the plainuits, they could not 
have had the money raiſed in the life-tune of either father or 
mother, 


Corbett v. Maidwell, Br:me v. Berkeley, and many other 
caſes, are authorities againſt it. The words here are vcry 
ſtrong, viz. ©* after the commencement of the term in fr/ſefſion.” 
The power being given to the brother makes no difference. 
The reaſon is the ſame in both caſez—to prevent the eftate 
being conſumed. 


The Lords Commiſſioners having heard the reply, on the 
27th Jane delivered their opinion. 


Wirres, Lord Commiſſioner * 

I am of opinion, that the power is not legally executed, 
conſequently the term will take place of the jointure at law; 
but in equity it is a good execution, and intereſt ought not to 
be raiſed but from the death of the jointteſs. In the firſt 
Place, there is no colour to ſay that the intereſt ſhall be charged 


on the reverſion, Q. Whether the term ſhall take place of 
8 | the 


That it was abſurd to ſay, that the money was. 
That the caſe is to be - 
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the yointure in equity? It was ſaid, that the wife waz a yo. 
lunteer, and that the plaintiffs having the law on their ide, 
equity will not interpoſe: but I am of opinion, ſhe is a pur- 
chaſer under the power, which was created by a ſettlement made 
on valuable conſideration. The ſon, who parted with an ellate, 
was a purchaſer for valuable conſideration ; and the wife was 2 
purchaſer of the jointure by marriage, which of itſelf is a 
valuable conſideration : fo that ſhe is doubly a purchaſer of her 
jointure. And though it was made after marriage, yet it is a 
very ſtrong caſe: the power is to jointure before or after 
marriage. 


The plaintiffs are intitled to intereſt from the death of the 
zointreſa. 


WiLMoT, Lord Commiſionen - 
There are three Queſtions: 


1ſt, Whether the power of jointuring given by the ſet- 
tlement of 1694 is well executed at law? 


2d, Suppoſe it is not; Whether it is a good execution in 
equity? 
5d, Whether the intereſt ſhould commence at the death 
of the grandſon, or of his widow ? and conſequently, Whe- 


ther the plaintiffs are intitled to intereſt from the death of 
Robert, or of the widow ? 


To the 1ſt. The rule of law as to execution of power is 
laid down in 8 Co. Whitelock's caſe. Rattle v. Poplam, in 
King*s- Bench, Michaelmas, 8 G. 2. 2 Ro. Abr. 260. An aſſirm- 
ative power muſt be ſtrictly purſued : as if one has power to 
make a leaſe for three lives, he cannot make a leaſe for 99 
years, determinable on three lives: but if the power be with a 
negative, by way of reſtriction, as, “provided the leaſe do not 
exceed three lives at moſt,” in that caſe a leaſe for 99 years, 
determinable upon three lives, is good. That is a ſolid di- 
tinction. 


In my opinion, the eſtate moved from Nobert, the grandta- 


ther; for it is not ſhewn, nor does it appear, that 7%, as 
O, 
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2000 J.; and though he was a grantor, yet that is no more than 
common for the ſon to join with the father. 


The reaſon why an eſtate of freehold was required to be in 
the wife, or in truſt for her under the appointment, might be 
to prevent the next in remainder ſuffering a common recovery 
during her life. The appointment is for 99 years, determina- 
ble upon her life; which differs eſſentially from the power, 
and is not a good execution at law. Rattle v. Popham ; and 
Lea's Rep. 74. If the appointment, had been immediately to 
the wife for 99 years, determinable on her death, it had been 
bad at law. Its being to truſtees, furniſhes a further objection. 
Powers were introduced ſince the ſtatute of uſes: they operate 
as a declaration of uſes, which, as they may be created by de- 
claration, ſo they may be determined in the ſame manner: the 
feoffees are ſeiſed to the uſe, which by the appointment is de- 
clared to the truſtees ; and the ſuperaddition to the uſe of the 
wife 1s void at law, being an uſe upon an uſe. 


To the 2d. Am of opinion, that the defective execution of 
the power ought to be ſupplied in this Court. Am inclined to 
think it a ſettlement for valuable conſideration ; but do not 
build my opinion upon that. The portion moving from the 
wife's father, is a good conſideration for all the limitations 
reſpecting the marriage. The power of jointuring is given in 
lieu of his being tenant in tail, which he muſt have been, in 
caſe he had not been in % at the time of making the ſet- 
tlement. 


A voluntary execution of this power was as much in the 
view of Sir J. Henblin, who advanced the 2000 J. portion, as an 
execution of it for valuable confideration was. It is the ſame as 
if the execution had been inſerted in the deed of ſettlement. 
The eſtate might have been limited to ſuch woman as Robert, 
the grandſon, ſhould marry. If Robert, the grandſon, had been 
in debt, a voluntary execution of this power would not have 


him, 
4 S This 


been fraudulent againſt his creditors; for nothing moved from 
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This is not the caſe of equal equity; the wife's equity is 
preferable to the daughter's. It is material that their equity 
ariſes under the ſame conveyance which gives the equity to the 
wife. It would be no objection to this Court aiding the de- 
fective execution, if the wife was a volunteer. Tollett v. Tolletr, 
2 Wms. 489. Carter v. Carter, at the Rolls, 20th June 1730, 
Harvey v. Harvey, Michaelmas 1739. In which laſt caſe the two 
former are cited. 


I have no doubt of the intention of the parties, that the 
2500 /, ſhould not be raiſed until the term commenced in poſ- 
ſeſſion. The words are ſtronger than in Corbett v. Maidwell, 
and Brome v. Berkeley. 


I am ſatisfied, the intereſt ought not to be raiſed out of the 
reverſion. If the principal was not raiſable in the life-time of 
the jointreſs, the intereſt cannot be due till after her death; for 
intereſt is only in lieu of non-payment of principal. Rattle v. 
Popham, in King's Bench. Special verdict in ejectment. 


Settlement by indentures of 18th and 19th September 1704, 
in which was inſerted a power for Walter Savage, when in poſle(- 
ſion of the eſtate, to appoint all or any part of it to the uſe of, or 
in truſt for any woman or women he ſhould marry, for the 
term of her or their natural life or lives, for her or their join- 
ture. Walter Savage, previous to his marriage on 24th Odlaber 
1713, demiſed part of the premiſes to truſtees, to hold from 
his death for ninety=nine years, if Cecilia, his intended wife, 
ſhould ſo long live, for her jointure. 


The Court of King's Bench were of opinion, That it was not 
a legal execution of the power. And afterwards a bill was 
brought in the Court of Chancery by the widow ; and on 12th 
November 1736, Lord Talbst decreed in her favour, that ihe 
ſhould be quieted in the poſſeſſion of the premiſes during 19 
much of the term as ſhe ſhould live. 


Note, It came on before the Court of Chancery by the name 
F Neport v. Savage. 
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WilLIAus againſt FLovtR. 


R. CAPPER moved, upon notice to the Regiſter of wills 
M for the county of Brecon, That he might deliver, or cauſe 
to be delivered, to J. Price, the defendant's attorney, the will of 
Joln Williams, dated the 25th Nevember 1739, which was in 
his regiſtry, to be produced at the hearing of the cauſe, upon 
his giving ſecurity to return it not eraſed nor defaced ; the de- 
puty having refuſed to produce it, unleſs he was paid for his 
journey, ſtay in town, and return. And cited Leman v. Davis, 


2 Stra. 961. 
Motion granted by HENLEY, Lord Keeper. 


Vide alſo Frederick v. Aynſcombe, Michaeimas 1738. Motion, 
That will proved in Doctors Commons might be delivered out 
by the officer, to be proved per teſtes, upon giving ſecurity. It 
was ſaid, That the witneſſes to the will lived at Bo/ogne ; and 
that they could not be brought here to prove it: and an afhda- 
vit was read of that fact. And thereupon it was ordered. In 
which caſe, Lord HakDwWiCKe, Chancellor, ſaid, If any other 
perſons than thoſe mentioned in the cauſe ſhould appear to be 
concerned in intereſt in the will, he ſhould not make ſuch 
order without hearing them. He ſaid, he ſhould not take 
notice where the will was to be carried to, but only direct it in 
general to be delivered out to the plaintiff: and referred it to 
the Maſter to take ſecurity. 


It was ſaid, That the officer of the Prerogative Court had 


on two guineas a-day for his attendance while he ſhould be 
out, Notice of motion was given to him, and he appeared by 
counſel ; but Lord Chancellor ſaid, there was no occaſion to 
give him notice. 


14 


28th May 1721; Bruton v. Bruton, 7th June 1722; Slater v. 
Burk, 7th July 1729; Morſe v. Roach, 20th March, 7 Geo. 2, 


been applied to, to attend with the will; but that he inſiſted 
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16th and | - 

22 SAYER againſt MASTERMAN, 

1757. 3 .... 522. 

d to R. Exton Sayer, by will of 26th October 1730, deviſed 
the heirs of ſeveral eſtates and farms at Tolby, Stapleton, and Pepper- 
his body, the 


males having Held, in the pariſh of Croft, in the county of York (of which 
Penny he was legally ſeiſed), to his brother Everard Sayer ; and all 
ins — other his eſtates in the pariſh of Cy t, during his natural life, 


birth; and with power of jointuring; and after his deceaſe, to ſuch child 
cur Ag or children as ſhould lawfully be begotten by him, the males 
—_— to be preferred before the females, and they to ſucceed accord- 


during the ing to their birth; and in truſt to preſerve the contingent 
life of G. S. 


Held, G. S. remainders during the life of Everard, he gave the ſaid ſeve- 
took an eltate ral eſtates and farms to his dear friend Dr. Thomas Rundle ; 
and after the deceaſe of his ſaid brother, and on failure of iſſue 
as aforeſaid, he deviſed to his brother George Sayer (the plain- 
tiff), and the heirs of his body, the males having preference as 
aforeſaid, and ſucceeding according to their births; and to 
preſerve contingent remainders during the life of plaintiff, he 
gave the ſaid eſtates to Dr. Rundle; and on failure of iſſue of 
plaintiff, he deviſed to his niece Mary Croft, and the heirs of 


her body ; and on failure of iſſue of Mary, to his own right 
heirs. 


Everard died in January 1744, without iſſue. The plaintiff 
has iſſue the defendant Elizabeth Sayer, his only child; and 
having contracted with the defendant Maſterman for the ſale 
of the eſtate, brought a bill for performance of the agreement. 


The cauſe came on to be heard before Lord HARDWICKE, 
Chancellor, who directed a caſe to be made for the opinion of 
the ſudges of the King's Bench. Afterwards, upon his reſigu- 
ing the Great Seal, and the Commiſſioners ſucceeding to it, 
application was made to them to hear the cauſe, which they 
conſented to do, conſidering themſelves as Judges at Law, 
though ſitting in a Court of Equity, 


Q. Whether 
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Q Whether the plaintiff takes an eſtate tail, or for life only, 
under the will ? 


After argument at Bar, in which ſeveral caſcs were cited, 
W1LLES, Lord Commiſſioner : 


L have not the leaſt doubt: all the caſes cited are diſtinguiſh- 
able from the preſent in ſome circumſtances or other. Will 
conſider the queſtion by the rules of law. Court of Equity 
muſt determine on deviſes of legal eſtates, juſt as Court of 
Law would do. I have no doubt of this being a legal eſtate. 
] admit, all the words of a will muſt be conſidered together, to 
find out the intention ; and that the intention muſt take place, 
unleſs contrary to the rules of Jaw, 6 


Conſider the words. It has been argued, that the words 


give only an eſtate for life to Everard; and that the ſecond ſet 


of words muß give the ſame eſtate to the plaintiff, But I am 
not clear that Everard took only an eſtate for life; if he did, 
yet in my opinion the teſtator intended a different eſtate to the 
plaintiff, Power of jointuring is given to Everard, but not to 
the plaintiff, I rely on the plain words, “ to him and the heirs 
« of his body.” The limitation to preſerve contingent remain- 
ders means nothing, and ſhall not control the plain words. 
The teſtator might intend that the elder brother ſhould not 
have it in his power to bar the ſecond ; but the ſecond brother 
might bar diſtant relations. In all the cafes cited, except 
Laws v. Davis, Atkins v. Atkins, the eſtate was given expreſsly 
for life. Atkins v. Atkins confirms the general rule, that 
where plain words give an eſtate tail, they ſhall not be con- 
trolled, but by a very plain indication. In Laws v. Davis, the 
words were plain to ſhew the intention, 


SMYTHE, Lord Comm //7oner : 


If it were neceſſary to determine it, am ſtrongly inclined to 
think that Everard took an eſtate tail, If the eſtate had been 
given to plaintiff for life, and then to truſtees to preſerve, &c. 
and then to the heirs male of the plaintiff, he would have 
taken an eſtate tail in remainder, according to Duncombe v. 
Duncombe, and Coulſon v. Coulſon. The direction, that the heirs 
| 4 T male 
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male ſhould have preference, is no more than what the law 


ſays. It makes no difference in the conſideration of this 
queſtion, 


Garth v. Baldwin is very ſtrong for this conſtruction, that 
the plaintiff takes an eſtate tail. 


WILMOr, Lord Commiſſinmer : 
Two Queſtions : 


iſt, Whether the whole inheritance was veſted in truſtees ? 


2d, Suppoſe the legal eſtate not veſted in them, whether 
the plaintiff takes an eſtate tail or for life ? 


To 1ſt: The truſtees took only a deſcendible freehold during 
the life of plaintiff, The word © Eſtates, in this caſe, means 
only the thing, and not the intereſt in it. It is coupled with 
the word * Farms.” 


I admit the ſentences may be tranſpoſed to get at the inten- 
tion. Suppole they were in this caſe, yet that would not alter 
the conſtruction. By inſerting the limitation to truſtees, next 
after the limitation to the plaintiff, this caſe would be like 
Coulſon v. Coulſon, with this difference, that it would not be 
quite ſo ſtrong ; becauſe the eſtate is not given to plaintiff 


A rule may be found out to determine with preciſion, in caſe 
of a limitation, to one, and the heirs male of his body. 


The reaſon of the rule in Shelley's caſe, that where one takes 
an eſtate of freehold, and after an eſtate is limited to the heirs 
male of his body, the heirs male muſt take by deſceat, and not 
by purchaſe, ſo as to ſecure to the Lord his fruits on deſcent, 
and has long fince ceaſed. But it had been better if that rule 
had never been broke in upon. I am not for breaking in upon 
it further. I cannot find any caſe where the words, * heirs of 
the body,” in the plural number, and no words ſuperadded, 
have been conſidered as words of purchaſe. Archer's caſe was in 
che ſingular number, and words of limitation were ſuperadded. 


Liſte 


CASES IN CHANCERY, &c. 


Liſle v. Gray is very particular, and is in effect in the ſingular, 
to iſt and other ſons ; and there are words ſuperadded. In Walker 
v. Snow, Palm. 359. the words were heir male, in the ſingular 
number, and no words are ſuperadded. The firſt taker will have 
a fee. Fawcy v. Lowther, 2 Ro. Abr. Furni's caſe, cited in the 


King v. Melling. Dubber v. Trollip. Michaelmas, g Geo. 2. in 


the Common Pleas, and afterwards in the King's Bench, 


In Miller v. Seagrave, Michaelmas, 10 Geo. I. it was held, 
that Serjeant Miller took an eſtate tail. 


In Papillon v. Voice, Lord Kino was of opinion, that the 
limitation to truſtees did not control the eſtate tail. Goodright 
v. Pullen, 2 Lord Raym. is ſtrong in point. Jones v. Richard- 
ſin was conſidered as a truſt executed. 


In the caſe of Jones v. Lord Say and Sele, it was held, that 
a truſt eſtate for life cannot conſolidate with a legal remainder. 


Suppoſe the words Heirs male might be words of purchaſe, 
yet there might be more diſſiculty attending ſuch a conſtruction 
of the words, heirs of the body, generally, in limiting the eſtate 
properly amongſt daughters, 


The Court declared, T hat the plaintiff was intitled to an 
eſtate tail, and might make a .conveyance of the premiſes to 
the defendant Maſterman; and directed the purchaſe to be 
completed, and were going to diſmiſs the bill, as againſt the 
defendant the infant, as nothing could be directed againſt her; 
but on her counſel inſiſting that ſhe would by that means be 
deprived of an opportunity of appealing from the decree, in 
caſe ſhe ſhould be adviſed fo to do, and praying that the decree 
might ſtand ſo as not to prejudice her in that reſpect, no 
directions were given relative thereto, 
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cluded. 


her or her huſband. 


down with reſpect to perſonal eſtate by the Lord Keeper, in 
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Hopcrs againſt Is aac. 


e STANTON being in the Eaſl India Company's ſer. 
| vice at Bombay, and having a nicce, Anne, the wife of 
HJaac, who was a chairmaker by trade, and refided in 1:5/and 
and being informed that ſhe had children, but it vid os 
2ppear that he was acquainted with their names or dew; 
made his will on 29th Oober 1750, and after ſeveral legacies 
gave to the children of his niece Anne Jſaac, the remainder 2 
reſidue of his eſtate, which he directed to be paid into a bank 
or ſtock, and the intereſt to be paid yearly, for ſuch E 
as that ſum would defray, and at the age of 20 years 6 * 
divided equally between them, and if ſhe had only one child 
it ſhould have the whole; but if bis mece had ns children ks 
intereſt was to be paid to her or her huſband during the vom 
of ſeven years, and then the whole ſum was to be delivered i 


Anne Jſaac had four children living at the death of the teſta- 


tor, and after his death had a fifth child born. She and her 
huſband are both living. 


Q. Whether the after-born child ſhall be intitled to a ſhare of 
the reſidue. 


The counſel for the four infants that were born in the life- 
time of the teſtator, argued, That where there is an inme- 
diate deviſe to perſons by a general deſcription, the general 
rule 18, that only ſuch perſons ſhall be intitled who anſwer the 
deſcription at the time of the death of the teſtator, at which 
time the will takes effeck: That ſeveral opinions have been de— 
clared, and caſes adjudged on this principle; and it is ſo laid 


Cook v. Cork, 2 Vern, 545. If perfonal eſtate be given to one 


and his children, a child born after the death of the teſtator 
Mall not take, 


9 In 
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In Coleman v. Seymour, 24th February 1746, Sir Edward Sey- 
mour gave 3000 /. to the younger children of his daughter Jane 
Burnett. One of the younger ſons became an elder after the 
death of the teſtator : and held, that as he was a younger child 
at the time of the teſtator's death, he was 1atitled to a ſhare. 


That in all caſes where this rule has been departed from, the 
intention of the teſtator was manifeſt from the words of the 
will, and not from conjectures out of it; as in Madiſon v. An- 
drews, in Chancery, Michaelmas 1747, deviſe of 300 J. to the 
children of plaintiff Sarah, ſhare and ſhare, to be paid at 21; 
and if any of them die, that ſhare to go to the ſurvivors, 
and if all die, to the teſtator's ſiſter, Grace. At the time 
of the death of the teſtator, the plaintiff had only one child, 
but had ſeveral others afterwards. Lord HARDWIckE held, 


That the ſubſequent-born children were intitled, from the 


apparent intention; for the teſtator knew that the plaintiff had 
but one child, and yet gave the 300/. to the ſurvivor's chil- 


dren. And further, that Grace ſhould not take until failure of | 


all the children. 


So in Oates v. Fackſon, in King's Bench, Michaelmas 1942. 


In Bartlett v. Holliſter, at the Rolls, on 25th May laſt, the 
teſtator made uſe of the words, all and every the children ;” 


and ſtreſs was laid on 1ts being a deviſe of a remote intereſt 


after the death of Hannah his daughter. 


In Goodwin v. Goodwin, in Chancery, 11th March 1748-9, 
the deviſe was to a woman for life, and then to her children; 


which muſt mean all her children which ſhe ſhould have at 
her death. 


That in the preſent caſe, the intention, to be collected from 
the words of the will, will exclude the after-born child. 


Iſt, The legacy veſts at the death of the teſtator by the ex- 
Preſs words, „but not payable till the children attain 20.“ 


Debitum in preſenti, ſolvendum in futuro. 


* 40 2dly, 
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2dly, In caſe there ſhall be no children, the teſtator has di- 
rected the intereſt to be paid to her or her huſband for ſeven 


years, and then, &c. 


The period of time meant, muſt be the death of the teſtator, 
and not the niece's death ; for the intereſt 1s afterwards given 
to her or her huſband. If ſo, an after-born child cannot take, 
in caſe there was no child born in the life-time of the teſtator, 
And if in ſuch caſe an after-born child cannot take by che ex- 
preſs words, it is abſurd to ſay that ſuch child ſhall be intitled 
in caſe there are children born before the teſtator's death ; for 
no reaſon can be given why he ſhould take in the one caſe, 
and be excluded in the other. 


I alſo cited the caſe of Bowles v. Belfield, Serjeant at Law, in 
Chancery, 1oth March, as a caſe in point, except that it had 
not thoſe latter words, which makes the determination ſtronger, 


Anne Palmer, by will, gave a ſum of money to the children 
of Mary, the wife of Thomas Selby, There were fix children 
of Mary living at the time of making the will, and alſo at the 
death of the teſtatr ix. Q. Whether if a ſeventh child was born 
after the death of the teſtatrix, ſuch after-born child ſhould be 
intitled to a ſhare ; and held, ſhe ſhould not. 


His Honour took till Monday 11th July to confider of his 
opinion, and then declined giving it, as all the children were 
under age; and therefore gave directions for laying out the 
intereſt for the maintenance of all the children, without preju- 
dice to their rights to the principal money; and reſerved 
liberty for any of the children to apply at attaining twenty. 


Coleman v. Scymour, cited in the laſt caſe. 


Sir Edward Seymour, having four grandchildren living, vd. 
the children of fare Burnett, by will of 3d October 1740, gave 
to his daughter Ame, the wife of William Scroggs, 3000 J. for 


the uſe of his younger children, to be diſtributed amongſt them 


in ſuch manner as ſhe ſhould think fit; and for want of 


appointment, equally to be divided amongſt her younger child- 
10 ren; 


CASES IN CHANCERY, &c. 91 


ren; and if either of her ſaid children ſhould die within the 1757. 
age of 21, ſuch ſhare to go to the ſurvivors. And he gave to EE 
his daughter, Jane Burnett (late Jane Coleman} zoco l. for the 3 
uſe of her younger children, in the ſame manner, for the ſame 

purpoſes, and under the like condition, as was expreſſed with 

regard to his daughter Scroggs, and her younger children. 


The teſtator died in September 1741, leaving the ſaid four grand- 
children. The eldeſt ſon died in the month of December after- 
wards; and Edward, who was one of the younger children 
at the death of the teſtator, became the eldeſt ſon, and heir at 


law of Jane. 


Q. Whether he was intitled to a ſhare ? And held, he was, 7. Wild v. 


. . B db , 
as being one of the younger children at the death of the 2 Vera. „ß. 
V. antea, 
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Holliſter, p. 354. Elliſon v. Ayrey, 1 Vern, 111. 


ATTORNEY GENERAL againſt 'TANCRED. r 
| eeper, 8th 


Nov. 1757. 


HIS cauſe being part heard in the laſt vacation, came on Deviſe to a 
again this day. The caſe was; Chri/topher Tancred, by —_ 

leaſe and releaſe of iſt and 2d June 1721, conveyed part of 

his real eſtates, in default of iſſue of his body, to the uſe of 

the Maſters of Chrift and Caius College, the Preſident of the 

College of Phyſicians, the Treaſurer of Lincoln s- Inn, the 

Maſter of the Charter-Houſe, and the Governors of Chelſea 

and Greenwich Hoſpitals, and their ſucceſlors, in truſt, to pay 

yearly for ever 5o/. a-piece to twelve young perſons of 16 

years of age, four of which to be educated in the ſtudy of 

divinity at Chri/t College, four in phyſic at Grenville and 

Caius College, and four in the ſtudy of the common law in 

Lincoln's-Inn ; to be paid to them until they ſhall have their re- 

ſpective degrees of Bachelor of Arts, Bachelor of Phyſic, and 

Barriſter at Law, and three years after ſuch degrees, and no 

longer: To be called Tancred's Students. 


He 
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He afterwards, by will of 2oth May 1746, gave other real 
eſtates to the ſame truſtees, to pay the profits in equal propor- 
tions to the ſaid twelve ſtudents ; provided, that if the mort. 
main act ſhould prevent the diſpoſitions of his land, and im- 
pede the premiſes deviſed to the ſaid twelve ſtudents, then, and 
not otherwiſe, he deviſed the premiſes not limited by the (e. 


tlement, to the thirteen Fellows of CHHit, and the Fellows gf 


Caius, and the ſcholars of both Colleges. 


HENLEY, Lord Keeper: 


The Queſtions ariſe on the deeds and will, between the heirs 
and thoſe claiming the charities, 


iſt, As to the deeds. Objection, That the eſtate is given to 
perſons incapable of taking in ſucceſſion. But the couſtant 
rule of the Court has always been, where a perſon has a power 
to give, and makes a defective conveyance to charitable uſes, 
to ſupply it as an appointment: as in Feſus College, Colliſin's 
caſe, in Hob. 136. Q. Whether any of the charities given by 
the deed are void in law? Am of opinion, they are all within 
the ſtatute 43 Elis. 


2d, As to the diſpoſitions by the will. It has been admitted 
on the part of the relators, that they are void in part, with 
reſpect to the ſtudents of Lincoln's-Inn; but contended to be 


good as to the other eight, being within the exception in the 
ſtatute of mortmain 9 Geo. 2 


The heir at law inſiſts, that they are void as to the eight 
ſtudentſhips, becauſe they are not given in terminzs for the be- 
nefit of the College, and therefore not within the words or 
meaning-of the exception in the ſtatute. But I am of opinion, 
that ſuch diſpoſitions are for the benefit and advantage of thc 


College, and within the meaning of the exception. 


His Lordſhip was alſo of opinion, that Chriſt and Caius ate 
intitled under the will to ſo much of the rents as was deſignee 
for the four ſtudents of Lincoin's-Iun. 
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SwEET again// Doctor YouxG. 


B. by plaintiff, as next of kin to Mrs. Kenn, againſt the 
defendant, who 1s her executrix, for the undiſpoſed reſidue 
of the teſtatrix's perſonal eſtate as a reſulting truſt, the de- 


fendant having an expreſs legacy given him by the will, and 
therefore being not intitled to ſuch reſidue. 


The defendant by his anſwer ſaid, he did not know that the 
plaintiff was next of kin to the teſtatrix, but believed that ſhe 
was not; for that he had heard the teſtatrix ſay, that ſhe was 


not of kin to the plaintiff ; and refuſed to ſet out an account 


of the perſonal eſtate. The plaintiff took an exception to the 
anſwer, and the Queſtion was, Whether the defendant ought, 
under the circumſtances of this caſe, to be compelled to ſet out 
ſuch an account? On the part of the plaintiff it was urged, 
that if the defendant did not fet out the account, it might be 
attended with great inconveniences in caſe of his death; his 
repreſentatives might not be ſo well acquainted with the affairs 
as he is, and the plaintiff would be a conſiderable loſer for 


want of a proper diſcovery: that Doctor Yung is very infirm, 
and like to die. | 


On the other ſide it was inſiſted, That a plaintiff is not inti- 
tled to ſuch a diſcovery unleis he appears to have a plain right, 
except in the caſe of a creditor or legatee. That if it ſhould be 
otherwiſe, any perſon might bring a bill in equity, and by 
ſetting up a feigned and untrue title, oblige the defendant to 
make a diſcovery of every thing relative to the teſtator's affairs. 
That ſuch inconvenience would be greater than the riſque 
which the plaintiff runs of the executor's death before he has 
made a diſcovery. That as ſoon as the plaintiff has eſtabliſhed 
his right by a decree, he may examine the defendant upon 
interrogatories; and the ſooner he proceeds to hearing, the 
earlier he will get at the diſcovery, and conſequently run the 
leſs riſque. Mr, Capper, of counſel for the defendant, cited the 
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caſe of /Gethin and his Wife v. Gale, 24th Ofober 1739, in 
Chancery. Benjamin Gale, by his will, gave his real eſtates to 
his nephew, Robert H:nry Gae, in tail. Bill by plaintiff 
apainſt the defendant Robert Gale, and Elizabeth Gale, the wi— 
dow of Robert Henry Gale, perſonal repreſentative of the teſta- 
tor, ſuggeſting, that Robert Gale was not legitimate fon of 
Robert Henry, and that plaintifls, in right of the wife, were 
intitled to the real eſtate, as heir at law to the teſtator ; and 
Praying an account of the perſonal eſtate of the teſtator, and 
that it might be applied in diſcharge of a mortgage ſecured 
upon ſuch real eſtate. The defendants inſiſted in their an— 
ſwer, That the defendant Rcbert Gale was the legitimate ſon of 
his father; and Elizabeth Gale gave an account of the marriage, 
but inſiſted, that as the plaintiffs were not intitled to any debt 
or ſum of money owing unto either of them from the eſtate 
of the ſaid Benjamin Gale, or to any legacy under the ſaid will, 
ſhe was not compellable to account for, or diſcover unto the 
plaintiffs, the teſtator's perſonal eſtate ; ſubmitting to be exa- 
mined upon interrogatories touching the ſame, as the Court 
ſhould direct at the hearing. The plaintiffs took exception to 
the anſwer as inſufſicient, in not having diſcovered the perſonal 
eſtate; which was allowed by the Maſter, and exceptions taken 
to his report. And Lord HARDWICKE was of opinion, That 
where a plaintiff's right is not apparent, but remains in doubt, 
he is not intitled to ſuch diſcovery, except in the caſe of a cre- 
ditor or legatee of the teſtator; and allowed the exceptions to 
the Maſter's report. 
PARKER, Chief Baron : 


If the fact is denied, and lies in the knowledge of the de- 
fendant, the plaintiff is not intitled to a diſcovery of aſſcts. 
That was the caſe of Gethn v. Gale: the mother ſwore in her 
anſwer, that her ſon was legitimate. But if the fact does not 
lie in his knowledge, though he denies it, yet he muſt ſet out 
an account of aſſets. There is no inconvenience to the defend- 
ant in making ſuch a diſcovery ; but it may be very great the 


other way. 


ADAMS, 
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Ap Aus, Baron (LEGGE and SMYTHE being abſent), agreed 
with the Chief Baron. Exception allowed. 


Q. The juſtneſs of the diſtindion? The Counſel for the de- 
fendant were diſſatisfied with it. 


STANLEY againſt LENNaRD. 


IR Samuel Lennard, having no legitimate iſſue, but two na- 
tural children, by will 26th Nevember 1726, deviſed his 
eſtate to truſtees, upon the truſts following : and taking notice 
that he had two ſons, whom he cauſed to be baptized by the 
names of Samuel and Thomas, he direted his truſtees, after 
payment of his debts and legacies, to permit and ſuffer the 
eldeſt of his ſaid children to receive the rents and profits for 
hfe; and after his death, to permit the eldeſt ſon of the ſaid 
Samuel, and his iſſue male, to receive the rents: and for want 
ef iſſue of the ſaid Samuel, to permit Thomas to receive the rents 
for life; and after his death, to permit the eldeſt fon of Thomas 
to receive the ſame, and the heirs male of his body : and for 
want of iſſue of both his ſaid children, or if their iſſue ſhould 
die without iſſue, then to permit his ſiſter, Dorothy Lennard, to 
receive the rents for life ; with remainder to her firſt ſon in tail 
male, he and they taking the name of Lennard: and for want 
of ſuch iſſue, to permit his nephew, Francis Leigb, to receive, 
Ke. for life; remainder to his ſecond ſon that ſhould be living 
at the time of the before-mentioned contingency, in tail male; 
remainder to his nephew's next fon which is not his heir, he 
or they taking upon them the ſurname of Lennard: and for 
want of iſſue, to his own right heirs for ever. 


And after giving ſeveral legacies, he directed that his eldeſt 
ſon ſhould have the uſe of all his pictures for life; and if he 
have any iſſue at his death, he willed that ſuch iſſue, and the 
iſſue of ſuch iſſue, ſhould have the uſe of them for their ſeveral 
lives: but if he and his iſſue die without iſſue, he willed that 


his ſon Thomas ſhould have the uſe of them; if he have none, 
then 
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| 1758. then he willed that they ſhould go to his ſiſter and her iſſue, in 


Sri manner as his eſtate is above directed: and he willed that 20% 
1 a- year be laid out by his executors in keeping up the gardeng, 
Teſtator died 23d Oftober 1737. Thomas Lennard, Dorothy 
Lennard, and Francis Leigh, died without iſſue in the life-time 
of Samuel, Samuel died in 1749, leaving the defendant Sarah, 
his daughter and only child. 


Bill by plaintiff, as heir at law to the teſtator, for an account 
of the rents and profits from the death of Samuel, and to have 
a conveyance of the eſtate from the truſtees. 


| Q. Whether Samuel Lennard was intitled to an eſtate tail? 
| And that depended on the Queſtion, Whether Samuel, by virtue 


of the words © for want of i ue, took an eſtate tail by 
implication ? 


For the plaintiff it was argued, That the manifeſt intent of 
the teſtator was, that his eſtate ſhould go in the male line of 
ſucceſſion; and that by the eldeſt ſon of Samuel, he meant 
the eldeſt as they ſhould be in ſucceſſion ; and that the words 
% for want of iſſue of Samuel,” ought to be conſtrued, for want 
of © ſuch” iſſue, or, for want of © iſſue male. 
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On the other ſide it was argued, That thoſe words ought to 
be conſtrued, for want of iſſue generally, the prior limitation 
being only to the eldeſt fon of Samuel: and the caſes of Lang- 
ley v. Baldwin, and Attorney-General v. Payman, were cited as 
| authorities in point; and Lord KEEPER was of that opinion. 


| B1L1, DISMISSED. 


| 27th May Sir James LowTHER againſt Lord CHARLES 


1758. 
CAVENDISH. 


One having QIR Tames Lowther, deceaſed, having both eſtates of inhe- 
a Fae ritance and leaſeholds in the county of Cumberland, by will 
—_— 8 deviſed in theſe words: I give all my manors, lands, tene- 
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** 
* 


ments, mines of coal and lead, rents and hereditaments 
whatſoever, in Cumberland, to Fames (now Sir James Lw- 
ber (the plaintiff) in tail. And whereas I am owner of 
ſeveral burgage tenures in Cockerſmouth, it is my will they 
« ſhall not be intailed, as I have done my other. eſtates in Cum- 
berlind; and therefore I deviſe them to Sir William Lowther 
and his heirs. And whereas I think it right for James Loto- 
ther to have all the eſtates which Sir Milliam has in Cumber- 
land, and for Sir William to have all the eſtates which Fames 
« Lwwther has in Zorkſhire, I give 30,0007, ſtock to Sir Milliam 
% Leather and A. in truſt for James Lowther, to receive all the 
« dividends, till Sir Milliam L:wther ſhall by abfolute convey- 7 
ance make over to James Lowther and his heirs all his eſtate / 


Lag 
— 


* 
- 


cc 


6 


age, ſuch perſon ſhall not have any ſhare of the 30,000. ; 
and 1n caſe it is made good and completed by them both, 
the 30,000/. to be equally divided between them.” And he 
made Sir //1/htam Lowther ſole executor and reſiduary legatee. 


40 


Sir William Lowther died before any exchange was made, and 
before Sir James came at age. 


Two Queſtions aroſe : 


iſt, Whether the leaſehold eſtates paſſed by the deviſe to 
Janes Lnxether, or came to Sir Milllam, as reſiduary legatce ? 


| 2d, Whether James Lowther, the plaintiff, was become 
intitled to the legacy of $0,000 /. ? 


Sir RoBeRT HENLEY, Lord Keeper 


It is plain from the clauſe excepting the burgage tenures, 
that the teſtator thought he had entailed theſe leaſeholds upon 
Sir James, The word “ gates“ in the will, is a general term, 
and comprehends both freehold and leaſehold, and is not re- 
ſtrained to either. But it is ſaid, that he having both forts of 
eſtates, by the general word, eſtates of inheritance only paſs; 
according to the caſe of Roſe v. Bartlett, Cro. Car. 292. a ſin- 
gle authority, where it is held, that the words ** lands and te- 
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Yorkſhire to Sir Witham: and in caſe of neglect or refuſal by . -” Aha 
either within eight months after James Lowther comes of =, >: WIS 
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* gements“ relate to eſtates of inheritance only. That reſolu- 
1 = 
Sir Janes tion may be law in that particular caſe; though I can fee ng 
LowTHER reaſon why thoſe words ſhould not include leaſeholds too, as 
. againſt , 
Lord Cua. they have been held to do where other words were added; as 
CAVENDISH. , | 5 L 
in Addis v. Clement, 2 Wins, 456. lands in which be was any way 
zntereſled. In the preſent caſe, there are words inſerted which 
are material to pals leaſcholds, as © mines and rents,” which it 
would be ſtrange to ſuppole him to deviſe without the lands of 
which they are the profits, and from whence they flow. He 
could never intend to give them in the reſiduary clauſe, after he 


had before ſpecifically deviſed every eſtate he had. 


To ad. This is a bequeſt of a chattel bearing fruit to Sir 
James Lowther, ſubject to be defeated by a ſublequent event, 
of his refuſal to exchange. In ſuch a caſe, the legatee has an 
abſolute intereſt in the legacy till the event happens, juſt as the 
owner of a baſe fee has till the determination of it, as abſoluts 
an intereſt as the tenant in fee ſimple; and if the event becomes 
impoſſible, the legacy becomes abſolute, as if given upon an 
impoſſible condition; for then the condition is void, as repug- 
nant, and the legacy is good. This is Aggatum corrcend! cauſa 
nin Lencuslentid; a ſpecics at firſt reprobated by the Roman law, 
as mine feng, but afterwards permitted. The end he intended 
by it was an exchange of their eſtates ; upon that event, it was 
to be ſhared between them: by Sir Miliam's death, that event 
became impoſſible, Sir James was not in fault; he never re- 
fuſed ; therefore the bequeſt became abſolute in him. 


Affirmed in the Heuſe of Lords, on Tueſtay, 6th March 1759. 


In Chancery, WIGHT a PEARSON and Others. 
2d and 6th 12 . Carne 29 e 
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Deviſe to His RATNEY, having five erandchildren by his only 


= pts, daughter, who had been married to Robert Wright, and 
ife, remain- 


der to truſl- was dead, by will of 2d May 1737, deviſed all his frechold 


ſerve, &, eſtates in the pariſhes of Darfield and Royſton, in the county of 


ind 
remainder ort, to truſtees and their heirs and aſſigns for ever, in truſt 


after 
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after his death to raiſe by the rents and profits 5004. together 
with intereſt, and to pay the ſame to his five grandchildren, 
naming them, the ſons and daughters of his late daughter, 
Elizabeth Wright, to be equally divided between them, and to 
be-paid to them reſp2Atvely at 21, with benefit of ſurvivor- 
ſhip, and ſubject to the railing and paying the ſaid 500“/. and 
the intereſt thereof, to the uſe of his nephew, Thomas Rayney, 
ſon of his fiſter Frances Royney, and his aſſigns, for life, ſubjec 
to his qualifying himſelf as after- mentioned; with remainder 
to truſtees, to preſerve contingent remainders; with remainder 
to the uſe of the heirs male of the ſaid Thomas Royney begotten, 
and their heirs : provided, that in caſe his ſaid nephew, Ji mas 
Rayney, ſhould die without leaving any iſſue male of his body 
living at his death, then and in ſuch caſe he ſubjected the pre- 
miſes to the payment of 100/, a-piece to his two nieces, Frances 
and Priſcilla Rayney, daughters of his ſaid ſiſter, if then living. 
at 21, with benefit of ſurvivorſhip ; and he empowered his ſaid 
truſtees, after the death of his ſaid nephew, to raiſe and pay 
the ſame : and for default of ſuch iſſue male of his ſaid nephew, 
Thomas Rayney, then as to all the premiſes ſubject to the pay- 
ment of the ſaid 500 J. and 2col. in manner and upon the 
contingency aforeſaid, to the uſe of all and every his ſaid five 
grandchildren, or ſuch of them as ſhould be living at the time 
of failure of iſſue male of the ſaid Thomas Ray" cy, to take as 
tenants in common, and to their reſpective heirs and aſſigns, 
equally to be divided between them, ſhare and ſhare alike : pro- 
vided, that his nephew ſhould, upon his death, be placed out 
apprentice to ſome eminent ſurgeon for ſeven years, and conti- 
nue ſo long, or elſe reſide in ſome college till qualified to be a 
clergyman, and ſhould be ordained; and in caſe he ſhould 
refuſe, he directed that the eſtate limited to his nephew, Th: mas 
Rayney, for life, ſhould From the time of ſuch his refuſal ceaſe, 
determine, and be void, as if he had been dead; and in ſuch 
cale, the premiſes ſo limited to his ſaid nephew for life, and 
his iſſue male as aforeſaid, ſhould go over, revert, and remain 
to ſuch of his ſaid five grandchildren as ſhould be then living, 
equally, and to their heirs as tenants 1n common. 


Thomas 
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of the 500/. had not been raiſed ; but inſiſted, that Thomas 
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Thomas Rayney, the nephew, entered upon the death of the 
teſtator, and ſuffered a recovery of the premiſes to the uſe of 
himſelf in fee; and afterwards died in 1748 without iſſue, 
leaving his two fiſters his heirs at law. 


Bill by the plaintiffs, as grandchildren, and repreſentatives of 
others of them who are dead, and were intitled to a ſhare of 
the 500]. and as heirs of ſuch of them who ſurvived Thomas 
Rayney and are ſince dead, to have the 500/. raiſed, and for a 
conveyance of the eſtate. 


It was admitted in the defendant's Anſwers, that the whole 


Rayrey in his life-time, or Milliam Seaton, the huſband of one 
of the ſiſters, had paid 419/. part of the 500/. to George 
Il right, the ſurviving truſtee in the will of Henry Rayney : but 
it did not appear with any certainty, the ſaid Milliam Seaton 
and George Wright being both dead, and the latter inſolvent. 


Q. Whether Th:mas Rayrey took an eſtate for life, with 


contingent remainder to his heirs male in fee ? or, Whether he 
took an eſtate tail? 


On the part of the plaintiff it was inſiſted, That the teſta- 
tor intended that Thomas ſhould have only an eſtate for life, 
with remainder to his iſſue male in fee, in caſe he ſhould nave 
any ſuch at his death. That the remainder to his grandchildren 
ſhould take place only upon the contingency of Thomas dying 
without iſſue male at his death. That he intended, if his ne- 
phew rena had iſſue male, then his grandchildren ſhould not 
have it, That the limitation to Thomas was expreſsly tor lite. 
That the limitation to truſtees, to preſerve contingent remain- 
ders during the life of Thomas, ſuppoſes that Th:1:a5 took a for- 
feitable eflate. That the teſtator, in many parts of his will, 
ſpeaking of the eſtate limited to Thomas, calls it an eſtate tor 
life. That the words “ af the time of failire of iſſue nale“ do 
not mean failure of iſſue male generally, but failure of iſſue 
male at his death. That the preceding words at the beginning 
of that clauſe are in default of ſuch iſſue, and the ſame mean” 


ing ought to be put upon the latter words. That this con- 
3 ſtruction 
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ſtruction is agreeable to the teſtator's intention, appears from 
the eſtate limited to the grandchildren being made ſubject to 
the charge of 2co/. which by the plain words cannot take 
place in any event but of failure of iſſue male of Thomas at his 


death. 


2d, That ſuppoſing the preſent to be the caſe of a legal 
eſtate, the rule of law, as laid down in Sb caſe, will 
not control the intention, by reaſon of the ſuperadditional 
words after the words of limitation, which turn the former 
into the words of purchaſe, though in'themſelves proper words 
of limitation: That otherwiſe they would have no effect or 
meaning. And wany caſes were cited for that purpoſe. Archer's 
Caſe. Lrjle v. Gray, 2 Lev. 223. Raym. 278. 2 Jon. 114. 
Waker v. Snow, Pam. 359. King v. Malling, 1 Ventr. 232. 
2 Lev. Dictum of Lord HALE. Clirk v. Day, Mo. 59Y. Shaw 
and Wergh, Med. Caf. in Law and Eg. Ledington v. Kime, Salk. 
224. Which lait was a limitation to the iſſue male in fee. 


But 3dly, It was inſiſted, that this is the caſe of a truſt, the 


legal eſtate being given to the truſtees and their heirs; ſo that 


the ule was executed in them; and therefore whatever might 
be the conſtruction in a Court of Law upon the legal operation 
of the words, yet a Court of Equity will mould them according 
to the intention. 


It was ſaid, That this caſe differs greatly from thoſe caſes 
where the truſtees are conſidered as taking a chattel intereſt 
only; there the eſtate is given to them generally, without any 
words of limitation, but here it is expreſsly given to them and 
their heirs. That it is a truſt throughout, and whoever is in— 
titled upon the contingency happening, muſt have a con- 
veyance of the legal eſtate from them. That the whole fee 
being in law deviſed to the truſtees, no remainder could be 
limited upon it; it would be to mount a fee upon a fee. That 
ſuppoſe Thomas could take by executory deviſe, yet the contin— 
gency has not happened to this day; for the whole of the 
$00 J. has not been raiſed. That the recovery could not be 
ſupported at Law, but only in Equity. 
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— om dd 
Wx&RIGHT 
againſt 
PtzarsoN 
and Others, 


Minſhall v. 
Minſhall, 

tx (3: 8. 
King v. Bur- 
chell, in 
Chancery, 
29th June 
1759 


rule of law, with remainder over to the grandchildren, 


CASES IN CHANCERY, &. 


Bagſhaw v. Spencer was cited as a caſe in point. 


On the other fide, it was argued, that the truſtees took only 
a chattel intereſt, as in Cz. Lit. 42. 4. Cirdal's Caſe, Cs 
EI. Carter v. Barnardiſton, 1 Vins. 50 5. 


That Thomas took an eſtate tail, both by the intention and 

on 
failure of iſſue male generally. That if it was otherwiſe, and 
Thomas ſhould leave a ſon who died the next day, the grand. 
children could not take, notwithſtanding there was no iſſue male 


of Thomas in being. And the caſe of Coulſon v. Coulſon was 
cited. 


Lord KEEPER: 


The general queſtion is, Whether Thomas took an eſtate for 
life or in tail? 


That depends on two Queſtions : 


1ſt, Whether the truſtees took the inheritance, or only a 
chattel intereſt. 


ad, The operation of the words. 


To 1ſt. The caſes cited do not apply to the preſent. Truſtees 
take a chattel intereſt only where the intereſt is uncertain, 
Here the limitation is to them and their heirs, therefore they 
take the fee. Cart. 107. Bagſhaw v. Spencer. But though it is 
a truſt eſtate, yet in the caſe of a truſt executed there ought to 
be no difference of conſtruction in a Court of Equity, from 
what there 1s in a Court of Law upon a legal limitation. 


To 2d. Teſtator has difinherited his heirs at law for the 
ſake of his name. The words © /eirs male, independent of 
the ſubſequent words, are proper words of limitation, not on:y 
upon the doctrine in Shelley's caſe, but as in Cart. 171. Rune 
v. Ely, It is true, there are many caſes where ſuperadditiona! 
words have made the firſt words of limitation to be words ot 
purchaſe; but all thoſe caſes are founded on Arcver s caſe; and 
the firſt limitation has been to the heir, in the ſingular 

| number, 
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number, or the word each, or every, hath been uſed, ſo as to 1758. 
be deſcriptive of one individual perſon, who was to take, NN 


againſt 
PzarSON 
In Bag ſhaw v. S encer, the Court conſtrued the word * heirs,” and Others. 
in the plural number, to be word of purchaſe ; but there the 
intention was plain, which was the foundation of the judg- 


ment. 


I proceed on the ſame principle here; and am of opinion 
Tomas Rayney took an eſtate tail, viz. by the intention. It is 
beyond a doubt that the teſtator did not intend to give the 
heirs male of Thomas the fee, The ſubſequent limitation over 
depends upon the words, failure of iſſue male generally, The 
proviſo is collateral, and if placed upon the limitation, the 
whole would be conſiſtent. It would then ſtand thus: © In 
default of iſſue male of Thomas, to his grandchildren, with a 
proviſo, that if Thomas ſhould die without iſſue male living at | 
his death, to raiſe 200 J. for his nieces.” 


N. The above opinion was very diſſatis factory to the Bar in 
general. 


Pratt, Attorney General, Sewel, Wilbraham, and I, were 
Counſel for the plaintiff. 


Perrot, De Grey, and Clarke, for the defendants. 


N. There was an appeal from this decree to the Houſe of 
Lords ; but before it came on to be heard, there was a com- 
promiſe of this and other matters amongſt the parties. 


PicxeERING and Flizabety Towers again In Chancery, 
| | July 1758. 
Towers and Others. 


QAVUEL TOWERS having two ſons, George and James Tyte v. Wil- 


. lis, Cal. 1 
Towers, and two daughters, who were married, the one to Realty Sig 


plaintiff Milliam P:chterins, and the other to 7 Pickering, by Lord Tal- 
his will gave his freehold eſtate at Paddingtin: to James Towers 
20 | and 


bot's time, 1. 
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nach, — 
PiCKERING 
and U z. 
Tow Rs 
againſt 
"LowERS 
and Others. 


Nottingham 
v. Jennings, 
Com. 82. 
One having 
ſevcral chil- 
dren, deviſes 
land to one 
of them and 
his heirs, and 
for want of 
ſuch, to 
the heirs of 
his other 
Children. 
Held, the 
firit deviſe 
was an eſtate 
tail. 


Words in a 
will tanta- 
mount to ap- 
pointment of - 
an Cxecutor, 


20th Nov, 


Settlement 
of 10,0001. 
the intereit to 
be paid to 
the huſband 
and wife for 
their hves, 
and after 
their death, 
the principal 
10 all or ſuch 
of their child— 
ren as the 
hufbar.d 
{hovld ap— 
point, and 
in detavir, 
as wife ſhould 
zppoint, and 
for want of 
Jach appoint- 
ment, to all 
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and his heirs, and for want of ſuch, to the heirs of his other 
children. He alſo gave his eſtate at the Seven Dias to Willian 
Pickering and John Pickering, and their heirs, and for want of 
ſuch, to the heirs of his other children. And after giving 
ſeveral legacies, he appointed Milliam Pickering, James Towers, 
and John Pickering, to receive and pay the contents before 
mentioned, 


Lord KEEPER held, That James Towers took an eſtate tail, 
becauſe the limitation over was to the heirs of the other child. 
ren, who are heirs collateral to James. Like Webb v. Herring, 


Cro, Ja. 415. : 


He held, That William Pickering and John took joint eſtate 
in fee; and ohm having died in life-time of teſtator, the 
whole ſurvived to //7/lam, 


N. It was held by the Eccleſiaſtical Court, upon litigation, 
That 7Villiam Pickering, and James Towers, and Joln Pichering, 
were properly appointed executors by the above words, t9 
receive and pay the contents. 


GorDoN againſt Lzy1. 


CHEE Letras oo e 


ny . 46 
* 0 a nh B 1723, made in the marriage 


of plaintiff's late wife's father and mother, 10,000 /. was 
veſted in truſtees, in truſt to place out, &. and to pay the 
intereſt to the huſband and wife for their lives, and after their 
death to ſtand poſſeſſed thereof for all and every the child or 
children of their bodies, or ſuch one ne or more of chem, in ſuch 
parts, ſhares, and proportions, manner and form, to be paid 
and delivered at ſuch time or times as the huſband in his life- 
time or by will ſhould appoint, and for want of ſuch appoint- 
ment, to all and every the child or children, in ſuch man- 
ner and form as the wife ſhould appoint, and for want of 
ſuch appointment, then to all the child or children equally, 


to be paid at 21, or marriage. And in caſe the huſband 
ſhould 
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ould ſurvive the wife, and there ſhould be no child or child- 


— — — 


ren that ſhould live to 21 or marriage, then the whole to go 
to the e huſband, and, vice verſa, to the wife. 


There were two children of the marriage, a ſon and a 
daughter. The ſon attained 21, and died in the life-time of 
the father and mother. The daughter married the plaintiff 
after the death of the father, is ſince dead, and plaiatiff is her 
adminiſtrator. 


Bill by plaintiff, inter alia, to have the 10, 001. ſecured to 
him after the death of the mother, who is ſtill living. 


Sir THOMAS CLARKE, Maſter of the Rolls, who ſat for Lord 


KEEPER, after having had ſome days conſideration, delivered. 


his opinion, That the plaintiff is intitled to the-10,000/, That 
it is a contingent veſted intereſt. ſubject io diveſt upon appoint- 
ment. That the whole veſted in the firſt child upon his birth; 
and upon the birth of a ſecond and other childrea became 
veſted in them equally. 

The diſtinction is between the caſe, where « ©: of money 
is provided for portions of children, and the fatn 
have only the power to fix the time of payment, ai 
for each child; and where no ſum is ſecured but in ca. 


appointment, 


Fenwickt againſt Lavus and Others. 


ILL by plaintiff, Vicar of Bilan in Northumberland, for 
account and ſatis faction of tithe hay in the townſhip or 
bamlet of Shortflat, within that pariſh, for the year 1755, to 
which he made claim under an endowment. The defendants 
in their anſwer inſiſted upon a modus; that the occupiers of a 
part of Shortfat-Brg, lying within the ſaid hamlet, called the 
Parſen's Bounds, have time out of mind, and ought annually 
to cut, win, and make into hay of the graſs growing thereon, 
5 A two 
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Des. 
the childrea 

equally, at 
21 or mar- 
riage. 'I here 
were two 
children : 
one dicd in 
the life-time 


of the father; 


then the fa- 
ther died, 


Held, the 


other was in- 
titled to the 
money after 
the death of 
the mother, 
and to have 
ic ſecured in 
her life-time. 
Held, a con- 
tingent veſt- 
ed intereſt in 
the children, 
ſubject to be 
diveſted on 
appoint- 
ment. 
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againſt 

LAUuBE 
and Others. 
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two fothers, and carry the ſame, at their own expence, to the 
vicarage-houſe, in ſatisfaction for tithe-hay of the whole 
townſhip or hamlet, and that the ſame hath been, and ought 
to be, accepted as ſuch; and that a fother is a certain deter- 
minate quantity well known in thoſe parts. 


It was proved by plaintiff's witneſſes, and not contradicted 
by any on the part of the defendants, that Shortflat-Bog is the 
worſt part of the townſhip, and that the Parſon's Bounds is the 
worlt part of Sbvr!fat-Bog ; that it is a wet, ſwampy, unculti- 
vated piece of ground, and that it produces only ruſhes or 
ſedges, or at moſt but a very little graſs ; that the produce of 
it is only fit to cover houſes and ricks: and it was proved by 
the witneſſes on both ſides, that a fother is as much as can be 
drawn in a long wain by two oxen and two horſes. There 
was no evidence of tithes in kind having ever been taken for 
this hamlet ; but on the contrary it was proved by the defend- 
ant, that this medus had always been accepted. 


Several objections were taken to the dus by Mr. Sewell and 
myſelf: 


iſt, As unreaſonable, with reſpect to the occupier, upon 
the face of it. 


2d, Unreaſonable, upon uncontroverted evidence, with 
reſpect to the Vicar, 


3d, Uncertain. 


To the 1ſt it was argued, That it was unreaſonable for the 
occupier of this ſmall part to pay tithes tor the whole townſhip. 
That it doth not appear, on the face of the modus itfelf, nor 
from any proot, that he hath any compenſation for it. 


To ad, That the Vicar, in fact, hath nothing but ruſhes and 
ſedges in lieu of tithes. That as a modus, on the one hand, 
may be too rank ; ſo, on the other hand, if it appear to be 
worth nothing, 1t 1s void. 


To 3d, That the fother, as deſcribed by the witneſſes, 1s too 


uncertain, The quantity of hay,depends on the condition of 
the 
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the ſoil, on the weather, on the goodneſs of the oxen and 
horſes, and on- the will of the occupier, who may take the 
opportunity to carry it in wet weather, when the bog is ſcarce 


paſſable. 


On the other fide it was argued, by Mr. Perrot and 
Browning: | 

To the 1ſt, That it was not unreaſonable; for the Court 
will ſuppoſe the whole townſhip in poſſeſſion of one owner at 
the time of the agreement preſuppoled by the modus, who 
might lay the whole burthen upon this part. It might be worth 
the Vicar's while to accept it. The tenant rents it accordingly ; 
the purchaſer buys it cam onere. 


To 2d, It might have been very good land at the time of the 


agreement, perhaps better than any other in the townſhip. 
Any alteration ſince is not to be regarded. The other parts 
may have been improved, perhaps becauſe clear of tithes. 


To zd, Certain enough. Tithes are affected by weather. 
If horſes not good, it is a fraud on the Vicar, and an action 
will lie. As certain as a hoard of apples, or a buſhel of corn, 
which is different in different places, and is more or leſs, ac- 
cording to what market you carry it. 


Sir Thomas CLARKE, Maſter of the Rolls, was of opinion, 
That it was reaſonable enough, but not ſufficiently certain, for 
the reaſons given at the Bar ; and decreed an account. 


Necus againſ} CoulTtR, 
* * ® being poſleſſed of a leaſe from the Crown for 
years, of the right and power of laying chains in the river 
Dames, between Bucby's-hole and Lendon-bridge, for mooring 
of ſhips, and of all profits to ariſe therefrom, by his will de- 
viſed the ſame to charitable uſes, 


Sir 
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and Others, 


At the Rolls, 


iſt and 5th 
Feb. 1759. 


Grant by the 
Crown of the 
right to lay 
chains in 
part of the 
Tuames to 
moor ſhips. 
It is an inte- 
reſt in land, 
and within 
the ſtat, of 
mortmain. 
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Ngo us 
against 

CouLTER. 


275th Jan. 
and 3d Feb. 
1759: 


Two tenants 
in common 
of a copy- 
hold eſtate in 
tail agree 
upon a par- 
tition, each 
ſurrenders 
the part al- 
lotted to the 
other. Held, 
the entail 
was barred 
only as to A 
moiety. 


neceſſary to conſider in whom the right of ſoil is. It is an 


able at the Excheguer., This puts an end to the only queſtion 
which was made on the behalf of the charity, that it is no 


in tail, remainder to his daughters in tail, remainder to the 


| daughter to have the ſettlement made right; and according!ys 
1a 1720, it was decreed, that a new ſurrender ſhould be made 
to the proper uſes. This was done in 1728, The father died; 


CASES IN CHANCERY, @c. 
Sir THoMas CLARKE, Maſter of tbe Rolls : 


This is clearly a franchiſe ; like a market, which may be iu 
other perſons than the owner of the ſoil. That makes it un- 


inheritance veſted in the Crown, and granted out for years: 
the rent is reſerved to the King, his heirs and ſucceſſors, pay- 


part of the land. The chains being moveable, makes this 
franchiſe no more perſonal than fairs or markets are. This is 
a grant of an intereſt in the inheritance. In Hall v. the Go- 
vernors of the Grey-Coat Hoſpital, 1747, FokTescut, Mer 
of the Rolls, was of opinion, That a mortgage in fee is within 
the ſtatute of mortmain. In Attorney-General v. M-rricke, 
Sir JOHN STRANGE confidered a mortgage in fee to be an in- 
tereſt in the land. 


Q. In caſe of a grant of tolls, whether diſtinguiſhable from 
markets t 


OakLEVY againſt SMITH. 


Uros rehearing, after a decree made by Sir Tuosztas 
CLARKE, Maſter of the Rolls, ſitting for the Lord KEPER. 
The caſe was: 


Henry Griffith Biggs, upon his marriage in 1698, agreed to 
ſettle certain copyhold eſtates to the uſe of himſelf for lite, 
remainder to his wife for life, remainder to his firſt, &c. ſons 


heirs of his body, remainder to himſelf in fee. The copy- 
holds were afterwards ſurrendered to the uſe of the ſettlement; 
but the limitation to the daughters was made to the firſt and 
other daughters in tail. There was a ſon and two daughters; 
and the ſon dying, it became of conſequence to the youngeſt 


9 and 
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and in 1735, In the life-time of the mother, the two daugh- 
ters going to be married, enter into an agreement by deed, to 
make a partition of the eſtate, by which each was to have 
particular parts of it. And in June 1735, they each made a 
ſeparate ſurrender of that part of the eſtate which was allotted 
to the other. The part allotted and ſurrendered to Lucy was 
ſettled by her upon her marriage with the plaintiff, and after= 
wards, by a private ACt of Parliament, veſted in truſtees to her 
ſeparate appointment. She appointed to her huſband for life, 
with power of charging with two ſums, of 1000/7. and 2000 /, 
and died. Sarah, the other ſiſter, married 
alſo dead, leaving iſſue two ſons, 


Smitꝶ, and is 


Bill by plaintiff, the huſband of Lucy, to have the two ſums 
raiſed out of the moiety allotted to Lucy. The defendant 
Smith, the eldeſt ſon of Sarah, claims a moiety of that moiety 
under the old entail, upon the death of Lucy without iffue. 


tir RonRRT HENLEY, Lord Keeper : 


Q. What was the effect of the writing, and the two ſurren- 
ders, with regard to barring the eſtate tail? I am of opinion, 
the ſeveral daughters only barred a moiety of their reſpective 
eſtate. 


It was argued, That the writing in 1735 operated as a com- 
plete partition of the copyhold, and that it 1s the ſame as if 
they had been an eſtate of freehold; in which caſe, if they 
had made a partition in writing without any words of convey- 
ance, it would have been a good partition. But, in my opi— 
nion, if that point had been eſtabliſhed, it does not follow that 
it would be ſo in the caſe of a copyhold. Suppole it the caſe 
of a freehold, and there had been ſuch a writing, and after- 
vards they had ſuffered a recovery; if only one of them had 
come in as vouchee, the entail had not been barred of the 
whole: ſo if each of them had granted a moiety by a ſeparate 
deed, it would not have been good and ſufficient to make a 
tenant to the frecipe of the whole. Apply this to the copy- 
holds. It is only an agreement to divide; no aQual partition. 

5B Afterwards 
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| 1759. Afterwards each ſurrenders only a moiety of a moicty. She 
| e SAN HD 
þ Sr bid power of no more, Cannot operate as a ſurrender of the 


again? whole. 
SMITH. 


| DECREE AFFIRMED. 


Mr. Wilbraham, for the plaintiff, cited Cro. El. 95. Cy, 
Lit. 169. a. 


Q. Waſt v. Petty, in Winch, as to partition by copyhold 
tcnants without the intervention of the lord. 
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At the Rolls, | 'TULLIT 07 7 
| ee againſt TUuLLIT. 
[1 Feb. 1759. 
| 2 * ULLIT, an infant, being ſeiſed in fee of an eſtate, the 
| guar 1 . . . 
| an infant, te- defendant, his mother (who was his guardian), by her 
7 0 il, 5 Fe 1 ; 
1 cats down OWN authority, cut down a conſiderable quantity of timber, 
timber, the at f 18 reh 
| Coney bes be and placed the money out at intereſt for his benefit. The ſon 
[| ſhall be per. afterwards died, under the age of 21 years. Bill by plaintiff 
i fonal eftate of „ . -. : 
1 the infant; as his heir at law, to have the money conſidered as real eſtate, 
1 but it the in- : 
[| 1 dhe and to be paid the ſame. 
L | fee, it ſhall 
[| be conſidered as eas 
[| PRE realeſtate, On the part of the plaintiff it was argued, That the guard- 
4 4 / =_ 1 5 
| 2 4 ee ian could not change the nature of the infant's eſtate, as between 
H. es ail. 15) his repreſentatives. That if the mother had applied to the 
'F fa a : 
[ Court, and had obtained leave to cut down the timber, the 
t Court would have declared, that in caſe the infant died under 
| 21, the money ſhould go to his heir at law. That the reaſon 
[ why Courts of Equity will not interfere to reſtrain the guard- 
|, jan of infant, tenant in tail, from cutting timber, nor conſider 
| the money as real eſtate, does not hold here. It is clearly for 
| the benefit of the infant to cut down the timber in that caſe; 
It and it is only exerciling that right which every tenant in tail 
| — . . 
| has; and the money cannot be conſidered otherwiſe than the 
I: infant's perſonal eſtate. : if it was, it muſt be part of the real 
[| eſtate, and then go to the remainder-man, and be intircly lot 
| | . * | 
1 do the infant's family. 


|| | Mr, 
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Mr. Capper, as amicus curie, mentioned the cafe of N 
v. Maſon, in 1724, before the Lords Commiſhoners, where 
the diſtinction was made by the Court between the caſe where 
the infant was ſeiſed in fee and in tail. Sir Robert WWalpol: hav- 
ing occaſion for timber to build 7ughton- Tall, contratted with 
the guardian of an infant, who was tenant in fee, for the value 
of Io. After part was cut down, application was made to 
the Court for an injunQion ; upon which it was referred to a 
Maſter, who approved the cutting down to the whole value 
contracted for; and accordingly leave was granted, and ordered, 
that the money to ariſe by ſale of it ſhould be conſidered as 
part of the infant's real eſtate, and go to his heir at law. 


On the part of the defendant it was inſiſted upon, That the 
money ſhould be perſonal eſtate. That the timber was fit to cut. 
That the Court's not interfering, where the infant was 
tenant in tail with remainder over, was a flrong reaſon not 
to do ſo between the repreſentatives, That in the former caſe 
the remainder- man had a right at the time; but the heir at 
law in the latter caſe has none; and the caſe of Sabi le v. 
Saviilo, cited in Jorr. Ryports, and allowed in Lyddal v. Claver- 


to prevent guardian of an infant, tenant in tail, from cutting 
timber. 


Sir Tuo As CLARKE, Maſter of the Rolls, after having 
taken till the next morning to conſider of -it, decreed in favour 
of the plaintiff, the heir at law, and allowed the diſtinction as 
taken in Maſen v. Maſon. 


#4 nl Dr 

Mookk ægainſt BATTIE. 

JJ=FENDANT, Dr. Battiz, lent the plaintiff ſeveral ſums 
of money upon mortgage, and the plaintiff having occa- 

lion for more, the defendant advanced him 10001. in the fol— 

lowing manner: by ſelling out 1c00/. South-Sea annuities, 


Which at that time were under par, and ſold at a loſs of 506/. 
upon 


. 
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N. By the 
order, a copy 
of which 1 
have teen, 
the money 
was ordered 
to be laid out 
in land, to 
be conveyed 
in truſt for 
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upon the whole, and paying him the money for which they 
ſold, took a mortgage from him for the whole 10004. at 51 
fer cent. intereſt, with covenant to reduce the intereſt to 40 po- 
cent. if paid within ſuch a time. He afterwards advanced the 
plaintiff 1400 J. more in the ſame manner, by ſale of ſo much 
SoutÞ-Sea annuities, which were alſo under par, and fold at the 
loſs of 267/. 155. upon the whole; and took a mortgage fer 
1400 J. at 5 J. per cent, intereſt, with a power for More to rein- 
ſtate the 1400/. at any time within two years, which was 
not done, 


A bill was brought by the defendant, to forecloſe ; and 
Moore in his anſwer admitted the mortgages, and ſubmitted 
in general to pay what was due. The Maſter, in taking the 
account, conſidered thoſe ſums as 1000/. and 1400 J. and com- 
puted intereſt upon them accordingly ; and made his report. 
The plaintiff paid the principal, intereſt, and coſts reported, 
and brought this bill, % ala, to be paid the ſeveral ſums of 
76/. and 2677. 15s. and intereſt, inſiſting, that he ought not 
to have been charged with them in the account. T he defendant 
pleaded the proceedings under the decree in bar; and his plea, 
on being argued, was ordered to ſtand for an anſwer, 


Two Queſtions : 
1ſt, Whether it is uſury ? 
2d, Whether the Court will relieve ? 


Sir RoBERT HENLEY, Lord Keeper : 


As to the iſt, I am clear of opinion, it is a ſhift within the 
ſtatute. The plaintiff had but 924 /. inſtead of 1000/7. in the 
one caſe, and 1132/. 55. inſtead of 1400/7, in the other. He 
has paid as much intereſt as is equal to 5. per cent. for 10000. 
and 1400/7. which is more than the ſtatute allows, being more 
than 5/. per cent, for the money he received. Suppoſe flocks 
at 751. fer cent.: if a perſon takes at par, he pays 6/. 55. Fer 
cent. The caſe of the 1400/. is not diſtinguiſhable from the 
other. Not ſo on the footing of a riſk ; tor defendant took 
intereſt tor 1400/, though, in fact, the plaintiff received but 
1432756 | 3 

To 


* 


Fi 


CASES IN CHANCERY, Ge. 


As to the zd, Equity will relieve after the money is paid. 
The law cannot. This matter was not in queſtion in the former 
cauſe, The plaintiff might have brought a croſs bill, but he 
did not; therefore no determination on this queſtion, He 
complains of being injured in the account: 


THEREFORE DECREE PAYMENT, ©c. 


Gus and Munpy againſt the ATToRNEY- 
\ 
GrNnERAL dud Others. 


HOMAS MUNDY, late Rector of Bickon in Devonſhire, 

by his will gave two ſums of 4007. and 1001, to truſtees, 
in truſt to be laid out in building a parſonage-houſe on the 
glebe of Bickton. h 


Bill by the Rector, to have the money laid out. 


Q. Whether a void deviſe, within the ſtatute of mortmain ? 


Sir THoMAs CLARKE, Maſter of the Rollt: 


It is not within the words nor meaning of the ſtatute. The 
ſtatute was intended to prevent new acquiſitions in mortmain. 
Erecting a building is not to be conſidered as ſuch, Suppoſe 
the teſtator had not made ſuch deviſe, he might have been ſued 


tor dilapidations, and the money recovered would have been 
laid out upon the building. This is nothing more. 


DECREED the money to be laid out. 


Attorney-General v. B:wles, 24th July 1754, was cited at 
the Bar, on the part of the charity : 

Where a diſtinction was made between money deviſed to be 
laid out in building a ſchool-houſe and in buying land. Q. The 
juſtneſs of the diſtinction? | 
h March 1764, where Lord Henley denied the diſtinction, 


General v. Bowles ; and alſo ſee Attorney-General v. Downing 
what he had ſaid in the Attorney-General v. Tyndal. 


50 


and the authority of the Attorney 
» Where Lord Northington qualified 
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Brapwix againſf Harrun, 


JYJARGARET JACKSON, by her will, gave one-fxth of 

the reſidue of her perſonal eſtate, in truſt to be put ow 
at intereſt, and the intereſt to be paid to her niece My 
Bradwin for life, and after her death, one moiety of the one- 
ſixth to be paid to the ſaid Mary Bravin's grandchildren, the 
children of her daughter Mary, at their age of 21, and the 


other moiety to be paid to Aune, the daughter of her ſaid niece 
Mary Bradwin, 


Mary Bradwin, the niece, had two children, Mary, the plain- 
tiff, who was never married, and Anne, who married Barnard 
Roberts, and died in the life-time of the teſtatrix, and before 
the making of her will, leaving two children, Milllam and Ro- 
bert Barnes, who are the other plaintiffs. 


The ſixth part amounted to 237 J. 105. and was placed out, 
and the intereſt paid to Mary Bradwin the niece, till her death 


in 1753. 


Bill, that one moiety of the money may be paid to plain- 
tiff Mary, and the other moiety to the two Barnes, upon their 
attaining 21; upon the foundation, that the teſtatrix fo 
intended, but by a miſtake of names had given a moiety to 
the children of Mary, who never was married, and the other 
moiety to Anne, who was dead at the time of leaving the child- 
ren. It was proved, that the teſtatrix was 80 years old when 


ſhe made her will, and lived in Derbyſbire; and that Mary 


Bradwin her niece, and her family, lived at S?. Alban's in 


Hertfordſhire; and that the teſtatrix had never ſeen her niece's 
children or grandchildren. 


His Honour the MAsTER or THE RoLLs was ſatisfied of the 
miſtake, and of the power of the Court to ſet it right, by de- 
creeing according to the iptention; but doubted at firſt whe- 

ther 
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ther he could do it for want of parties, there being only one of 

the next of kin a party to the ſuit in that right, though the 

defendant Harpur, who was made a party as executor, was in 

fact another of the next of kin; but the next of kin appearing 

to be numerous, and living in diſtant places, and the matter in 

diſpute being very ſmall, and the plaintiff a pauper, his Honour 
decreed the money to be paid, 


Note: The Counſel for Wiſſn, who was made a party as 
claiming in right of his wife, who was one of the next of kin, 
made the objection for want of parties, but did not preſs it 
much. 


1 was of Counſel for the plaintiffs, and cited Beaumont v. 
Fell, 2 Wins. and Doreſett v. Sweet, 3d July 1753; the former 
of which was much ſtronger than the preſent caſe, as the 
deviſe there was deſcribed by her name only, but here is a ſuf- 
ficient certain deſcription, independent of that part which is 
miſtaken ;z zz. grandchildren and daughter. J. Plow. 191. in 
caſe of a grant, and Dare v. Geary, in Chancery, 12th June 
1749, in caſe of a will. If there is a certain deſcription, and 
a further deſcription is added, it is immaterial whether the 
additional deſcription be true or falle. 


RozpinsoN againſ} STEVENSON. 


CTION on the caſe upon a bill of exchange, bearing date 
5th December 1752, and capias taken out on the 31ſt 
January laſt. The defendant pleaded ron it, and non 
aſſumpfit infra ſex annos. Replication, That the original on 
which the capiar was grounded, iſſued on the 16th of Oober 
laſt, which was before the fix years expired. The fact was, 
that the Curſitor made out the original on the 31ſt January. 
but teſted it on the 1Gth OfFober, being the common teſte day 
before Michaelmas term. 


Motion by Mr. Capper, to ſuperſede the writ, or to have 


the teſte altered to the 31ſt January. And he cited two caſes 


8 where 
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afjum!ſit, and 
non A unit 
infra jex un- 
nos, and then 
moved that 
the teite of 
the writ 
might be al- 
tered, and 
made 31ſt 
January; but 
denied. 


In the F.x- 
chequer, 
21ſt June 
1759. 
Modus for 
ancient orch- 
ards. 


4th Dec. 
1709, Pitcher 
v. Hawkins. 
Iſſuc dirett- 
ed, whether 
a modus lie 
the above ex- 
tended to mo- 
dern orch- 
ards; and 
was ſo ſound, 
and decree 
for account 
accordingly. 


zoth June 
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where it was done in caſe of a plea of tender; and though 
there was no precedent of its being done in cafe of a plea of 
the ſtatute of limitations, yet he ld there was the ſame reaſon 
for it, a plea of that ſtatute being in many caſes as honeſt a 
plea as any other. On the Fane lide, Mr. iibrabam cited 
before Lord HARDWICE E, on 
2d December 1753, where t the Cu denied the like motion 


the caſe of a plca of the ſtatute of limitations. 


the caſe of Delacoronne v. Gull 


9 a 


MoTION REFUSED, 


BuTcurr arainſ? HILI. 


ILL by plaintiff and his cui gue truſt, Lord Fare, as lin 
priator of the rectory of Zampton, for tithes of LAY and 
other fruits, except ſuch as grew in ancient orchards, for 
which plaintiffs admit a ds. The defendant, in his anſwer, 
inſiſted, that the modus extended to modern as well as ancient 
orchards, The Court decreed an account of apples, Pears, 
plums, and other fruit, growing in the defendant's orchards, 
except ſuch as grew in ancient orchards, as to which they are 


to pay one penny for each of their ancient orchards. 


AusTEN and Taylor. 


1 HOLMAN, by his will, after deviſing certain lands 
in Nerthin, gave all his other freehold and copyhold Kin 
to truſtees, and their heirs, to the uſes, truſts, and purpoſe 
therein- after mentioned: In the ift place, To the intent 10 
four filters ſhould reſpectively have an annuity, or rent— 
charge of 80 /, for their lives, with a power of diſtreſs and 
entry in caſe of non-payment, and ſubject thereto, in trul 
for plaintiff for life, remainder to truſtees to preferve, &c. 
remainder to the heirs of the body of plaintiſf, remainder 
to his own right heirs, And he alfo gave the reſidue of his 
E x perſonal 


CASES IN CHANCERY, Ge. 


perſonal eſtate to truſtees, in truſt to buy lands in fee ſimple; 
which premiſes he directed ſhould remain, continue, and be to, 
for, and upon ſuch and the like eſtate and eſtates, uſes, truſts, 
intents and purpoſes, and under and ſubject to the like 
charges, reſtrictions, and limitations, as were by him before 
deviſed, limited, or declared, of and concerning his lands and 
premiſes therein-before laſt deviſed, or as near thereto as might 
be, and the deaths of perſons would admit. 


Bill for account of perſonal, and to have the reſidue laid out 
according to the will. 


Q. Whether plaintiff is intitled to an eſtate for life or in tail, P 


in the lands to be purchaſed ? 


Lord KEEPER : 


Queſtion ariſes upon the intent of the teſtator. It was 
argued, That if the intent 1s plain, yet if the teſtator has uſed 
words which by the rules of law import a different ſignifica- 
tion, the rule of law, and not the intent, will prevail ; but 
there is no ſuch rule applicable to this caſe. In caſe of a 
will, the intent ſhall prevail, if not contrary to law: the mean- 
ing of which is, if the limitations are ſuch as the law allows; 
but does not mean, that the words muſt be taken in ſuch fignih- 
cation as the law impoſes on them. If words, which in conſi- 
deration of law are generally taken to be words of limitation, 
appear in a will to be very plainly intended as words of pur- 
chaſe, they ſhall be conſidered as ſuch both in Courts of Law 
and Equity. But the ſafe way to determine property, is to 
ule words in the moſt known ſenſe, unleſs it appears plainly 
that the teſtator meant them in ſome other. 


It was argued, That it is an executory truſt; but thoſe 
words have no certain fignification. In Papillon v. Voice, 
Lord Kixd calls that an executory truſt, where the party is 
obliged to come to this Court for an execution of the truſt, 
But it is the ſame in every caſe of a truſt, and the determina- 
tion muſt be the ſame in all caſes, that is, according to the 
intent. Papillon v. Voice was a ſound determination, In the 
5D caſe 
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1759. Cale of marriage, when there are only heads of a ſettlement, 

| 3 which the truſtees are to make, the Court cannot decree 

again otherwiſe than an eſtate for life in the firſt taker, with contin- 

. 8 gent remainders. An eſtate tail in the firſt taker would be no 
ſettlement at all. So in Leonard v. Earl of Suf/-x, the diſtinction 
ſeems to be, where the teſtator had directed the truſts, and 
where ſomething is left and referred to the truſtees to be done, 
as in Lord Glenorchy v. Beſville. I am of opinion, that in the 
caſe of impèrfect truſts only, this Court can make a different 
conſtruction from a legal limitation. In the preſent caſe, there 
is no reference to the truſtees : without that ingredient, I do not 
find any caſe where the Court has given a different meaning 
from what a Court of Law would on a legal limitation, 


| Nothing is left to the truſtees to be done, but to buy the 
| land. The teſtator has declared the uſes of the land when pur— 
| chaſed, I do not believe the teſtator intended the truſtees 
ſhould make a conveyance. There is no neceſſity for it. It 
was ſaid, if the words in the former limitation had been again 
repeated, it would have been the very caſe of Papillon v. Voice. 
But I think otherwiſe. There was a direction to the truſtees, 


in that caſe, to convey, and ſettle; but there is no direction 
here. 


* 
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The true guide is this: Where the aſſiſtance of truſtees, which 
is ultimately the aſſiſtance of this Court, is prayed in aid to 
complete a limitation, in that caſe the limitation in the will 
not being complete, it is a ſufficient declaration of the teſtator's 
intention, that the Court ſhould model the limitations; but 
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| where the truſts and limitations are expreſsly declared, the 
| Y. Liſter and Court has no authority to interfere, and make them different 
|? Swire, : 

| 19th July from what they would be at law. 

1 1753. 

. Garth v. | 3 ENT 

| nien, Note. The above opinion was very diſſatisfactory to the Bar 
J 17 an 5 c | 

| 13th July in general, 
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KING againſt BURCHELL _ 
2 75 , nr . Dr. , 
Fa. 2.38 | 
7 BLUNT, by will 26th October 1731, deviſed after 


the death of his wife, and failing iſſue of her body, all that 
meſſuage, &c. in the pariſh of Hunton and Linton, in Kent, 
unto his couſin John Harris, ſecond fon of Thomas Harris, by 
his ſiſter Sarah, for life, remainder to the iſſue male of his 
couſin John Harris, and to his and their heirs, ſhare and ſhare 
alike, and for want of ſuch iſſue, to the iſſue female of his 
couſin John Harris, and her and their heirs, and for want of 
ſuch iſſue, to William King, his heirs and aſſigus for ever. 


He alſo gave other houſes at Maidſtone to his wife, remain- 
der to his couſin % Harris, for life, and from and imme- 
diately after the determination of that eſtate, to the ue male 
of the body of his couſin John Harris, and to their heirs, and 
for want of ſuch iſſue, to his couſin Millium King, his heirs 
and aſſigns for ever, with a proviſo, that the bequeſts and 
limitations of all the premiſes limited to his couſin 7% Harris, 
and ſuch iſſue male and female, is upon ſpecial conſideration, 
that if % Harris, or his iſſue, or any of them, ſhall alienate, 
mortgage, incumber, or commit any act or deed, whereby to 
alter, change, charge, or defeat the bequelts, ſhall pay or cauſe 
to be paid, and he did thereby charge the premites with the 
payment of 2000 /. unto ſuch perſon or perſons, and his or 
their heirs, who could, ſhould, or ought to take next, by Vir- 
tue or means of any of the bequeſts or limitations. 


John Harris had two daughters at the death of the teſtator, 
who were married to the defendants, and were heirs at law of 
the teſtator, and, together with their father, ſuffered a reco- 
very of the houſes at Maidſtone, and declared the uſes, &c. 
Jobn Harris is ſince dead. 


Bill by plaintiff to be paid the 2000 /, out of the eſtate. 
| Yorke, 
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1759: Yorke, Solicitor General, and Wilbraham, made three quel. 
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1 
Þ 


CT | 3 . 
Kino tions : 
i Te, 1ſt, What eſtate John Harris took? 


eſtate tail, 
and that the 


2d, What was the operation of the common recovery ? 


provilo was 3d, What is the force of the condition or promiſe ? As. 
repugnant to 3 : : „ 
the ellate. 1ſt, Whether it is good or not in point of law? and 2d, 


Whether it is barred and deſtroyed by the recovery ? 


| To iſt, it was argued, That John Harris took only an eſtate 
| for life. It is given expreſsly for life. Superadditional words 
[| after the words of limitation, ſtrong indication of intention, 
| Teſtator meant, that in caſe % Harris had iſſue male, they 
| ſhould take the fee, but if he had no iſſue, then it ſhould 
| go to King. That all Courts endeavour to comply with the in- 
tention in the conſtruction of wills. And ſeveral caſes were 
cited to ſhew, that where there are words ſuperadded to the 
words of limitation, whether the words of limitation be in the 
ſingular or plural number, the firſt taker is only tenant for 
life, as Archer's caſe. Clarke v. Day, in Mo. Legate v. Sewell, 
1 Ws. Liſle v. Cray, &c. It was ſaid, that the word uſed in 
the preſent caſe, viz. ue, is naturally a word of purchaſe ; and 
though 1t is conſidered in ſome caſes upon a will to be a word 
of limitation, yet that is only where the intent of the teſtator 
requires it. In the preſent cafe it does not. The intent is to 
be collected from the whole will taken together; one part gives 
light to another. In the firſt clauſe, which relates to the Hun- 
[| ton eſtate, it is limited to the iſſue male, and their heirs, ſhare 
1 and ſhare alike. Techn Harris could not, by any conſtruction, 
5 be intitled to more than an eſtate for life under that elauſe; 
| | not only as the ſuperadditional words muſt be rejected, but 
becauſe the firſt taker of the inheritance would in that caſe take 
the whole, when the teſtator meant it ſhould be divided, An- 
[| other reaſon, becauſe there is a ſubſequent limitation to the 
| iſſue female, which muſt be rejected too. 


I S444 Hoi, Il. 
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* 
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| The preſent caſe was ſaid to be like Ldington v. Kime, Sali. 
| | 224. having a double contingent remainder, with this difference 
| only, in that caſe it is expreſſed, in this it is implied. They 
| are all contingent uſes and concurrent, If iſſue male, they are 
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to take; if none, then, according to the firſt clauſe, iſſue fe- 1759. 
male; and then the remainder-man: in the latter clauſe the Ne 
iſſue female are left out. Many determinations have been made r 
in the ſame way, in reſpect to perſonal eſtates, upon an implied 
double contingency; as Stanley v. Leigh, 2 Wms. 688. Gower 


v. Grefvenor, in Chancery, th June 1740. 


2d Queſtion. Suppoſing n Harris tenant for life, by ſuf- 
fering the recovery he forfeited his eſtate for life: the remain- 
ders being contingent, are all barred? There is no doubt, 
ſince Sir William Pelham's caſe, who is intitled to the benefit 2 Leon. 60. 
of the forfeiture. If the uſes are veſted, the next taker of the 
inheritance is intitled; if contingent, and the contingency is 
deſtroyed, the heir at law of the grantor is, It was at firſt 
doubted, in Carter v. Barnardiſton, 1 Wms, whether the 
remainder in fee was in abeyance, in the caſe of a will : but 
afterward held in the ſame caſe, that the heir at law might 
eater for the forfeiture. 


3d, Whether the condition is good or not at law ? 
Iſt, As applied to the cafe of tenant for life? 
2d, As applied to the caſe of tenant in tail ? 


One rule is obſervable in all theſe forts of conditions, whe- 
ther they are to reſtrain a rightful or a tortious alienation : 
they muſt not be repugnant to the nature of the eſtate given. 
Anthony Mildmay's caſe. Mary Portington's caſe. The preſent 
condition is not ſo. 


Taking John Harris to be tenant fot life, the deſtroying the 
contingent uſes is a tortious act. Tenant for life of a truſt 
cannot do it, ſince the caſe of Penhay v. Hurrel. The Court 
will ſupport conditions to reſtrain tortious ads, where they are 
not repugnant to the eſtate. Such a condition as the preſent is 
of uſe; it is to charge with 2000/, It would be of great ule, 
luppoſe tenant for life was alſo intitled to the reverſion in fee, 
with intermediate remainders. 


Taking Yobn Harris to be tenant in tail, the condition is 
good; for though a condition is not good to reſtrain tenant in 
&E tail 
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tail from ſuffering a recovery, yet a condition not to alien i; 
good. Covenant by tenant in tail not to ſuffer a recovery is 
good, Collins v. Mildway, 1 Wms. 104. 


This was ſaid not to be the caſe of a reſtraint, but of an al. 
ternative: that is, if you bar the entail, you ſhall pay, and the 
eſtate ſhall be charged with 2000/. A charge of a groſs ſum, 
or of an annual payment out of an eſtate tail, to take place at 
a future .day,-wyguld be good, if charged at the time of the 
creation of the eſtate. This is no more: it is to take place on 
the happening of an event. 


zd, Whether the condition. is barred by the recovery? The 
diſtinction as taken in Page v. Hayward, Salk. 570. Hudſon v. 
Benſon, 2 Lev. 28. 1 Mod. 108. was relied on ; where it was 
held, that a condition which runs with the land is not barred 
by a recovery, but a collateral condition is. The preſent was 
ſaid to be of the firſt ſort. 


Pratt, Attorney-General, Sewell, and Webb, on the other 
ſide, argued, That fohn Harris took an eſtate tail; and they 
cited the caſe of King v. Melling, and Wright v. Pearſon, in 
Chancery, 2d and 6th June 1758. That Leodington v. Rime is 
no authority here, that caſe being very particularly penned. 
That the intention is plain; for the teſtator has reſtrained the 
iſſue of Jobn Harris, as well as Jahn Harris himſelf, from 
aliening; which would be abſurd, if he intended to give them 
the fee. 


That the proviſo is againſt law. It is to reſtrain what is 
incident to an eſtate tail, and therefore void: the reaſon is, be- 
cauſe it would otherwiſe introduce a perpetuity; and the caſe of 
Fervis v. Bruton, 2 Vern. 250, was cited. 


That if the condition is not void in itſelf, yet it is barred by 
the recovery being a ſubſequent charge, which was ſaid to be 
proved by the authority cited on the other ſide. 
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HENLEY, Lord Keeper, took time to conſider; and on Tueſ= 1759. 
day 20th November delivered his opinion, That John Harris —_— 


took an eſtate tail; and that the proviſo was repugnant to the ,, 98in/ 
BuRCHELL, | 


eſtate. I 


ScoTT againſt ScoTT. * 1 | 

2 — Lee Gee rr. 2 £4 as 26th Nov. | 

A. AM u, $00 HH OY | 

COTT deviſed to Henry, his eldeſt fon, and only ſon by a Deviſe to his | 


ſon and his | 

former wife, and to his heirs and aſſigns, all other his real heirs ; but in | 
eſtate not before deviſed : nevertheleſs, in caſe he ſhould die 288 | 
' 


without iſſue, not having attained 21, then, from and imme- nr Bn 


diately after his death under age and without iſſue, unto the tained' 21, 
h . 

teſtator's ſon William, and the heirs male of his body, with 6 

remainders over. 4 


purchaſe, 


The eldeſt ſon attained 21. and not by | 
| deſcent. 4 


F/ 
. 


— 


The ſpecialty creditors (not having a lien on the real, eſtate/ T ůR 7 
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having exhauſted the perſonal eſtate in ſatisfaction of their de- ;,. 4. -- -* 

"EE C4 PI ”y 
mands, the legatees contended to ſtand in their place, and 7 og 7 
come upon the real eſtate. re eee eee 
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the latter caſe, the legatees would be intitled; in the former, e ˖ | 
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HENLEY, Lord Keeper, after having taken time to this 4 7 fam 9 ee 
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F: Fils . 
gave his opinion, That the eldeſt ſon took by deviſe, as having ie 3 J. 


K. B u A. <<. 
under the will a different eſtate than would have deſcended to Smich v 7 2 CRE: ./2pl | 
him, the one being pure and abſolute, the other not. 5 . 

utW. 797. 8 

1 Salk, 241. | 
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Bar . | In Chancery, 
arl of SALISBURY again// Lau and Others, pee yo 
Dec. 1759. 


HE Earl of Thanet, by a codicil to his will, dated 23d Legacy vet 
April 1728, declared his mind and will was, and as a ed at 21, 


teſtimony of the great love and affection he had and bore to 
2, his 
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1759. 
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his five daughters; Catherine, Lady Sondes ; Anne, Counteſs of 


Saliſbury ; Ma) garet, Lady Lovel; Mary, Counteſs of Harald; 
and Lady 1/abella Tufton ; and the reſpective daughters and 
younger ſons they reſpeQively had or ſhould have ; he thereby 
gave 30,000/. to his executors in truſt, for the equal and ſepa. 
rate uſe of his five daughters, equally among them and their 
reſpeQive children, being 6000/7. a-piece for each of his ſaid 
daughters and their reſpective children, to be placed out at 
intereſt, with the approbation of each of his ſaid daughters 
reſpeQively, as to her reſpective ſhare. And if any of his hve 
daughters ſhould die, then the 60001, given for the benefit of 
ſuch daughter and her children ſhould be in truſt for her 
daughters and younger ſons, in ſuch manner, proportion, and 
to be payable at ſuch time, as ſuch his daughter ſo dying ſhould 
by deed or will appoint ; and for want of appointment, in truſt 
for the daughters and younger ſons, equally among them, and 
to the ſurvivors and ſurvivor of them : and in caſe there ſhould 
be no ſuch daughter or younger ſon, or all ſhould die before 21 
or marriage, then in truſt, that his daughter ſo dying ſhould 
diſpoſe of the 6000/7. and intereſt to ſuch of her ſiſters and 
younger children, and in ſuch proportions, as ſhe ſhould then 
judge would have moſt occaſion for the ſame ; and for want of 
appointment, then 1n truſt for all and every the daughters and 
younger ſons of her ſiſters that ſhould be living at her death, 
equally to be divided among them. 


Lady Saliſbury made her will, and appointed the 6000 /. 


—— — a> —_ — — 


among her children, in unequal proportions. Her children all 
died in her life-time, having reſpectively attained 21. 


Bill to have truſts performed, and to ſettle rights of partes. 


Plaintiff and defendant Strode claim as repreſentatives of 
two of the younger children of Lady Saliſbury. 


Lord Egmont claims as adminiſtrator to his wife, who was 
the ſurvivor of the younger children, 


Jabella Paelett and Mrs. Southell, and Lady Gorver, claim 


as younger children of Lord Thanet who ſurvived Lady 
Saliſbury. | 
4 


Lord 
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| 

Lord Keeper HENLEY : 5 | 
in - \— on — | 

am of opinion, that the 60007, veſted in Lady Salſbury's Earl of | 
-hildren on their attaining 21, ſo as to be tranſmiſſible to their "again | 
repreſentatives. and Others, | 


This queſtion has been ſettled over and over again, and in- 
tirely to my ſatisfaction. As to the words“ ſurvivors and 
« ſurvivor of them,” they can only mean to give croſs remain- V Hawes v. 


. o H , 6 h 
{ers to the children before the deviſe over can take place. ons oy bag 


Nite, As the children all died in the life-time of Lady V. Cho!- 


; 4 4 * mo d | . 
Galiſbury, no claim was ſet up under the appointment; but it Meyrichs, - 


vas conſidered as a lapſed legac 22.5 according to the reſolution a 
0 


in the caſe of Ole v. Heatb, f the Duke of T tinction 


| . takenin Gor- 
V. Earl Godolphin. 2 r * * don v. Leir, 
| by the Maſter - 
of the Rolls, 
20th Nov. 


1758. 


UNIVERSITY or Oxrokp againſt CLirToON, 8 


HARLES VINER, by his will, dated 29th December 1755, Deviſe of 
deviſed Meanham Meadow (of which he was ſeiſed in fee) —_— * 


6 the defendant, and the iſſue of his body lawfully to be be- E his body 
ving at his 


potten, living at his death ; and for want of ſuch iſſue, to the Ga nd 
or want © 


Univerſity of Oxford, to be diſpoſed of in ſuch manner as in fuch iſſue, to 
the will is directed. e 
| took an eſtate 

tail. 


Bill to have title deeds ſecured. 


Q. Whether the defendant is intitled to an eſtate tail, or for 
ife only? 


Verte, Solicitor-General, and Mr. Wilbraham, argued, That 
be is intitled to an eſtate for life only, with contingent remain- 
der to his iſſue, if he ſhould have any ſuch, at his death, for 
the life or lives of ſuch iſſue; remainder to the Univerſity. The 
Ford iſſue in this caſe is a ſpecial d-/egnatio perſone. 


5 F That 
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1759. That the teſtator has given the meadow in a quite different 
Uxivzasi. Way from what he would have done if he had thought the 
8 words would have given an eſtate tail. Very extraordinary, 
OW.” that he ſhould give an eſtate with remainder over, which he 
knew might be barred. That every word in a will ought to 
have a ſenſe put upon it. That the words living at his dt; 
are capable of a conſtruction, For want of ſuch iſſue, mean 
iſſue living at his death. 
The period when the children's eſtate is to begin, is the 
death of the defendant ; and if there ſhall be ſeveral, they vil 
take a jointenancy for life. That there is nothing abſurd ig 
this; or if there is, the Court cannot make it better. 
Mr. Solicitor-General cited Burchett v. Durdant, 2 Vent, 
| Long v. Beaumont, 1 Wms, 229. Y 
Mr. Wilbraham cited Lovelace v. Lovelace, Cro. El. 40. De- 
viſe to J. D. and his eldeſt iſſue male. He having no fon at 
that time, it was adjudged no eſtate tail, but for life only, 
That the word elde will not permit ſuch a conſtruction as to 
give an eſtate tail. 45 
Alſo Wedgeborough's caſe, cited by Hale, 1 Ventr. 231. 
beef ran Keeper HENL EV, without hearing any Counſel for the 
„„, Att. Gen, defendant : 
hows By This is the plaineſt caſe I ever ſaw in my life. The ifſue 
750 uy ag cannot take by preſent deviſe as Jointenants with the defendant, 
the caſe of The iſſue were not to take by remainder, but by deſcent. As 
Richards v. : : y F 
Lady Aber- all the poſterity were intended to take, it cannot be a contin- 
gavenny, 


there cited, 
„ 4 


gent remainder, but a clear eſtate tail. 
g , e. Z- LA 3 2 4o 
| og BIL I. DISMISSED» 


CASES IN CHANCERY, Ee. 


Pear againſt POwELL. 


6 POWELL, being ſeiſed in fee of an eſtate called 

Fexcoate, and being alſo ſeiſed of another eſtate called 
Frog more, for three lives, which eſtates were of nearly equal 
value; and having a wife and two ſons, John, his eldeſt, and 
Giles, and alſo two daughters, made his will, 3d July 1743, 
and thereby gave an annuity of 204. ro his wife for her life, 
payable out of both eſtates; and alſo gave her a houſe and 
cloſe, part of the freehold, for her life, and after her death to 
his executors. He gave 600 J. to each of his daughters, and 
ſeveral other legacies ; and taking notice, that he had laid out 
great ſums in the education of his eldeſt ſon, John, in conli- 
deration thereof he directs his eldeſt ſon, John, to relinquiſh 


387 


29th Feb. 


and 10th 
March 1769. 


all his right in the leaſehold eſtate to his ſon Giles, to whom he 


gives the ſaid leaſehold eſtate, charged with the legacies and 
annuity. And then he deviſes all the reſt, reſidue, and remain- 
der of his real and perſonal eſtates, goods, and chattels, to 
Leake and How, in truſt for his younger ſon, Giles, till he at- 
tain 21, and then the truſt to ceaſe. The teſtator died 34 May 
1746. Grles attained 21 in the teſtator's life-time. Soon after 
the teſtator's death, Jobn claimed the freehold eſtate as heir at 
law to the teſtator, and inſiſted that the will was void; and 
threatened to commence a ſuit at law, unleſs Giles would convey 
the eſtate to him: to avoid which, at the recommendation of 
his mother, Giles, by indenture of the goth of Auguſt 1747, 
releaſed and conveyed his right to the freehold eſtate to his bro- 
ther John, who covenanted to pay half the annuity to the 
mother. At the time of executing the releaſe, Giles was in- 
debted to one Gillet ol. upon bond, and on the 23d Decem- 
ber 1756 became bankrupt. 


Bill by aſſignees (inter alia), to have the eſtate conveyed, and 
the deeds and writings delivered up to them, 


Two Queſtions were made in the cauſe : 


1ſt, What intereſt Giles was intended by the teſtator to take 
- 
28 


IN 
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1760. 
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PRAT 
againſt 
PuWELL-. 


Newland v. 
Shepherd, 
Was. 194. 


In Chancery, 
Gth, gth, and 
1cth Dec. 
1760. 


Rule in 
Noyes v. 
Mordaunt 
not take 
place where 
the deviſe is 
not ſpecific, 
but in gene- 
ral words. 
Ought to be 
confined to 
fimple de- 
viſe, not to 
limitations. 
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in the freehold eſtate? Whether a fee, or only till he at. 
tained 21? | 


2d, Suppoſing he was intitled to the fee, Whether the re. 


leaſe to 7h was voluntary, and void by ſtat. E/z. againſt 
his creditors ? 


Sir RopEkT HENLEY, Lord Keeper, after taking time for 
conſideration, delivered his opinion, That as to 1ſt Queſtion, 
G:les was intended to have the whole beneficial intereſt in the 
reſidue of the real and perſonal eſtate; and that the truſt was 
to continue only during his minority. That it was the ſame as 
if the teſtator had ſaid, I give the eftate to truſtees, in truſt 
« for Giles till he attain 21, and then to Gies and his heirs,” 


That Shephard v. Newland, 2 Wms. 194. is a much fironger 
cale. 5 


To 2d Queſtion. This 1s not like the caſe where convey- 
ances are made to quiet family differences, in which caſes the 
Court will not require ſtrict equality of conſideration. Here 
was no equivalent given by fo{n he did not ſo much as releal: 
his right to the Frogmore eſtate. Here was no fraud; but 


being a voluntary conveyance, 1s void as againſt the creditors 
of Giles. 


ForrrsTER againſt Doctor CorrEN and Others. 


IR Thomas Tyrrel had two ſons, Harry and Charles. In 

1692, upon the marriage of Harry with Heſter Blount, Sir 
Thomas and Harry ſettled ſeveral eſtates to the uſe of Harry for 
life; remainder as to part to Harry's wife for life; remainder 
to truſtees for 400 years, to raiſe portions for younger chil- 
dren; remainder as to the whole to the firſt and other ſons of 
Harry in tail male; remainder to Sir Thomas in tail male; re- 
mainder to the right heirs of Sir Thomas. 


Sir Harry left five children, viz. Thomas, Harry, Frances, 
Penelope, and Charles. 


10 ; In 
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In 1717, Sir Tamas, the ſon, ſuffered a recovery of all the 1760. 


eſtates in the life-time of his mother, to the uſe of himſelf in 8 


fee (but the mother did not join in making a tenant to the 9847 


pracipe) 3 and Sir 7homas afterwards died inteſtate, on the Cvrcen 
and Others. 


25th December 1718. 


Upon his death, Harry, his brother, became intitled, and 
afterwards made his will, and deviſed all his manors, meſſuages, 
lands, tenements, and hereditaments whatſoever, whereof he 
was ſeiſed, or whereto he was intitled, and of which he had 
any manner of power to diſpoſe, to the uſe of his brother 
Charles for life ; remainder to his firſt and other ſons in tail 
male ; remainder to his uncle Charles for life ; remainder to his 
eldeſt ſon Thomas for life ; remainder to the firſt and other ſons 
of Thomas in tail male, with remainders over; with the laſt 
remainder to his own right heirs, 


Sir Harry and his brother Charles died without iſſue male, 
leaving the defendant M. Cetten, the daughter of Charles, 
their heir at law. Charles the uncle left iſſue male Thomas, 
who, upon the death of the jointreſs in 1752, entered upon 
the jointured part of the eſtate; and claiming to be intitled 
thereto under the ſettlement of 1692 (the prior limitations 
being ſpent, and the recovery ſuffered by Sir Thomas not affect- 
ing that part of the eſtate), ſuffered a recovery thereof, and 
declared the uſes to himſelf in fee; and afterwards died without 
iſſue, on the 10th February 1765, leaving the plaintiffs, Frances 
and Penelope, his ſiſters and heirs at law. | 


The limitations under the will of Sir Harry being ſpear, 
defendant Cotten, in right of his wife, became intitled to that 
part of the eſtate which was not in jointure at the time the reco- 
very was ſuffered by Sir Thomas, as heir at law to Sir Harry; 
and having got into poſſeſſion of the other part of the eſtate, 
which was in jointure, the plaintiffs brought an ejectment for 
the jointured lands : but the ſettlement being in the hands of 
Cotten, and the portions to be raiſed by the term of 400 years, 
in the ſettlement of 1692, not being paid, bill was brought for 


an account of rents and profits of the premiſes whereof Sir 
5G Thomas, 
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1760. Thomas, the plaintiff's brother, ſuffered the recovery, being 


8 the premiſes which were in jointure when the firſt recovery 


Sa vas ſuffered; and upon payment of the portion remaining due 


Corren under the term of 400 years, to have an aſſignment of the 
and Others. ; 
truſt term, and to have deeds delivered up. 


The defendant Cotten and his wife made two points: 


iſt, That the recovery ſuffered by Sir Thomas in 171) 
comprized the lands in jointure, and the mother is to be 
preſumed to have joined in making a tenant to a pracipe, 


2d, Suppoling it did not, that Sir Harry deviſed the lands 
in jointure as well as the other lands; and as the deviſes 
under his will enjoyed the lands which were not in jointure, 
they were bound by, and did acquieſce in, the deviſe of the 
lands, which were in jointure upon the principle of the caſe 
of Noyes v. Merdaunt, in 2 Vern, Jenkins v. Jenkins, before 
Lord TALBOT. 


HNL V, Lord keeper, refuſed to go into the firſt Queſtion, 
and ſaid, if it was neceſſary to be determined, he ſhould ſend 
it to law, 


To 2d. The defence to the title in equity is founded on 
principles which prevail in the laws of all countries ; but they 
ought to be confined within reaſonable bounds, and to ſimple 
plain deviſes of the inheritance, and not where there are limit- 
ations. The intention of the teſtator ought to be clear and 
manifeſt. It does not appear what was the judgment in Noyes 
v. Mordaunt: in that caſe, as well as in Jenkins v. Penkins, 
before Lord TALBOT, the lands were ſpecified. It ſhould ap- 

Call v. pear, that the teſtator knowing that he had no right to diſpoſe 
Showel. of the lands, yet takes upon himſelf to do it. The words in 
Pulteney v. this caſe are general. No inſtance where general words have 
3 been held to be within that rule, I have great doubt whether 
contra. ſuch a condition can be coupled with a partial eſtate ; it would 
make great confuſion: the deviſe would be ſometimes good, 
at other times not, as the deviſee in remainder ſubmitted to 
the will, or not. It is an unknown ſpecies of eſtate ; ad volun- 
tatem Cur, Cancell, | 


I2 The 


CASES IN CHANCERY, Se. 


The defendants, finding the Court againſt them on the equi - 
table Queſtion, declined a trial at law. 


DECREED according to the prayer of the bill. 


MippieToON againſt Pryor. 


Tan FAIR FAX, upon his marriage in 1714, entered 

into a bond in the penalty of 2000 J. with condition that 
he would within two years ſettle and aſſure an eſtate of inhe- 
ritance in fee ſimple, of the clear yearly value of 100/. to the 
uſes following: that is to ſay, to the uſe of himſelf for life; 
remainder to his intended wife for life; remainder to the heirs 
of their bodies; remainder to his own right heirs. 


Thomas Fairfax was at that time ſeiſed of lands in the county 
of York, of other lands in the ainſty of the city of York, and 
of the perpetuity of a penſion or annuity of 1004. under a 


grant from King Charles the Second, l out of the cuſtoms 
at Hull. 


By indenture 22d March 1717, between Fairfax and his 
wife, of the one part, and George Phipps and Samuel Flemming, 
of the other part, reciting, that he had agreed that his wife 
ſhould have an annuity or rent-charge of 1000. a- year for her 
life, inſtead of lands; and for that purpoſe he had made his 
will, and charged his lands in the county of York with the 


ſaid annuity or rent-charge: he covenanted not to revoke his 
faid will, 


By leaſe and releaſe, 2d and 3d September 1728, between 
Fairfax and his wife of the one part, and Pulcyne and Tyers 
of the other part; after reciting the bond and agreement, 
Fairfax conveyed to Puleyne and Tyers his lands in the county 
of York, and in the ainſty of the city of Tork, and alſo the 
penſion, to the uſe of himſelf for life, and after his deceaſe to 
the intent and purpoſe that his wife ſhould receive for her life 
one 
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At the Rolls, 
12thandigth 
Dec. 1760. 
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Held, a per- 
formance of 
the agree- 
ment. 
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one annuity or rent-charge, in lieu of her jointure, and ſubjeq 
thereto, to the intent and purpoſe that the ſurplus rents ſhould 
be paid as he ſhould appoint, and for want of appointment, 
ſhould go to his right heirs ; and from and after the death of 
his wife, to the intent and purpoſe, that the heirs of his body 
by his ſaid wife ſhould receive the ſaid yearly rent-charge for 
ever; and in default of ſuch iſſue, as to the lands, tenements, 
and hereditaments, to ſuch uſes as he ſhould appoint ; and for 
want of appointment, to his own right heirs. 


Fairfax afterwards made his will, and deviſed his lands, 


The wife died, and afterwards Thomas Fairfax died, leaving 
plaintiff, Mrs. Middleton, the only iſſue of the marriage. 


Plaintiffs contracted in 1751 with defendant Perrot, for ſale 
of the lands in the county of the city of Vork. 


Bill to have lands of 100 J. a- year ſettled upon the plaintiff 
in tail, purſuant to the bond; and as againſt Perrot, to have the 
contract performed. 


Two Queſtions aroſe : 


iſt, Whether the ſettlement of 1728 is a performance of 
the condition of the bond ? 


2d, Whether the eſtate in the ainſty paſſed by the will, 
under the deviſe of all his lands, &c. in the county of York? 


As to the ad, his Honour ſaid he would give no opinion, it 
being proper to be tried by an iſſue dev//avit vel non. 


As to the 1ſt Queſtion, it was argued for the plaintiffs, 
T hat the condition of the bond can be ſatisfied by nothing but 
a ſettlement of land. That there being no limitation of the 
fee of the rent-charge, the plaintiff, Mrs. Middleton, does not 
take ſo good an eſtate in the rent-charge as ſhe would in land. 
That by ſuffering a recovery of land, ſhe would bar the remain- 
ders, and take an abſolute fee; but if ſhe was to ſuffer a reco- 
13 8 very 
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very of the rent-charge, ſhe would only take a baſe fee, deter- 
minable on failure of iſſue. 


Sir THOMAS CLARKE, Maſter of the Rollt: 


Am of opinion, the ſettlement of the rent-charge is a per- 
formance of the condition of the bond. It is fo of the words, 
which are, © an eſtate of inheritance.” Said, That a rent- 
charge is not ſo advantageous ; that the plaintiff cannot get the 
fee. Am of opinion, it is more advantageous than land, not 
ſubje& to taxes, repairs, or loſs of tenants; more valuable to 
be bought; it is not an objection that the plaintiff cannot get 
the fee; it was not the intention {he ſhould ; the agreement is 
more likely to take place by the ſublequent limitations having 
effect, and not liable to be defeated. Thwaytes v. Day, 
2 Vern, to. and taken notice of by Baron PowELL and Chief 
Juſtice TREBY, in the Earl of Bath's caſe, at the end of 
2 Cha, Caf. is exactly in point. T. makes a ſettlement of lands 
on himſelf and wife for their lives, and then to ſuch child and 
children, and as in Vers. in ſuch ſhares and proportions as he 
ſhould appoint; and as cited by Baron PoWELL, for ſuch 
citate and eſtates as he ſhould appoint; and afterwards, by 
will, deviſed a rent-charge out of thoſe lands to his younger ſon, 
in ſtriQt ſettlement, &c. And held to be a good execution of 
the power, 


Q Whether the caſe is applicable? 


Nate. There was an appeal from this decree to Lord CHAxN- 
CELLOR ; but the cauſe was afterwards compromiled. 


ARMITER again Cy ANTON. 


ILL by truſtees, in the nature of a bill of interpleader, to 
have ſeveral matters ſettled, and the direction of the Court 
touching them. Mr. Vilbrabam moved for one of the defend- 
ants, That he might examine one of the plaintiffs, to prove 
the ſanity of a perſon at the time of his ſuffering a common 
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after he had 
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certificate, as 
heir at law. 
Not aſſign- 
able within 
the ſtatute of 
bankrupts, 
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recovery, And upon citing the caſe of Gion v. Smales , 1741, 
before Lord HarRDwicke, who, upon ſuch a bill being 
brought, gave one of the defendants leave to examine the 
plaintiff, a truſtee, to prove certain remittances ! 


It was ordered by Sir THOMAS CLARKE, Maſter of the Roll, 
who fat for Lord CHANCELLOR, faving juſt exceptions, 


Morn againſt FroMs, 


EORGE BELL, brother of Mary Moth, and Margaret 
IWade, the plaintiffs, upon his marriage with Anne Frome, 
conveyed a freehold eſtate in Middleſex and Berks to himſelf 
for life, remainder to Anne for life, remainder to the children 
as they ſhould appoint; and for want of appointment, to the 
firſt and other ſons in tail male, remainder to daughters, 
reverſion in fee to himſelf. The huſband and wife died with- 
out making any appointment, leaving two children, Anne and 


Thomas. 


22d November 1758, Margaret Wade became a bankrupt, 
and in February 1759 obtained her certificate, and in June 
1760 both the children died, ſo that the two plaintiffs became 
co-heirs to Thomas, who ſurvived his ſiſter. 


And the queſtion was, Whether Margaret's part of the free- 
hold eſtate ſhould not go to the aſſignees as a poſſibility, accord- 
ing to the words of 5 Geo. 2. which are very ſtrong ? 


MASTER OF THE RoLLs: 


This is not that kind of poſſibility ; there muſt be a perſons 
deſignata. Higden v. Williamſon, 3 Wms. 132. which was the 
occaſion of the act. It muſt be a poflibility that can be 


aſſigned or releaſed, ſuch as ſhe can diſcloſe upon her exa- 
mination. 


DecReE for the Bankrupt, 
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Woop and Wife againſt Gavrnon and Wife, and 
Others. 


LACKMAN LYME, by will, gave all his freehold and 

copyhold meſſuages, lands, and tenements, to Sarah Foley 
his houſekeeper, if ſhe ſhould be living with him at his death, 
for her lite, with remainder to the plaintiff Mrs. Hood, and 
the defendant Benjamin Lyme, in fee, equally between them; 
and he gave the reſidue of his perſonal eſtate to Mrs. Wood 
and Benjamin Lyme, and made Mrs. H/cod and defendant Grij- 
fith executors. 


The teſtator's copyhold eſtates conſiſted, inter alia, of a 
brewhouſe and malthouſe, which his father had let on leaſe to 
Wilkam Brooker, together with the plant and utenſils; which 


leaſe did not expire till 1756, two or three years after the death 
of the teſtator. 


On the death of the teſtator, Mrs. Foley entered upon the 
brewhouſe, and the other freehold and copyhold eſtates ; and 
having afterwards married the defendant Gaynon, they received 
the whole rent for the brewhouſe and plant till the expiration 
of the leaſe, and then articled with the defendant Brooker to 
grant him a new leale. 


Bill by plaintiff, for an account of the perſonal eſtate poſ- 
ſeſſed by Caynon and his wife, to have the plant delivered up, 
as being part of the perſonal eſtate, and to have ſatisfaction for 
the uſe of it, by an apportionment of the rent, and to compel 
the defendants, Gaynor and his wife, to put and keep the pre- 
miſes in repair, or to have a receiver appointed, with directions 
to repair the ſame. Benjamin Lyme, having refuſed to join with 
Plaintiff, was made defendant. 


Two Queſtions were made: 
1ſt, Whether the plant paſſed with the brewhouſe ? 
2d, Whether a bill can be brought in this Court by a 


geverſioner, to compel tenant for life to repair? 
12 As 


At the Rolls, 
Monday, 2d 
March 1761. 
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freehold and 
copyhold 
eltate. Part 
conſilted of a 
brewhouſe 
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the plant and 
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Held, that 
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Courtrefuſed 
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As to the 1ſt, his Honour was of opinion, that the teſtator 
intended to deviſe the plant, as well as the ſhell of the brew 
houſe. That without the plant, the walls would be of no uſe - 
and it was material, in his judgment, to the preſent queſtion, 


that the whole was, at the time of making his will, and at his 


death, in leaſe to Brooker. 


To 2d queſtion, it was argued by me for plaintiff, That ng 
action would lie at law, but in caſe of waſte to the deſtruQion 
of the houſes. That it was reaſonable that tenant for life 


ſhould keep the eſtate in repair. That this Court will in many 


caſes interfere to prevent and give relict upon matters of waſte, 
where no remedy can be had at Law. That let the waſte be 
ever ſo great in the preſent caſe, the plaintiff cannot maintain 
an action at Law, without Bezjamin Lyme, the other rever- 
ſioner, joining in it; and that he has refuſed to be complain- 
ant in this ſuit, and for the ſame reaſon would not join in an 
aclion at Law. That in caſe of Mrs. Gaynon's death, and the 
premiſes ever ſo much out of repair, no remedy can be had 
againſt her repreſentatives. It is a treſpaſs, or fort, which 
dies with the perſon, and therefore this Court ought to inter- 
fere. That no inconvenience could ariſe from the Court's 
interſering. If improper or frivolous ſuits ſhould be brought 
againſt jointreſſes or tenants for life, they would be diſmiſſed 
with coſts, 


On the other fide it was ſaid, That no precedent could be 
produced where this Court had made ſuch a decree, which was 
a rcaſon why none ſhould be made now. That it would tend 
to haraſs tenants for life, and jointreſſes, and ſuits of this kind 


would be attended with great expence in depoſitions about the 
repairs, 


The MASTER oF THE Ros declared, That as there was 
no precedent, he would not make one. 


Nete. This laſt queſtion was taken up and argued, on the 
plaintiff's Counſel calling for the depolitions about the repairs 
to be read; and his Honour being of the above opinion, the 


depoſitions were not read. 
Air, 
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Mr. Perrot was of Counſel with me for the plaintiffs ; but 
he gave up the laſt queſtion. 


Mr. Sewell and Coxe were 


Counſel for the defendants Gaynon 
and his Wife. s 


— 


CrossLY againſt CLARE. 


ay INCE, by will 16th September 1754, deviſed his 
eſtate at Chilton Park, of 215 l. a-year, to defendants, 
Clare, Lyddall, and Fitzwilhams, for their lives, and of the 
ſurvivor ; and after their deaths he gave it to the deſcendants of 
Francis Ince, now living in and about Sevenoaks in Kent, or 
hereafter living anywhere elſe, to be ſold, and the money to be 
divided equally amongſt them, and then he gave 4000 /. to 
the deſcendants of the ſaid Francis Ince, in the ſame words. 


Bill by the kindred in the third degree againſt the truſtees, 
the kindred in the ſecond degree, and one in the fourth degree, 
which laſt was born after the will was made, 


After argument at Bar, Sir THOMAS CLARKE, Maſter of 


the Rolls, who ſat for the Chancellor : 

A deviſe to deſcendants at large had been good. He has 
added a deſcription of ſuch as he intended ſhould take, which 
is ſufficiently preciſe and certain. Where the word“ relations” 
is uſed, the Court has no other rule to go by but the ſtatute of 
diſtributions, otherwiſe the deviſe would be void, from the un- 
certainty and generality of the term, 


Where the deviſe is to the ſtock, or to the family, the Court 
confines it to the head of the family for the ſame reaſon. Chap- 
man's Caſe, cited in Hob. 33. 2 Vern. 381. 


It would be unjuſt in this caſe to confine it to the heirs at law, 
becauſe the word de/cendants means all thoſe who proceeded 
from his body, and therefore both the grandckildren of Francis 
Tnce are intitled both to the real eſtate and the 4000 /. but the 
great-great-grandchild being born after the will made, is ex- 
cluded by the words“ now /ioing,” 
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At the Rolls, 
5th May 


1761. 
On Petition. 


Order to ap- BILL by an infant, and after decree prochein amy died; the 


3 defendant petitioned that the plaintiff might name a new 
mw le. prochein amy within ten days, or on default, that it might be 
be rr * referred to a Maſter to appoint a proper perſon. His Honour 
having ſcruples upon the occaſion, a precedent was laid before 
him, of Ludolph v. Saxby, 26th March 1742, where Lord 
HARDWICKE, upon the like application by the defendants, 
ordered, without directing an attendance upon the petition, 
that upon the plaintiff's Clerk in Court having four days 
notice, the Maſter ſhould appoint a new prochein amy, Upon 
reading this precedent, his Honour directed an attendance in 
3-22 March Court; and upon the petition coming on, and the precedent 


81. N 
Counteſs of being produced, made the like order. 


Shelburne, 
&c. againſt Lord Inchiquin. The like order was made by Sir Thomas Sewell, on the precedent of 
Ludolph v. Saxby, without ordering an attendance. The rochein amy died before decree, 


LANCASTER againſ} THornTON. 


4 


At the Rolls, BopEN ggaiuſt Wars O 
25th May | 8 ft * 


1761. 


Deviſe of 17 BODEN, by will 16th April 1758, after giving 
23 f ſeveral annuities and legacies, directed her houſe, and all 


8 has her effects, to be ſold, and laid out in the funds, for Mr. 


over, Held, George Boden (after all her legacies are paid) during his lite, 
e took an 


abſolute in- and if he has no heirs, to his ſiſter Mrs. Jane Watſon. 


tereſt. 


Bill by Boden, to have the houſe and effects ſold, and the 


money paid to him, after payment of the legacies, and ſecuring 
the annuities. 


Q. Whether the deviſe-over to the defendant, Mrs. Wat- 
ſon, was too remote, being after a dying without heirs gene- 
rally; and the caſe of Butterfield v. Butterfield, 12th November 
1748, was cited for the plaintiff, 

2 Deviſe 
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Deviſe of 4004. to be laid out for his ſon Tempeſt Butterfield 
for life, and after to the lawful heirs of his body, and if he 
ſhould die without heirs, then over. 


The MASTER OF THE Ros held the deviſe over to be 


good; but Lord HARDWICEKE, upon appeal, reverled the de- 
cree, on the authority of Lord Beauclerꝭ v. Dormer. 


On the other ſide it was argued, That the Court will con- 
ſtrue the word has in the ſame way as they have done the word 
have, in Target v. Grant, and other caſes; and then the deviſe 
over will be good, if the plaintiff has no child at his death, 


It was alſo argued, That it is a contingent deviſe to the 
children of the plaintiff, if he ſhould have any, and if not, 
then to the defendant. 


His Honour took it up on the laſt Queſtion, and ſaid, he Attorney 


General v. 
could not determine it, ſo as to bind the children of the plain- Hall 5th | u- 
tiff, in caſe he ſhould have any; and therefore declined giving 33538 


any opinion, but ordered a general account, and the intereſt of 1 of 


the reſidue to be paid to plaintiff for his life, without prejudice = hy 


to the queſtion, what intereſt he takes in the perſonal eſtate. —_— 2d 
Queſtion. 


V. this caſe determined by Lord CHANCEL LoR, upon the 
cauſe coming on to be heard for further directions, pg. p. 478. 


5 . th June 
D'Aqvila againſt LAMBERT. 7560 


HE plaintiff, being a merchant at Leghorn, bought a large Snee v. 


Dawſon in 


quantity of goods, by direction of defendant 1/raeli, who Chancery, 
reſided in England, and conſigned them to him, and drew 224 Feb. 


. . 1743+ 
bills of exchange for the money. The bills were accepted by bre 
| A Clare, z iſt 
Haeli, but were proteſted for non-payment, on Miaeli's be- July 1729. 
coming inſolvent, and making a compoſition with his creditors, . 
and aſſigning his effects in truſt for them. —.—. 
conſigns 
The goods arrived at the port of London, and the agent for 89935 . 


in England. 
the conſignor, and the agent for the creditors, ſeverally applied 4. becomes 


r to 
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to the Captain for the goods, but he refuſed to deliver them 
till the right was ſettled. 


Bill by plaintiff to have the goods delivered. 


It was argued for the plaintiff, That the conſignor may 
ſtop the goods at any time before they get into. the hands of 
the conſignee, in caſe the conſignee is in ſuch circumſtances as 
not to be able to pay for them. And ſeveral caſes were cited. 


Wiſeman v. Vandeput, 2 Vern. 203. and ex parte Wilkinſen, in 


Chancery 21ſt March 1755. Wines conſigned from Liſbon to a 
merchant in London. The wines were brought to Lynne, and 
the conſignee becoming bankrupt, the agent for the conſignor 
ſtopped the wines there; and held, he might do fo at any 
time before they got into the hands of the conſignee; and that 


caſe was ſaid to differ from Wiſeman v. Vandeput, as the con- 


ſignee run a greater riſk, by reaſon of the voyage. But Lord 
HARDWICKE ſaid, As there was no poſſeſſion in the bankrupt, 


no appearance of credit on the goods, nor any payment made, 
the agent had a right to ſtop them. 


On the other fide it was argued, That the legal right was 
clearly in the conſignee. That the delivery and poſſeſſion 
were material circumſtances in all caſes of this kind. That 
the goods having been delivered to the Captain, he was bound 
in point of law to anſwer them to the conſignee. If they 
were loſt in the voyage, it was the loſs of the conſignee. And 
the caſe of Evans v. Martlet, in 1 Lord Raym. was cited for 
that purpoſe. That whatever determination the Court has 
made upon particular circumſtances, it has never declared, on 
a general caſe, that the conſignor has a right to ſtop the goods 
at the delivering port, and in a caſe where there was no com- 
miſſion of bankruptcy, but only a truſt deed for creditors, as 
in the preſent cafe. That the preſent caſe differed from W:/e- 
man v. Vandeput, in reſpect that the goods were ſtopped in that 
caſe before the voyage began. That there are no equitable cir- 
cumſtances here to induce the Court to act againſt the legal 
right, 


Lord 


Lord HENLEY, Chancellor : 


This is a queſtion of extent and conſequence in trade. If it 
had been res integra, I thould have required a more extenſive 
argument, and taken time to conſider ; but it is not a caſe of 
difficulty. Has been ſettled by ſeveral determinations, which 
have been univerſally approved of by merchants. The plain- 
tiff is ſubſtantially to be conſidered as a merchant ſelling goods 
to Iſraeli, The caſe of Wilkinſon is in point. It was deter- 
mined, on ſolid reaſons, that the goods of one man ſhould not 
be applied in payment of another man's debts, 


DEecREE goods to be delivered to plaintiff. 


HAMBLING againſ LISTER, 


ELIZABETH, the wife of Lee, being intitled to 

840 J. lent upon mortgage, in truſtees names, made her 
will purſuant to a power for that purpoſe; and gave to defend- 
ant Gibbons 100 l. to be paid by the truſtees out of the mort- 
gage money, as ſoon as the ſame ſhould be received; and gave 
to plaintiff 100 J. more, to be paid out of the ſaid mort- 
gage, when the ſame ſhould be received; and directed the 
truſtees to place other 2001. in their names, at intereſt, out of 


the ſaid mortgage money, when received, for the benefit of her 
niece Elizabeth Marlin. 


After making the will, there was a conſiderable arrear of 
intereſt upon the mortgage; and the principal and intereſt 
amounting to 1240 J. Mrs. Lee agreed to a compoſition, and 
accepted 1000 J. for the whole that was due; and within a 
ſmall ſpace of time afterwards, laid out the money which ſhe 
{o received on other ſecurities. 


Bill by plaintiff, to be paid the 1001. out of Mrs, Lee's 
allets. 


Q. Whether the receiving the mortgage money was an 
ademption? 
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A debt ſpe- 
cifically de- 
viſed, and af- 
terwards call- 
ed in, whe- 
ther it is an 
ademption ? 
is a queſtion 
of intention, 
If no account 
can be given 
why it was 
called in, it 
is; otherwiſe, 
if an account 
can be given, 
as in this 
caſe, it is not, 
an ademp- 
tion. 
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MASTER OF THE ROLLS: 


Specific legacies differ from pecuniary legacies, both with 
reſpect to advantage and diſadvantage, as in the common caſes 
put. In Fandemour v. Necves (reported in Lucas), Lord Mac- 
CLESFIELD determined, that a ſpecific legacy taken in execu- 
tion ſhould not be anſwered out of aſſets. 


An alienation of a legacy, if there is nothing elſe in the 
caſe, is an ademption, and equity will not ſet it up again. The 
inference I draw from the caſes is, that there muſt be an indi- 
cation of change of mind to work an ademption. A debt 
given ſpeciſically, and called in, and no account appears why it 
was called in, is an ademption ; but-if any account is given, 
it is otherwiſe. It is the intention that governs, It was ſo in 
the Roman law. Juſt. Inſt. 2. 20. 12. is full in point. The 
receiving the money in the preſent caſe is accounted for: the 
debt was increaſed from 840/. to 1250 l. it was in ſo much 
danger, that the teſtator took 10004. for it. 


I do not agree to the diſtinction taken in ſome of the caſes, 
between voluntary payment and being called in, as laid down 
generally. It was denied by Lord MACCLESFIELD an the caſe 
of Lord Thomond and Earl of Suffolk ; by Lord KINd, in Ford 
v. Fleming, 2 Min.; and by Lord TALBOT, in Aſton v. 
Aſhton, 3 Wms. 384. I do not go ſo far as Lord TALBOT did 
in the laſt caſe, and ſay, that the calling in a debt by the teſta- 
tor is not an ademption, becauſe it might be from an appre- 
henſion of ſuch debt being in danger; but if there is proof 
that it was called in for auy other reaſon than from an intention 
to adeem, 1 think it is not an ademption. 


DzcREE the 100. and intereſt to be paid out of the money 
which was received in, and laid out on other ſecurities. 
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DopsLEy againſt KINNERSLEY. 


HE plaintiffs, as aſſignees of Samuel Johnſon the author, 
publiſhed a book, intituled, The Prince of Abyſſinia, a 
« Tale,” conſiſting of two volumes. The defendant printed 
part of the narrative in the Grand Magazine of Magazines, but 
left out all the reflections. Bill for an injunction to reſtrain the 
defendant from printing, &c. and for an account of the profits 
made by having printed, 


Upon filing the bill, a motion was made for an injunQion ; 
but Lord Keeper HENLEY refuſed it, doubting whether it was 
ſuch a book as the ſtat. Q. Anne intended to protect: and now 


account, and only prayed an injunction. 


It did not appear exactly, how much was printed in the Ma- 
gazine; but Mr. 7onſ5n and two other bookſellers were exa- 
mined for the plaintiffs, who ſpoke in general, that the ſale of 
the book was prejudiced by its being printed in the Magazine; 
and Mr. Tonſon conjectured, that about two-thirds of the book 
was printed in the Magazine : but it appeared clearly, that he 
depoſed relating to the whole work, the ſecond as well as the 
fir? volume; whereas only part of the firſt volume was printed 
in the Magazine when the bill was filed (though great part of 
the ſecond volume was printed afterwards); and according to 


the paſſages marked, not above one-tenth part of it was 
printed, | 
On the part of the defendant, evicence was read, that it is 
uſual to print extracts of new books in Magazines, &c. without 
aſking leave of the authors. That it is often done at the 
requeſt of the author, as being a means to help the ſale of the 
book, That the plaintiffs publiſhed a larger extract of this very 
book in the Annual Regiſter. Allo, that the plaintiffs publiſhed 
an extract of it in the Newſpaper called the Chronicle, in April 
1759, before the extract was publiſhed by the defendant in the 
7 Magagine, 
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At the Rolla, 
15th June 
1761. 


A fair 
abridgment 
is not piracy. 


An abſtract 
publiſhed in 
Annual Re— 
giſter or Ma- 
gazine held 
not piracy, 
eſpecially as 
the author 
himſelf has 
publiſhed ex- 
tracts in a 
periodical 


paper. 


the cauſe coming on to be heard, the plaintiffs gave up the 
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1761. Magazine, of which paper the plaintiffs with others are pro- 


er prietors. Alſo, that the plaintiffs publiſhed in the ſame Paper 


«gains Mr. Miller's Method of cultivating Madder, which was before 


KiNNERS=- 


LEY. publiſhed by him in a quarto pamphlet. 


After argument at Bar, Sir TuouAS CLARKE, Maſter of the 
Rolls : | 


If this was a recent matter, it would be of great importance 
to the public in general, to learning in general, and to trade 
and commerce; but the ſubject matter of this ſuit has been {6 
often before the Court upon other occaſions, that when a caſe 
of this kind comes to be litigated, little more 1s neceſſary than 
to ſee whether it is adapted to the rules and principles before 
laid down. 


Three Queſtions have been made: 


1ſt, Whether the plaintiff has acquired ſuch a property as 
can be infringed ? 


2d, Whether it has been infringed ? 
za, Whether the application is proper to this Court ? 


As to the iſt Queſtion, It is not neceſſary to determine whe- 
ther authors had a property in their works before the ſtatute of 
Queen Aune. If they had not, it was a reproach to the law. 
Nor 1s it material to determine, whether they have a property 
after the determination of 14 years. That queſtion is now 
depending before the Court of Krng's-Bench, and ſeems to be 
the ſame with the former. 


Q. Whether this is ſuch a book as the Legiſlature intends to 
ſecure the property of? This Court has protected books which 
did not ſo well deſerve it; as Hoyle's Games of Whift, &c, But 
I would not be underſtood to give any opinion on this Queſtion ; 
for I ſhall determine this caſe upon the nex: Queſtion, which 
is, Whether there has been any infringement of property? 
This is a very good, elegant, and uſeful book. The title may 
draw in perſons to look into it, which perhaps they would not 

do if it had a graver title. 


11 | It 
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It was inſiſted for the defendant, that what was printed in 
the Magazine was a fair abridgment, and, as ſuch, not a piracy. 
No certain line can be drawn, to diſtinguiſh a fair abridgment; 
but every caſe muſt depend on its own circumſtances. It was 
{aid to be a piracy, and not a fair abridgment: 1ſt, From the 
quantity of it which was printed: 2d, Becauſe it was done in 
ſuch a way, as not to recommend the book, but quite the con- 
trary ; by printing only the narrative, and leaving out all the 
moral and ufeful reflections. 


As to the 1ſt, The Court upon theſe occaſions contents itſelf 
by looking into the paſſages marked. In Ton/on v. Walker, 25th 
April 1753, Merchant had added only 28 notes to 1500 and 
held evaſive. In that caſe, the Court admitted a fair abridg- 
ment not to be piracy ; for otherwiſe, every body muſt buy the 


whole work. See whether this is an eluſory abridgment. 


The Court muſt take notice of the ſprings flowing from trade; 
and though they cannot regard cuſtoms of trade as binding, yet 
will conſider the conſequences of them. 


Upon the 1ſt objection, It does not appear that one-tenth 
part of the firſt volume has been abſtracted. 


2d, With reſpect to the prejudice. Conſider it upon the cuſ- 
tom and uſage. The nature of annual Regiſters, Magazines, 
&c. is to give an abſtract or analyſis of authors: and though 
it was ſaid, that the plaintiffs? having printed an abſtract of the 
work does not intitle other perſons to do ſo; and that the prov- 
ing that the plaintiffs have printed other people's work, is only 
recrimination, and no good defence ; yet it proves the cuſtom 
and uſage. It is proved, that Miller's book contains 38 folios, 
and that 24 folios were printed in the abſtract. 


1 cannot enter into goodneſs or badneſs of the abſtract. It 
may ſerve the end of an advertiſement. In general, it tends to 
the advantage of the author, if the compoſition is good ; if it 
is not, it cannot be libelled. What I materially rely upon is, 
that it could not tend to prejudice the plaintiffs, when they had 


before publiſhed an abſtract of the work in the Landon Chronicle. 
5 L. | It 


405 


1761. 
— — 
DovpsLey 
ogainſt 
KiNnNERS- 
LEY. 


— - — ——_— 3 


406 
1761. 


— — 
Doss rTY 
againſt 
K1NNERS- 
LEY: 


At the Rolls, 
by conſent, 
17th June 
1761. 


The acting 
executor, to 
whom the 
produce of 
an eſtate in 
Antigua, be- 
longing to 
an infant 
was conſign- 
ed, was di- 
rected to ac- 
count annu— 
ally by alli- 
davit. 
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If I was to determine this to be eluſory, I muſt hold every 


abridgment to be ſo; and that, from its extenſive conlequence; 
would prejudice the plaintiffs. 


34ly, I would have it underſtood, that there is no impro- 
priety in the application to this Court. The method of pro. 
ceeding in theſe caſes has been changed. Formerly, in the caſe 
of a patentee, on opening the caſe, the party was ſent to law 
to eſtabliſh his right, and then came back for an account. But 
I know of no cate which determined the property of an author 
before the ſtatute. The old practice was like the caſe of agree— 
ments before Lord SOMERs time: the party was ſent to law, 
and if he recovered any thing by way of damages, this Court 
entertained the ſuit. I repeat it, that I would be underſtood 


to give no opinion whether this book is within the proteQion 
of the ſtatute. 


Dis ass plaintiffs' bill without coſts; but in cafe they 
fhould proceed againſt the defendants at law, then defendants 
to be at liberty to apply with reſpect to the coſts of this ſuit. 


* . 
Brooks, Infant, againſt OLtvER, 


LAINTIFF being intitled to a very large real eftate ia Au- 
tigua, and to a perſonal eſtate there and in England, under 
the will of * * *, brought his bill againſt defendant 
Oliver and others for an account; and it was prayed that O- 
ver, who was the only acting executor and truſtee in Eugluud, 
and to whom the produce of the eflate in Antigua was remitted, 
by the directions of the teſlator, might account annually by 
affidavit, inſtead of the uſual way, which it was ſaid would be 
a great faving to the infant's eſtate; and a precedent of ſuch a 


decree was produced in the caſe of Blair v. Drate, 11th Fe— 


bruary 1755, where Lord Hax DWICKE direQed, that the de- 
fendants Drake and Long ſhould account for the eſtate and 
effects of the plaintiff Blair, the infant: and as often as any 
ſum or ſums belonging to the plaintiff, the infant, ſhould come 
to their hands, by conſignment of clfeds or remittance of mo— 


ncy, 
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hey, it was further ordered, that the ſame be aſcertained by 
the affidavit of the ſaid defendants; and that, after all juſt 
allowances deducted thereout, the defendants do pay the clear 
ſurplus of what ſhall ſo come to their hands, by conſignment 
or remittance, into the Ban, with the privity of the Account- 
ant-General, &c. Thereupon his Honour made the like decree, 
with this addition, “ 4 ie inſtance of the plaintiff,” and by 
directing the account annually, 


WurTAKER againſt Rusn. 


IR Jabn Ruſh, by his will, gave 4007, to his ſon John Ruſh, 
and gave the reſt of his eſtate to his ſon Samue/, and made 
him executor, 


Fn aſſigned over the legacy to the plaintiff, 


Bill for payment of the 400 J. and intereſt. The defendant 
ſaid, that John was indebted to him on a partnerſhip account, 
and for money lent, and inſiſted on not being obliged to pay 
to the plaintiff more than what ſhould be due on the balance 
of accounts. 


Sir TroMas CLARKE, Moſter of the Rollt, having taken 
time to conſider of it, gave his opinion: | 
General Queſtion. Whether the defendant has a right to de- 
duct the money due to him out of the legacy? 


See how the law ſtands, where mutual demands between 
parties in their own right. 


It was a rule of juſtice, to ſet one debt off againſt another, 
in the Reman law. Dig. J. 16. Tit. 2d. de Comfenſatione, That 
rule did not prevail in Eng/and for many years, The dealings 
between bankrupts and other perſons firſt gave occaſion to its 
being introduced in England by fiat, 5 G. 2. 
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At the Rolls, 
26th June 
1761. 


A debt can- 
not be ſet off 


. againſt an- 


other, if they 
are in differ- 


ent rights. 
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Equity took it up, but with limitations and reſtridions; and 
required, that there ſhould be a connection between the ge. 
mands. In Downham v. Mathews, Lord MACCLESFIELD ſaid, 
that the mutual dealing raiſed a preſumption that the one ſhould 
be ſet off againſt the other. 


Then came the ſtatute which gave Courts of Law the power 
to allow ſet-off in caſe of mutual demands; but ſtill it is 
under reſtrictions: as in Cd. J. 4. Tit. 31. L. 14. Where 
there is a depoſit on the one fide, it cannot be detained as againſt 
a demand by way of debt. 


So in Sir George Mackenzie's Inſt. of the Scotch Laws, ſet- off 
can only be between debtors and creditors 1a their own right, 
So is Dig. J. 16. /. 3. L. 23. 


Apply theſe rules to this caſe: 
1ſt, There is no connection between the demands. 


2d, No preſumptive evidence of an agreement or inten- 
tion that one ſhould be ſet off againſt the other. 


Part of the debt is due on ſeven notes; ſome before the will, 
and others before the death of the father. Thoſe ſums could 
not be advanced on the faith of the legacy. Three ſums were 
advanced upon the death of the father. If they had been 
advanced on credit of the legacy, Samuel would not have taken 
notes, but a receipt for ſo much in part of the legacy. 


There is no caſe where a debt in one right has been ſet off 
againſt a debt in another right. It was ſaid, the partnerſhip 
account ought to be ſet off; but in Dig. J. 16. Tit. 2. L. 14. 
Duecungue per excrptionem perimi pofſunt in compenjationem nan 
veniunt. 
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Between WILLIAM Lang, on the behalf of himſelf, . 
and the other Creditors of Joun Drionrox, de- e. 
ceaſed, and Janes Lucy DicuToN, eldeſt Son At the Rolls. 
and Heir at Law of the ſaid Joux Dicuron, 
Plaintiffs; and ELIZAUETH Dicuron, H/idow 
and Adminiſtratrix of Joun DicuToN, and her 


younger Children by Dicurox, being Eight in 
Number, and Others, Defendants. 


BY indenture of 16th July 1748, made after the marriage Trut money 
of John Dighton with the ſaid Elizabeth, her fortune, which N 

was perſonalty, and amounted to more than 8000“. was aſſigned idence. 

to four perſons upon truſt, to pay the intereſt to him for life, 

and then to his wife for life, and the principal to their child- 

ren, as they or the [ſurvivor ſhould appoint; and in default of 

appointment, to all of them. On 24th January 1754, Dighton 

bought at an auction an eſtate in Oxford/bire, called Sherborne- 

Weeds, for 66001. and made a depoſit of 660/.; and there 

being ſome diſſiculty in adjuſting a mortgage intereſt upon the 

eſtate, it was by writing agreed between him and the vendors, 

that he ſhould lay out the remainder of the purchaſe money, 

being 5940 J. in 3 per cent. Bank annuities, in the names of 

certain perſons, upon the truſts therein mentioned; and ſhould 

thereupon be let into the poſſeſſion of the eſtate, and ſhould 

have a conveyance thereof as ſoon as conveniently could be. 

Mr. Dighton accordingly, on the &th May 1754, laid out the 

money in the purchaſe of 5711/7. 45. 6d, Bank annuities; but 

not having ſuſhcient of his own, he prevailed on the truſtees 

to let him have 4010/7. 105. of the truſt money, to make up 

the 5940/. He was let into poſſeſſion of the eſtate, and after- 

wards had a conveyance of it. He alſo bought another eſtate, 

at Aſcot in Oxfordſhire, He died inteſtate, on iſt January 1761. 

The bill was brought for payment of the debts, and to have 

the ſettlement made good out of the perſonal eſtate, and diſtri- 

bution of the reſidue. The widow and younger children, by 
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their anſwer, ſaid, that part of the truſt money had been laid 
out in the purchaſe of Sherborne-WWoods and Aſcot eſtate, and 
ought to be conlidered as the truſt money. 


Proof was made by the defendants from the books of Chil; 
the banker, with whom Dighlon kept caſh, and from the books 
of the Scutb- Sea Company, that on the ſaid tth of May 1754 
Dighton, by letter of attorney from the truſtees, ſold 5347. 
South-Sea annuities, which produced, after payment of broker- 
age, 4010]. 105.; allo a paper, all of the hand-writing of 
Dighton, being a calculation of his fortune, in which he takes 
notice, that the truſt ſtocks had been ſold, and e m:ney laid 
out, from time to time, in the purchaſe of land, and on mortgages ; 
and that the only ſum remaining in the truſtees names was a 
mortgage of 4500. due from George Dacre, Eſq. fo that there 
will be wanting 2400/, to make up the truſt money, 


The cauſe came on to be heard on the 8th of May 1761, by 
conſent, before Sir Thomas CLARK, Maſter of the Rolls, 
when the Queſtion, Whether the eſtate can be charged with 
any part of the truſt money ? was debated. On the part of 
the plaintiff, James Lucy Dighton, it was argued by Mr. Capper, 
That if truſtee lays out truſt money in land, the Court will 
charge the land with it, upon admiſſion of the truſtees, but 


will not receive evidence to prove it; for that would be con- 
trary to the ſtatute of frauds, which requires truſts of land to 


be in writing, unleſs by operation of law: As if land is bought 
in the name of A., evidence may be given that the purchaſe 
money was paid by B.; that is a truſt raiſed by operation of 
law: and the caſes of K:rk v. Webb, Prec. in Chancery 84. and 
of Halcot v. Marchent, 1701, were cited as authorities on the 
general principle, It was further ſaid, that if evidence could 
be received, it ought to prove preciſely in what land the mo- 
ney was laid out. That in this caſe it is only looſely ſaid, 
that the truſt money was from time to time laid out in land. 
On the other ſide it was argued by me, on the behalf of the 
defendants, that the evidence ought to be read, and that it 18 
ſuſſicient to ground an inquiry, if not to make an immediate 
decree, That there are caſes of a truſt, though not expreſsly 
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geclared in writing, where the admiſſion of the party is ſuſfi- 
cient. Ryal v. Ryal, ad February 1739. Warley v. Sawbridge, 
in the Exchequer, Eaſter 4 Geo. 2. Coryton v. Barnes, Prec. in 
Cha. 208. Symondſon v. Tweed, Prec. in Cha. 374. So if it 
appears in writing, though made in a different purpoſe. Degg 

v. Degg, 2 Wis. 414. That the true diſtinction is between 
evidence of facts and general evidence; the former ought to 
de received, the other not. Upon this ground, in the caſe of 
a purchaſe in the name of B., evidence may be given that A. 
paid the purchaſe money. In Xi v. Webs, the Maſter of the 
Rolls, who, with PowELL, J., was called in to the aſſiſtance 
of Lord SOMERs, Chancellor, ſays, If it had been plainly and 
expreſsly proved, that the eſtate was bought with the profits 
of the truſt money, he thought it might have been otherwiſe. 
And in Halcot v. Marchent, the Court ſaid, it was too hard for 
him, becauſe there was no expreſs proof of the application of 
the truſt money. In Rya/ v. Rya!, there was no expreſs ad- 
miſſion, but only that credit was given in account; and on 
that, the Court ſent the matter to inquiry by Maſter. What 
the Court ſaid upon that occaſion is very material. His Honour, 
after taking time for conſideration, on 8th June following 
gave his opinion: The general Queſtion is, Whether the 
Court can follow the truſt money into land, conſiſtent with the 
ſtatute of frauds and perjuries, and the caſes determined upon 
it? It divides itſelf into two Queſtions: 1ſt, Whether the 
evidence can be received? 2d, Whether it is ſufficient, if 
received ? 


For the plaintiffs were cited the caſes of Kirk v. Webb, and 
Halcot v. Marchent, and the reaſon upon which thoſe cafes were 
determined; that is, that there muſt be an expreſs truſt in 
writing to affect lands, and that evidence cannot be received. 
The only caſes excepted in the ſtatute are, operation of law, 
and extinguiſhment: as if A. buys land in the name of Z. 
A. may prove that he paid the conſideration, and there will be 
reſulting truſt for him: ſo where there is a declaration as to 
part of the land, the reſt reſults. 


On the other fide was cited Ryal v. Ryal, in Ch. 4th February 


1739. In that caſe compaſſion took place, and inquiry was 
directed, 
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directed, whether any of the money was laid out in land, In 
Jones v. Jones, Toth July 1752, the ſame inquiry was directed. 
In Hardacre v. Meſſenger, 10th March 17 53, Sir JOHN STRANGE 
declared the land liable, without directing an inquiry. If it 
was res integra, I ſhould think the evidence not admiſſible 
within the ſtatute. But I muſt not be wiſer than my predeceſ- 
ſors ; therefore refer it to the Maſter to inquire whether any, 
and what part of the truſt-money, was laid out in the purchaſe 
of the Sherborne Woods and Aſcot eſtate, or either, and w hich 


Maſter Bonner, on 4th December 1761, reported the mar- 
riage and ſettlement, the purchaſe of Sherborne Woods, aud 
the agreement as before ſtated; and that Dighton did, by 
virtue of a letter of attorney from the three ſurviving truſtees, 
on the 8th May 17 54, fell 3847 J. South Sea annuities, part of 
the truſt funds, and received the money, which, after deducting 
the brokerage, amounted to 4010/7. 105.3; and on the ſame day 
laid out 5940 J. in the purchaſe of 5711/7. 4s. 6 d. Bank g per 
cent. annuities, for the purpoſes therein mentioned; and that 
no proof having been laid before him, that D:ghton had money 
{uſficient to purchaſe the ſaid 5711 J. 4s. 6 d. Bank 3 per cent. 
annuities, without employing in ſuch purchaſe the ſaid 40101. 
10s. 1 d. by him received for the ſaid 3847 J. truſt ſtock, or 
ſome part thereof; and as the ſaid D:gh/on did, on the ſaid 
8th May 1754, fell the whole of the ſaid ſtock, and on the 
ſame day purchaſe the 5711 J. 45. 64. Bank annuities, for the 
purpoſes before mentioned, he did conceive that the ſaid Fobr 
Dighton did intend to, and did really inveſt the ſame in the 
purchaſe of the ſaid 57117. 45. 6 d. Bank annuities, for the 
purpoſes aforeſaid; and he conceived the 4010/7. 105. being 
part of the truſt money compriſed in the ſettlement, was laid 
out and inveſted by the inteſtate 7% Dighton, in the pur- 
chaſe of the eſtate called Sherborne Weods, in manner aforeſaid ; 
and that it appears to him, that the eſtate was afterwards con- 
veyed to Dighton. The cauſe coming on for further directions 
on 27th January 1762, his Honour decreed as follows: It ap- 
pearing by the Maſter's report, that the ſum of 40 10 J. 10 5. 1 4. 


part of the truſt money, or funds, being part of the por- 
| | tion 
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tion of the defendant Eligabetb Dighton, agreed to be ſecured 
by her marriage articles of 16th July 1748, was inveſted by 
Jobn Dightcn, her huſband, together with other money of his 
own, in the purchaſe of the Sberberne Woods eſtate, declare, that 
the ſame ought to be conſidered in the ſame plight and condi- 
tion as if the ſame had not been inveſted, and to be ſubjeC to 
the truſts and limitations in the {aid articles, 


Nyal v. Ryal, 4th February 1739. Bill by legatees of Jo; 
Ryal, againſt the executrix and heir at law of Jozatban Ryjal, 
for fatisfaQion out of aflets againſt the executrix, and as 
againſt the heir at law, to have ſatisfaction out of an eſtate 
purchaſed by Jonathan Ryal (as the plaintiff inſiſted) with the 
aſſets of 7cbn Ryal, the original teſtator. The defendant, the 
executrix, admitted, that as to one particular eſtate, it appeared 
by her teſtator's papers, &c. that it was purchaſed with 259 /, 
of the teſtator John RyaPs money. Proof was read, that Jona- 
than Ryal, after teſtator's death, purchaſed ſeveral eſtates ; and 
that before that time he was a poor perſon, and not able to 
pay for them out of his own money. The Counſel for the 
plaintiffs inſiſted, That the heir at law was to be conſidered as 
a truſtee for them, as far as the eſtate appeared to be purchaſed 
with the aſſets of 7 Ryal ; and the caſe of Balgney v. Ha- 
milton, 3d July 1729, was cited for that purpole. On the 
other ſide, the caſe of Kirk v. Webb, Pre. in Ch. and Kender v. 
Mikeard, 2 Fern. 440. were relied on, that money could not 
be followed into land. 


Lord HaroDwicke, Chancellor : 


The Court has been very cantious of following money into 
land, but has done it in ſome caſes, No one will ſay but the 
Court would, if it was actually proved that the money was laid 
out in land. The doubt with the Court in theſe cafes has been 
on the proof. There is dillicultx in admitting proof: parol 


proof might let in perjury: but it has always been done when 
the fact has been admitted in the anſwer of the perſon laying 
it out. If the executor of Jou Ryal had been a party, and 
admitted it, there would have been no doubt but the admiſſion 
is by his repreſentative, which, though it does not bind the 
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heir, is ground for an enquiry. The way of charging the heir 
is, by conſidering him as a truſtee; as when lands are pur— 
chaſed by one in the name of another, it is a reſulting truſt by 
law, and out of the ſtatute ; and upon enquiry, a little matter 
will do to make it a charge pro tanto, Refer it to the Maſter 
to enquire, whether the eſtate was purchaſed with 250 /. of the 
teſtator's money, or not ? 


Balgney v. Hamilton, 3d Juy 1729, as taken from the decree 
at the Regiſter's Office. Alexander Hamilton, by will, directed 
his executors to ſell his houſhold and other goods, and place 


the money on land ſecurity, and to pay out of the intereſt 300. 


a-year to his wife, till his daughter attained 21, and then to 
pay his widow only 25 J. a-ycar; and gave his perſonal eſtate, 
ſubject to the ſaid aanuity, to his daughter, and if ſhe died 
before 21 and without iſſue male, then to the defendant Ham:/- 
ton; and made his wife and heir executors. The widow 
alone proved the will, and having poſſeſſed aſſets, bought an 
eſtate in fee, which coſt 215/. She died the 20th of February 
1720, and the plaintiff took poſſeſſion of the eſtate, but, as 
was politively ſworn in the defendant's anſwer, delivered the 
purchaſe and title-deeds to the defendant. From the death of 
the daughter, who died under 21, without iſſue, the defendant 
received the rents, till about a year ago, when the tenants, at 
the inſtigation of the plaintiff, refuſed to pay the defendants 
the rents any longer.. Bill by the plaintift, claiming the eſtate 


under the heir at law of the widow, iter alia, to have the 
deeds delivered up. 


Upon reading ſeveral deeds and proofs in the cauſe, the 
Court declared, That the defendant 'was intitled to 215 /. the 


purchaſc-money of the eſtate, as being part of the perſonal 


eſtate of Alxander Hamilton deviſed over to him. 
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Burn and his Wife, Appellants. Corr, alias 
ALLIN, Reſpondent, 


N appeal from the ſentence of the Gurt of Ordinary in 
Jamaica, and heard ex parte, the reſpondent not ap— 
pearing. 


Jacob Ailin, having two legitimate children, vis. Sarah 
Whitcomb, and the wife of the appellant, and being in Jamaica, 
made his will, of the 1ſt of May 1755, and after giving ſeve- 
ral legacies and annuities, and, inter alia, 50 l. a- year to the 
reſpondent for life, by the deſcription of 72, the daughter 
of Mary Cole, formerly Mary Archould, declaring at the ſame 
time that it was more than ſhe deſerved, from the pride, 
inſolence, and ingratitude with which ſhe had treated him, 
gave the reſidue of his real and perſonal eſtate unto his daugh- 
ter Anne, the appellant's wife, for life, with remainder to the 
heirs of her body, with remainders over, and made Joh! Pool 
executor, Soon afterwards Jacob Allin came to England, 
where he reſided till his death in 1756. In June 1757, the 
will was proved in Jamaica, and in Fuly 1757 adminiſtration, 
with the will annexed, was granted by the Judge of Probates 
in Jamaica, to the appellant, and the widow of the teſtator, 
during the abſence of Pool. Afterwards Pool renounced, and 
the widow declining to act, adminiſtration was granted to the 
appellant. 


The reſpondent ſet up a latter will of 11th pril 1756, 
which was made in England, and having obtained probate 
thereof from the Prerogative Court of Canterbury, and an 
exemplification under the ſeal of the ſame Court, applied to 
the Judge of Probate in Jamaica, to get a repeal of the admini- 
ſtration which had been granted to the appellant. She ſuc- 
ceeded, and obtained adminiſtration to herſelf. The ſentence 
was appealed from. 


The reſpondent making default, the appeal came on to be 
heard ex pare. 
22 | Lord 
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Lord Chief Juſtice MaxsrirTp, after having taken time to 
co11i1:ler of it, delivered the opinion of the Lords, That the 
ſentence ſhould be aſfirmed; which, he ſaid, went upon this 
foundation, that Jacch Alin was reſident, and died in England, 
and had aſſets here, and adminiſtration of his will had been 
granted by the Prerogative Court here. Whenever that is the 
caſe, and the reſidence of the party in England is not merely as 
a viſitor, the Judge of Probate in the Plautations is bound by 
the adminiſtration here, and ought to grant it to the ſame per- 
jon; That it would be very miſchievous if it was otherwiſe; 
there would be great litigation, different ſentences, and great 
confuſion. In Pipon v. Pipon, in Chancery, Tin. 1744, the 
dilribution of inteſtate's effects was held to be according to the 
lav's of the country where the inteſtate reſided and dicd. 


His Lordſhip cited two caſcs upon this queſtion, which came 
on before the Privy Council. Browne v. Phillips, in December 
1759. One died inteſtate in England; adminiſtration granted 
in Eugland to A. a creditor, The attorney of A. applied in 
Jamaica tor adminiſtration, but refuſed ; and upon an appeal to 
the King in Council, which was heard ex parte, the ſentence 
was aflirmed, becauſe, as none of the kin applied, it was diſcre- 
tionary in the Judge to grant adminiſtration to a creditor. 


Wiilams v. ———, in 1747. reſided and died in- 
teſtate in England; adminiftration in England was granted to 
his widow, in Jamaica to his ſiſter, and their huſbands. Ap- 
plication by the widow to the Judge in Jamaica, for admini— 
ſtration, and refuſed. On appeal to the King in Council, the 
ſentence was reverſed. Lord Chief Juſtice LEE, who then 
attended in Council, gave his reaſons, that the Plantations 
being within the dioceſe of London, are ſubordinate to the pre- 
rogative of Canterbury, and therefore bound by the probate of 
that Court; but Lord Ma xsFitLD declared himſelf diſſatisßed 
with that reaſon; for the Plantations are conlidered as within 


reſpect or point of juriſdiction. He ſaid, the better and more 
iubRantial reaſon for ſuch a determination is the reſidency. 
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Reap againſt TRUELOVE, 


BY by plaintiffs, as reſiduary legatees, for an account of 

the perſonal eſtate of Thomas Read, poſſeſſed by the defend- 
ants Truelove and More. The defendant Truelove, after having 
poſſeſſed aſſets to the amount of 216 /. which he inſiſted was 
not received by him qua executor, having renounced admini- 
ſtration, and on the ſame day More proved the will. After- 
wards Truelcve paid the 216. to More, and, by an authority 
from More, who lived in London, at a diſtance from the effects, 
received other part of the aſſets, to the amount of 466 J. and 
paid the ſame to More; which was proved in the cauſe, and 
admitted by More in his anſwer. 


The Mas rER OF THE ROLLS gave his opinion, That as 
Tyuelovde had adminiſtered, though without proving the will, 


the renunciation afterwards was void; and that he ought to be 


charged with all the ſubſequent receipts as executor, and in the 
firſt inſtance, without decreeing againſt More, though More was 
not proved to be inſolvent; and decreed accordingly, without 
prejudice to any demand he might have againſt More for the 
money which he had paid to ham. 


Ixwoop againſt TwvxE. 


OLONEL INWOOD, on his marriage in 1732, entered 

into articles, to ſettle his eſtate on himſelf for life, with 
remainder as to, particular farms to plaintiff for her jointure, 
with remainder to the iſſue of the marriage, with remainder 
to his own right heirs. 


The articles were never carried into execution by a ſettle- 
ment, but he died in 1746, leaving the plaintiff, his widow, 
and Carolina 1/abella, his only child, an infant. 
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Upon his death the plaintiff entered on the jointure lands; 
and afterwards being in debt, and propoſing to ſell her jointure, 
in 1755 conveyed to truſtees and their heirs to ſell. 


Upon petition of the infant and her uncle, it was referred to 
the Maſter, to ſee whether it would be for the benefit of the 


infant to purchaſe the jointure at 1100 J. The Maſter reported 


in favour of the purchaſe; and, on the 13th of April 1756, 
the truſtees, in conſideration of 1100/, conveyed the jointure 
intereſt to Bridges and his heirs, and he declared the truſt for 


the benefit of the infaut generally, without adding any words 
of limitation, 


The daughter attained her age of 21 on the 28th Mzrch 
1760, and died 22d March 1761. After ſhe came at age ſhe 
gave a letter of attoruey to Mr. Co/lett, to receive the rents aud 
profits of the eſtate. | 


Bill by plaintiff, as adminiſtratrix to her daughter, . to have 
an account of the rents and profits of the jointurcd eſtate. 


Q. Whether the truſt ſubſiſts for the benefit of the perſonal 
eſtate of the infant, or 1s merged 1n the inheritance ? 


On the part of the plaintiff it was argued, That truſtees or 
guardians cannot change the nature of the infant's eſtate. That 
the Court cannot do it, or, which is the ſame thing, never 
does. That this intereſt being purchaſed with the money of 
the infant, was perſonal eſtate till ſhe came at age, and conti- 
aued ſo to her death, unleſs ſhe had .done ſomething to make 
it real. That ſhe has not done any thing to change the nature 
of it; the only act was receiving the rents, which ſhe would 


have done in the ſame way, whether it was perſonal or real. 


On the other ſide it was faid, That in ſome caſes, where it 


is for the conveniency of the infant, his guardians or truſtces | 


may change the nature of his eſtate; and that it is no where 
laid down, that they cannot in any caſe. That the Court may 


do it, appears from the caſe of Earl of Winchelſea v. Norclife, 


12 1 Vern. 
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1 Vern. 435. That if the infant had died under age, it would 
not have gone to her adminiſtrator. That ſhe confirmed the 
purchaſe as real eſtate, after her coming at age, by receiving 
the rents. 


Oa the 25th June, Lord CHANCELLOR was proceeding to 
give his opinion, when Mr. Wilbraham, of counſel for the 
plaintiff, deſired to ſpeak to the Queſtion again; and accord- 
ingly the cauſe was put off to 9th July 1762, when Lord 
CHANCELLOR, after hearing Mr. Wilbraham a ſecond time, 
gave his opinion : 

The Queſtion is, Whether the jointure eſtate ſhall go to the 
real or perſonal repreſentative? It was ſaid, that the nature of 
an infant's eſtate cannot be changed. That is a matter of con- 
ſequence, and if there was any ſuch rule laid down by the 
Court, I would acquieſce in it; but in my opinion it is other- 
wiſe : the Court has often changed it for the convenience of 
the infant. 


Guardians and truſtees may change the nature of infants? 
eſtates, under particular circumſtances; and the Court would 
ſupport their conduct, if the Court would do it under the ſame 
circumſtances. They cannot do it wantonly, but where it is 
manifeſtly for the convenience of the infant. The Court keeps 
a ſtrict hand over them, to prevent partiality. But it is too hard 
to ſay, that the Court would not permit truſtees or guardians 
to do it in any caſe where it is manifeſtly for the advantage or 
convenience of the infant. 


The Court has done it in many caſes, in making compoſi - 
tions, and often contrary to the direction of the donor or 
teſtator ; as where money is directed to be laid out in freehold 
land, the Court has, for conveniency, ordered part to be laid 
out in leaſehold. The Court has no more right to change the 
nature of the infant's eſtate than truſtees or guardians have. 


If the Court can do it in any caſe, the prefent is the moſt 
reaſonable for the purpoſe. The family thought it convenient 
to purchaſe, and add to the real eſtate of the infant, or rather 
to annihilate this jointure intereſt, 


It 
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It was very advantageous to her, and her eſtate of inherit. 
ance. It would not have been reaſonable to conſider it as per- 
ſonal. If ſhe had married, and left children, the eldeſt ſon 
would have been kept out of the poſſeſſion of the eſtate till 
this intereſt was determined. | 


In the caſe of a noble and great family, it would be of con- 
ſequence, as the heir ſupports the dignity and honour of the 
family. Every body ſeems to have ſeen the affair in this 
light. 


In Winter v. Winter, neither the infant nor his friends de- 
ſired to change the nature of his eſtate. 


The infant was ſeiſed of a pure eſtate in fee, and then the 
alignment of the equitable intereſt which was purchaſed could 
only operate as an extinguiſhment. As ſoon as Bridges had de- 
clared the truſt, he had nothing in him ; he was not amenable 
to this Court; the Court could not make any decree againſt 


him. 


Lord Wincheiſea v. Norcliffe is in point, to ſhew the ſenſe of 
the Court of their power. It is there ſaid, the Court might 
do it by decree; it is here done by an order: that makes no 


difference. It is there ſaid, that truſtees cannot do it at their 


will and pleaſure. I ſubſcribe to that opinion, that they can- 
not do it wantonly ; but the Court will ſupport them, where it 
1s manifeſtly for the benefit of the infant. It was the intention 
of the family in this caſe to purchaſe for the benefit of the 
realty. This is my opinion, if the infant had died under 21. 


After ſhe was at age ſhe came to the poſſeſſion of a pure fee, 
and gave a letter of attorney to receive the rents, which is à 
ſtrong circumſtance in favour of the realty. 


I cannot ſay, becauſe the original act took its riſe in infancy, 
that it is to be conſidered in codem modo after ſhe came at age. 


BILL DISMISSED, 
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Wircocks againſt Wilcocks. 


HE defendant was proſecuted to a ſequeſtration, for want 

of an anſwer; and the ſequeſtrators having taken eleven 
hogſheads of cyder and other periſhable commodities, the 
plaintiff petitioned to have them fold ; but the Court refuſed 
to do it till hearing of the cauſe, and ordered the petition to 
come on at the ſame time with the cauſe. And now they came 
on to be heard together, and the bill was taken pro confeſſo 
againſt the defendant ; and the cyder and other periſhable goods 
were ordered to be fold by auction, and the money to be paid 
into the Bank, ſubject to the further order of the Court. 


Hochs againſt GarTn. 


ILL by plaintiff, claiming by conveyance from his wife, 
who was one of the heirs at law of John Drew, for an 
account, &c. 


The title {et up by the bill was, That John Drew was 
ſeiſed of a ſmall eſtate at the Devizes, and died inteſtate in 
1737, leaving the plaintiff's wife and two of the defendants 
his heirs at law; that is, the two defendants and plaintiff's 
mother were the children of Robert, the nephew of John Drew; 
and that plaintiff's wife, before marriage, and conſideration of 
lettlement, conveyed to plaintiff in fee. 


The defendant Garth pleaded a title under Robert, the ne- 
phew of John, and grandfather of plaintiff's wife. That 
Nobert being, or pretending to be, ſeiſed of the eſtate in fee 
after the death of o Drew, conveyed for 300 l. to Flower, 


and then ſets out ſeveral conveyances afterwards, ſo as to bring 
the eſtates into himſelf in 1747. 


3 Lord 
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13th July 
1762, 


8 
not order pe- 
riſhable ij 
goods taken 
under a ſe- 
ueſtration 
or want of 
an anſwer to 
be ſold before 
decree. 


26th July 
1762. 


In a plea of 
title derived 
from one 
having only 
a particular 
eſtate, — 
not in poſ- 
ſeſſion * muſt 
ſet out how 
the perſon 
became inti- 
tled. 


422 


1762. 
—  wmmmoond} 
HuGnets 
again 

GaRrTH 


At the Rolls, 
17th Nov. 
1762. 


Legacy tothe 
poor inhabit- 
ants of Saint 
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held good, 
and to go to 
the poor not 
receiving 
alms. 
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Lord HrNnLEy, Gancellor, over-ruled the plea, becauſe it did 
not ſet out how Robert became intitled to the reverſion ; which 


it ought to do, being a title to a particular eſtate, and Robert 
not in poſleſſion at the time of the conveyance. 


ATTORNEY-GENERAL, 27 the Relation, &c. againſt 
CLARKE, 


GEFORCE CRANSTOWN, by his will, gave the intereſt of 


4200. Bank annuities to the poor inhabitants of Saint 
Leonard, Shoreditch. 


Bill by relators, to eſtabliſh the charity; and after argument 
at Bar, in which it was inſiſted for the defendants, that the 


bequeſt is void, for uncertainty in the deſcription of the perſons 
to take, 


Sir THOMAS CLARKE, Maſter of the Rolls, gave his opinion 


in favour of the charity, and ſaid, that the Court has done fo 


in many caſes where the expreſſions were much more general 
and uncertain : that in thoſe caſes the Court forms a judg- 


ment upon taking all the circumſtances into conſideration, and 


Lggacy to 
the poor, 
without 
more, held 
good, and 
the perſons 
to take 
judged from 
circum- 
ſtances. 


inclines in favour of the diſpoſition vt res magis valeat, In the 
caſe of the Attorney-General v. Rance, 18th July 1728, a le- 
gacy was given 79 the poor. There were no words in the will 
which diſcovered what poor he meant ; but it appearing, that 


the teſtator was a French refugee, the Court directed the lega- 
cies to be given to the poor refugees. 


The Attorney-General v. Browne, 18th November 1749, the 


words were very general; but his Honour did not mention 
them. 


The words in the preſent caſe are not ſo uncertain as in thoſe 
cited. The word inhabitant bears a very general ſenſe, and 
may extend to every body living in the pariſh, But as it could 
not be intended, that the poor inhabitants which are relieved 


by 
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by the pariſh ſhould have benefit by this legacy, which in effect 1762. 


would be giving to the rich and not to the poor, he declared, SIE: 


that the diſtribution of the legacies was to be confined to the 93 
poor inhabitants of Saint Leonard, Shoreditch, not receiving 8 


alms; and ordered a ſcheme to be laid before the Maſter for e, 7 


7 


ſuch diſtribution. = . . . 7 
Boat iris Fs 
PIN 
i At the Rolls, 
MaLLock againſt Browss. 1 5500 
| eb. 1763. 


B by plaintiff, as impropriator of the rectory and vicarage If it appear, 


5 f , 
of Termoham and Cockington in Devonſhire, for tithes. of I 


apples, except for ancient orchards, in reſpect of which the pan Wo. 


bill admits a modus, The defendant in his anſwer, which was for any fort 
R 8 of tithes, the 
very confuſed and unintelligible, ſet out the copy of a paper Court will 


writing which he had from the ſteward of Carey, Eſq. belf the im- 


Hu f f perfect man- 
containing an account of a modus in the pariſh of Cctington — Jpeg 
(and which account defendant ſays in his anſwer he believes to av. 


be true); and in it is ſaid, Cyder 2d. per hogſhead,” In an- To an ancient 
| count, 


other part of the anſwer he inſiſts, that tithes of apples, Cyder 2d. 


though grown in late planted orchards, are not payable in 2 _ 


1 rected, whe- 
kind. ther a modus 
of 2d. per 

hogſhead 


It was inſiſted for the plaintiff, That it did not appear what throughout 
the modus was, which ought to be ſet out with ſome degree of the pariſh. 
certainty, that the plaintiff may know what the defendant re- 


lies on, and how to apply his evidence. 


Sir THoMas CLARKE, Maſter of the Rolls : 


If it appears that a pecuniary payment was made for any ſort 
of tithe, the Court will help the imperfection in the manner 
of ſetting out the modus, and put a ſenſe upon the words; 
and accordingly directed an iſſue, to try whether a modus of 2 d. 
per hogſhead of cyder was payable throughout the ſaid pariſh, 
in lieu and ſatis faction of tithes in kind for ſuch apples as were 
uſed in making ſuch cyder. 
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ceeding 
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on marriage 
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year, clear of 
taxes and re- 
prizes. A 
(ſettlement is 
afterwards 
made of 
lands, with 
covenants, 
that if they 
ſhould fall 
ſhort of 4001. 
a-year, he 
would make 
up the deh- 
ciency. 
Held, that 
the ſettle- 
ment was in- 
tended as an 
execution of 
the power, 
and the mak: - 
ing it a clear 
4001. a-year 
was a miſ- 
take. 


CASES IN CHANCERY, Sc: 


Lady LoNDONDERRY againſt WavNE and his Wife. 


OBERT GRAHAM, by will, deviſed his eſtates in South. 

warmborough and Crunſilell, in the county of Southampton, 
to his eldeft ſon Robert for life; with remainder to his firſt and 
other ſons in tail male; with remainder to the teſtator's ſecond 
and third ſons, and their iſſue male, in the ſame manner; with 
remainder in fee to his own right heirs; with a power for his 
ſons, when in poſſeſſion, to make a jointure of any part of the 
eſtates, not exceeding the yearly value of 409/, Robert, the 
eldeſt ſon, by articles previous to his marriage with the plaintiff, 
covenanted for himſelf, his heirs and executors, within fix 
months after the marriage to convey lands and tenements of 
inheritance, &c. in poſſeihon in the manors of Southwarmbs- 
rough and Crurſdell, of the yearly value of 400. clear of taxes 
and reprizes, on himſelf for life, remainder to the plaintiff for 
life, with remainder to the iſſue male of the marriage. 


The marriage was had; and on the 23d June 1733, Reber: 
Graham, the huſband, executes a ſettlement, which recites the 
will of his father, and the articles, and is expreſſed to be in 
purſuance of the articies, by which he conveys certain farms 
in Scuthwwarmborough and Crunſdell, which are expreſſed to be 
of the yearly value of 401/. and alſo a penſion of 4 /. a-year, 
payable out of a rectory; out of which, the ſettlement takes 
notice, is allowed 12 J. a-year to the tenants for boots, which 
reduces the ſettlement within the power. 


There is alſo a covenant in the ſettlement, that if the pre- 
miſes, by means of the annuity of 2co/. payable to his mother 
(and which is a charge on all the eſtates), or by any lawful 
eviction or incumbrance, ſhould fall ſhort of the yearly value 
of 4ool. ſuch deficiency ſhould be made up out of the other 
eſtates by virtue of his power. 


Greham, the huſband, died without iſſue in 1749, leaving 
Mrs, Wayne, his niece, and heir at law, having deviſed his 
eſtates 


——. . ˙ é 
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eſtates to her for life, remainder to her firſt and other ſons, 
with remainders over to his ſiſter, the defendant, Mary Grabam, 
and her iſſue, in like manner. 


In 1752 Wayne and wife brought a bill, for an account and 
application of the real and perſonal eſtates of Robert Graham, 
The plaintiff put in her anſwer, and inſiſted on her jointure ; 
but did not, either by her anſwer or at the hearing, pretend 
that the eſtates ſettled were deficient. In 1754 a decree was 
pronounced, and an account directed, and the ſurplus rents of 
the real eſtates were directed to be paid to Wayne and wife. 
In 1758, juſt as the Maſter was ready to make his report, the 
plainriff ſet up a claim on account of a deficiency in the ſet- 


tled eſtates; but there being no directions relative to it in the 


decree, the Maſter diſallowed the claim, and the plaintiff took 
exceptions to the report, which, on hearing, were over-ruled, 
but without prejudice to any claim ſhe might have on account 
of the deficiency. And now ſhe btought her bill, to have the 
deficiency made good according to the articles. | 


Two Queſtions were made: 
1ſt, What the plaintiff was intitled to by way of jointure ? 


2d, Whether there is any deficiency ? 


For the plaintiff it was inſiſted, That by the articles ſhe is 
intitled to lands of the yearly value of 4oo/. clear of taxes 
and reprizes: and notwithſtanding Graham had a power to 
ſettle only 400. a-year, not clear of taxes and reprizes; yet 
his covenant will affect his real aſſets, and ought to be made 
good out of the reverſionary intereſt, which, by the death of 
him and his brothers without iſſue, is come into poſſeſſion and 
paſſed by his will. It was alſo inſiſted, that the ſettlement 
cannot prevail againſt the articles, it being made after mar- 
riage, and the plaintiff being then ſub poteſtate wiri: beſides, 
the ſettlement is recited to be made in purſuance of the 
articles. 


5Q On 
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On the other ſide it was argued for the defendants, That 
che articles were intended to be an execution of the power; 
and though the power is not recited in them, yet it muſt be 
ſuppoſed. . That the will of Graham, the father, was ſeen upon 
the occaſion. That every part of the articles import it. Lands 
in Seuthwarmborough and Crunſdell are covenanted to be ſettled, 
The limitations in the articles are exactly the ſame as in the 
will. There is no proviſion for daughters in either. That it is 
not a covenant to ſettle lands generally, in which caſe the real 
allets would be affected; but it is to ſettle particular lands, ſuch 
as he is impowered to do by his father's will; and therefore the 
reverfionary intereſt which afterwards fell in ought not to be 
liable to make good her jointure beyond the extent of tie 
power. That the inſerting the words“ clear of taxes and re- 
« prizes,” was a miſtake. That the ſettlement, which varied 
from the articles, by ſettling only 400/., a-year, was not to be 
conſidered as proceeding on a new agreement, but as reQifying 
the miſtake in the articles; and therefore was conſiſtent with 
the true conſtruction of the articles, and in that light may be 
confidered as made in purſuance of them : but that, on the foot 
of a new agreement, the ſettlement ought to prevail ; for the 
plaintiff was adult, and though under coverture, yet ſhe was in 
tome reſpects ſi juris, by having reſerved a great part of her 
own eſtate to her ſeparate uſe, and conſented to the ſettlement 
by the advice and with the aſſiſtance of her truſtees, one of 
which was Mr. Blithman, her ſolicitor, who was a perſon of 


reputation in his profeſſion, and had been employed as ſolicitor 
by the family for many years. | 


As to the 2d Queſtion, Lord CHANCELLOR early in the 
debate declared he would not judge of the deficiency, but would 
ſend it to a Maſter ; and therefore little was ſaid on this Queſ- 
tion, except that the Counſel for the plaintiffs inſiſted, that 
the value of the eſtates ought to be taken as at the death of 
Graham, the huſband, aud not at the time of the ſettlement. 
But the Counſel for the defendants did not ſay much in con- 
tradition to it, becauſe it was thought to be quite as advan- 


tageous in this caſe, to take the value at the death of Graham, 
as at the time of the ſettlement. 


4 'Lord 
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Lord HENLEY, Chancellor: 


Jam of opinion, that the articles were entered into in execu- 
tion of the power, and were made with a privity of the father's 


will. 


The inſerting the words © clear of taxes aud reprizes,” was 
a miſtake. The perſons concerned imagined that the words of 
the power were to be ſo underſtood. Theſe ſorts of power in 
general do not free the jointure from public taxes; but it was 
not rightly underſtood at that time. 


- 


As to the ſettlement; the plaintiff having contracted for her 
ſeparate uſe, is to be conſidered as a feme ſole, and capable of 
contracting, notwithſtanding ſhe was under coverture, eſpecially 


with the advice of her truſtees, one of which was Mr. Bl:thman, 


an eminent ſolicitor. 


The ſettlement in every part of it imports an intention to 
ſettle a jointure according to the extent of the power : the co- 
venant does ſtrongly ſo; and the lands and penſions ſettled are 
expreſsly ſaid to be 400 J. a- year. Am of opinion, it was not 
Mr. Graham's intention to covenant beyond the power in his 
father's will. 


Q. Upon the inquiry? Am of opinion, that where there 
is a ſettlement, the value cannot be fixed with juſtice but at the 
time of the huſband's death. The wife cannot know the 
value but by inſpection of leaſes, or by information if the 
eſtates are in hand. The rent taken at a particular time, and 
under a particular letting, ought not to bind the wife. The 
rent of an eſtate is very uncertain ; it often varies ; the land- 
lord is often obliged to give boons. Where he has been at an 
expence of improving, it is common for the tenant, inſtead of 
paying a ſum of money for the improvements, to pay an in- 
creaſe of rent, | 
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Refer it to the Maſter, to ſee whether the lands and ben! 
ſon, comprized in the ſettlement, at Mr. Graham's death . | 
worth, to be let the yearly value of 400 /. allowing ld 
public taxes payable by the landlord ; and in caſe the BY 
deficient, to ſtate the quantum of ſuch deficiency. 2 


Duke of Ancaſter, in Chancer N 

g , y, 13th July 1754. Ante, p. 237. 7 

3 Hallett, ante, p. 106. That the — of n ber wed 
time of the ſettlement, and not at the death of the huſband e x I OO. 


25th April 
1763. 


Bill by heir 
at law, for an 
iſſue to try 
the validity 
of a will made 
in England, 
diſmiſſed, 
the eſtate ly- 
ing in Penn- 
ſylvania 3 
and the will 
having been 
proved in the 
Eecleſaftical 
Court, and 
debts and le- 
gacies, to 

a large a- 
mount, paid 
under it, and 
alſo proved 
per teſtes in 
Chancery, 
and the heir 
at law in 
his anſwer 
making no 
objection to 
it, but taking 
his colts as a 
diſinherited 
heir. 


Pik againſt Hoars. 


B.. by plaintiff, as heir at law of his brother, to have an 
iſſue directed to try the validity of his brother's will. It 
was admitted that his whole real eſtate lay in Pernſytvania. 


The will was dated 18th October 1752, and ſubjected the 
real eſtate to the payment of debts and legacies. 


The teſtator died in 1755, and ſince his death the deviſees 
had filed a bill in CLancery againſt the plaintiff, the heir at 
law, to perpetuate the teſtimony of the witneſſes. The plain- 


tiff put in an anſwer, and had appli | 
: pplied for, and h 
his coſts of that ſuit. and had been paid 


Tt appeared that the plaintiff at firſt diſputed probate of the 
will in the Eccleſiaſtical Court, and afterwards withdrew his 


caveat ; and that ſince the will had been proved, the executors 
and deviſees had paid away upwards of 5000 /. in debts and 
legacies. 


It was inſiſted on behalf of [the plaintiff, That it was a pro- 
per, and even a neceſſary juriſdiction to be exerciſed. That 
the will was depoſited in the Archbiſhop's Court; and that 
they would not part with it to be carried to Pennſylvania. 


That the teſtator lived for ſome time before his death, and 
made his will, in England. That he had been a long time ill. 
1 hat his ſtate of mind, and the circumſtances attending the 

will, 


Ce eee . -r ee 
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will, muſt be proved by perſons who lived in Erglid, That 
the witneſſes to be examined are very numerous, and it will 
be very difficult and expenſive, if practicable, to get them to 
Penn/y/vanta. That there is no compulſory method of doing 
it; and many of the witneſſes are in profeſſions and buſineſa 
which they cannot leave, as the phyſician, apothecary, and 
others. That the parties will have a trial by a jury in Eng- 
land, which they will not have in Barbadbes. 


On the other {ide it was objected, That the Court has no 
juriſdiction; and that the parties may have juſtice according to 


the laws of the country where the eſtate lies. That if the 


Court has juriſdiction, it is diſcretionary to direct an iſſue; and 
that the circumſtances of acquieſcence in the plaintiff, by 
which the deviſees have been drawn in to pay large ſums of 
money out of the effects, do not intitle him to any favour. 


Lord HENLEY, Chancellor : 


The granting the relief prayed, by directing an iſſue, is diſ- 
cretionary in the Court, The general ground of this ſort of 
bill is, to remove terms, or other 1mpediments, out of the 
way; and it is diſcretionary in thoſe caſes, either to direct an 
iſſue, or to prevent the term's being ſet up, ſo as to give an 
opportunity for the plaintiff to bring an action. 


In the preſent caſe, if it concerned lands in England, I ſhould 
refuſe to interpoſe ; for the plaintiff ſaw the will, at firſt op- 
poſed the probate, afterwards withdrew his oppoſition. The 
adminiſtration under the will affects the real eſtate, which is 
made ſubje& to debts and legacies. The plaintiff ſtands by, 
and ſuffers the executors and deviſees to pay away large ſums 
of money under the will. Upon bill to perpetuate teſtimony, 
he did not croſs-examine the witneſſes, but took his coſts as a 
diſinherited heir. 


He has forfeited his right to come here, for want of purity 
in his behaviour and conduct. This would have been my opi- 
nion if the eſtate had been in Exgland. But I build my opinion 
materially on the fact of the lands lying in Pennſylvania ; tor 
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a will of lands lying in any of the Colonies is not liable in 
Weſtminſter Hall: if it was, it would be introductive of great 
confuſion, and be very detrimental to the Colonies. 


We have Colonies and Factories in the four quarters of the 
world, and each Colony and Factory have diſtinct laws of their 
own. [Judges in Weſtminfler Hall are not acquainted with the 
laws of the ſeveral Colonies and FaQtories ; they are local. In 
Penn v. Lord Baltimore, Lord HaRDwicke made the diſtinc- 
tion, and ſaid, It was the contract that gave the Court Juriſ- 
diction in that caſe, the principles of equity being the ſame in 
all places. What weighs ſtrongly with me is, that no iſſue 
was ever directed to try will of lands in Jreland. It was 
attempted in Lord Robert Manners's caſe, but given up; and 
that was as ſtrong a caſe as this. Mr. Calioell, the teſtator, 
lived and died in England, never was but once in Treland, to ſee 
his eſtate, and his will was made in London. 


As to inconveniencies, if the law is clear, they afford no 
argument of weight with the Judge. The Legiſlature only 
can remedy them, They are properly conſidered only in a caſe 
where the Court entertains doubts, which I do not upon the 
preſent occaſion. But the inconveniencies on the other ſide would, 
in my opinion, be much greater, if the whole property in the 
Colonies were to be determined in the Courts of England. If 
the teſtator has by his miſmanagement brought theſe difficulties 
upon his family and eſtate, it is not in my power to help it. 


BILL DISMISSED, 


UnzTT againſt Wilkes, & & contra. 


TYR. WILKES, by will 22d Pebruary 1759, after giving 
ſeveral legacies to his ſervants, deviſes to the Reverend 
William Aſtley and Rupert Dovey, and their heirs, all his real 
and perſonal eſtate, of whatſoever kind and denomination, in 
truſt, to receive the rents, profits, and intereſt on the ſame, 
and pay the produce from time to time to his wife, Mrs. 
Frances 
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Frances Wilkes, or elſe that they permit and ſuffer her to receive 1763. 
and give diſcharges for the ſame during her life; and in caſe err 
ſhe ſhould think proper to continue and dwell at Millenball, at . 
the houſe he then inhabited, that then they permit and ſuffer 

her, for the term aforeſaid, to make uſe of all his houſehold 

goods, plate, books, implements of huſbandry, and ſtock of all 

kinds, as cows, horſes, pigs, hay, corn, clover, and ſuch like 

things; but in caſe ſhe ſhould not think proper to continue 

there, that then they ſhould deliver to his ſaid wife his chaiſe, 

and the horſes belonging to it, and ſuch horſe or horſes as ſhe 

ſhould chuſe, and what plate, bedding, or linen ſhe ſhould 

have occaſion for, in furniſhing ſome other houſe in a manner 
agreeable to her; and that they ſhould permit and ſuffer her 

to enjoy and uſe all ſuch things as long as ſhe lived; and that 

all the reſt of his goods ſhould be by them converted into 

money, and placed out at intereſt, which intereſt they ſhould 

receive, and pay her from time to time, as it became due, 

or they ſhould permit her to receive the ſame as long as ſhe 

ſhould live. And after giving ſeveral pecuniary legacies, to be 

paid after her death, he direQs the truſtees to convey, tranſ- 

fer, give, or deliver to the plaintiff, the Reverend Mr. To- 

mas Unett (who is his heir at law), all his real eſtate, and all 

the reſt and reſidue of his perſonal eſtate, and ſettle it on him 

and his heirs for ever. 


The teſtator, at the time of making his will, and at his 
death, was ſeiſed of a freehold eſtate of inheritance, of about 
140 J. a-year, and of a copyhold eſtate of about 200/. a- year, 
but did not ſurrender the copyhold eſtate to the uſe of his will. 
His manſion-houſe at Millenball was copyhold. 


After his death, the plaintiff Duett claimed the copyhold, 
as heir at law, for want of a ſurrender, and alſo claimed the 
freehold and perſonal eſtate in remainder, under the deviſe in 
the will, and brought his bill for an account of his perſonal eſtate 
againſt the widow, who had obtained adminiſtration to her huſ- 

band, and to have the truſts of the will performed. 


The croſs bill was brought by the widow, to compel Unett 
to make his election, either to take under the will, or as 
5 heir 
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have a compenſation out of Tnet?'s intereſt in the eſtates deviſed 
to him, equal to the intereſt in the copy hold which the teſtator 
Intended to give her by his will. 


After hearing the plaintiff's Counſel, Lord HenLey, Chan. 
cellor, was clear of opinion, that this caſe was within the deter- 
mination of election, and that the plaintiff Unett muſt make his 


election. 


That the teſtator's intention was manifeſt to deviſe his copy- 
hold eſtate to his wife for her life, by the general words, al! 
Lis real eftate, which did not depend upon the conſtruction to 
be put upon thoſe general words independently; but the ſubſe. 
quent words, in caſe ſhe ſhould continue to live at Willenhall, &c, 
put it out of doubt; for his houſe at Millenball is copyhold, 
and that part of the will ſuppoſes he had before given her the 
houſe for her lite, which could only be by the general words; 
and if they would paſs his manſion-houſe as copyhold, they 
would all his other copyhold eſtate. That the plaintiff, by 
claiming the copyhold, would diſappoint the teſtator's inten- 
tion, and therefore muſt make his election. 


Ilis Lordſhip alſo held, That he had determined his election 
to take under the will, by an agreement he had entercd into 
with the widow about buying her intereſt in the perſonal eſtate, 
But this laſt queſtion was not argued, -or ſpoke to by the 
plaintiff's Counſel, but taken up by the Court on my mention- 
ing it as Counſel for the defendant. 


Morris againſ} M*<CuLLock. 


ILL by plaintiff, to be repaid a ſum of 200 J. which he had 
paid the defendant for procuring him a commiſſion of Lieu— 
tenancy in the Marines. 


The caſe was : The defendant is a linen-draper, and entered 
into treaty with the plaintiff, who was ſervant to Captain Ben- 
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diſh, and wore @ livery, to procure him a commiſſion in the 
Marines for 200 J. The plaintiff, not having the money, applied 
to his maſter, to lend him 200 J. to pay for the commiſſion, 
which he refuſed, and gave as a reaſon, that it would be very 
improper for him to be inſtrumental in getting the plaintiff, 
who was a'ſervant, into the Marines as an officer; and that 
all the officers of 'the corps would be offended at it. And 
Captain Bendiſb, who was examined as a witneſs in the cauſe, 
ſaid, That the defendant was in the paſſage of his houſe when 
he gave his reaſon to the plaintiff for refuſing to lend him the 
money; and that he left the parlour-door a-jar, on purpoſe 
that the defendant might hear the reaſon ; and moſt aſſuredly 
believes that the defendant did hear it. 


The treaty, however, went on; and 'the plaintiff, having 
ſecured the money ſome other way, agreed for the commiſſion ; 
and accordingly the defendant, being acquainted with Mrs. 
Stot, who was, or pretended to be, the wife of a Captain Stor, 
and was intimately acquainted with the late Admiral Boſcawen, 
did, by her means and intereſt with the Admiral (who was 
then one of the Lords of the Admiralty), obtain a commiſſion 
of Second Lieutenant for the plaintiff, who paid him for it 
200 J. of which the defendant paid Mrs. Set 50 J. for her 


ſervice. 


The plaintiff went to Portſmouth with his commiſſion ; and 
after having ſerved about fix months, was diſcovered to have 
been a livery ſervant 3 upon which the officers refuſed to roll 
with him, and ſent a letter of it to the Secretary of the Admi- 
ralty, which was laid before the Lords of the Admiralty; and the 
Secretary, by their direction, wrote a letter in anſwer, com- 
mending them, and ordered the plaintiff to be diſcharged. 
And it appeared in evidence, that the plaintiff was diſcharged 
in conſequence of that letter, and for having been a. livery 
ſervant, and for no other reaſon, 


It was argued for the plaintiff, 1ſt, That he had been 
impoſed upon by the defendant, and had not the benefit of the 
eommillion for which he had contracted ; and that the defend- 
ant knew the. plaintiff could not hold it. adly, That the 
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Court will decree the money to be repaid upon public conſidera. 
tions, for the ſame reaſon that the Court decrees againſt place 
brocage bonds. 


On the other ſide, it was argued for the defendant, That 
the plaintiff was not impoſed upon: That he had what he bar- 
gained for, which was the commiſſion : That the defendant 
did not warrant his qualification; and the caſe of Je v. Afb, 


Pre. in Ch. 99. was cited: That the plaintiff could have no 
merit in a Court of Equity; for if the tranſaction was wrong, 


and ſuch as ought to be diſcouraged, he was a party to it. 


It was alſo ſaid, and indeed proved, by Mrs. Sot's evidence, 


but which was not credited by the Court, That the commiſſion 


was firſt obtained for the defendant ; but that his wife being 
unwilling he ſhould take it, for fear he ſhould be ſent abroad, 


he declined it, and prevailed upon Mrs. Stat to recommend the 


plaintiff; and it was argued from thence, that the defendant 

was not to be conſidered as ſelling his intereſt, ſo much as ſell- 
ing his commiſhon, which is not uncommon, and the Crown 
often gives leave to do it. That there was nothing illegal in 


ſuch a tranſaction, and no impoſition on the plaintiff, That the 


plaintiff's remedy, if he is intitled to it, was at Law, in an 
action for money had and received, when the whole tranſaction 
would be diſcloſed to a jury, and they would give proper 
damages. That nothing ſtood in the way of ſuch an action; 


and therefore this 1s not like the caſe of place or marriage 


brocage bonds, where the bonds are good at Law, and can only 


be ſet aſide in a Court of Equity. 


Lord HENLRE V, Chancellor : 


I have not the leaſt doubt on this caſe; and if there is no 
precedent of ſuch a determination as I ſhall make, I have no 


ſcruples to make one, and ſhall glory in doing it. 


The general Queſtion is, Whether this caſe is within the 


- juriſdiction of the Court? 


Tlay down this rule, That if a man ſells his intereſt, to procure 


a perſon an office of truſt or ſervice under the Government, it 
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is a contract of turpitude ; it is acting againſt the conſtitution, 1763. 
by which the Government ought to be ſerved by fit and able quit 
perſons, recommended by the proper officers of the Crown for 1. 
their abilities, and with purity. This caſe is within the reaſon rock. 
of the determinations upon marriage brocage, and poſt obit 

bonds. It is one of the moſt uſeful juriſdictions of the Court, 

and ought to be exerciſed upon all occafions. 


By this means the moſt innocent and pure officer of the 
Crown, whoſe bulineſs it is to recommend, may have his 
honour traduced and ſcandalized. It is no uncommon thing 
to ſell commiſſions in the army; but then it is done with the 
leave of the Crown, as a method to reward merit with œco- 
nomy, where an othcer, who has deferved well, deſires to 
retire, and the perſon to ſucceed him is examined by the Secre- 
tary at War, and approved as a proper perſon. That was not 
the caſe here, but the defendant ſells his intereſt with Mrs. Stot, 
to procure a commiſſion, The caſe of Toe v. 4b is very dif- 
ferent ; the commiſſion was ſold by leave of the Crown, the 
defendant ſurrendered, and it was the plaintiff's fault that he 


did not take it. 


I am alſo of opinion, That if the defendant might fell his 
intereſt, yet the plaintiff has been impoſed upon. I do not be- 
lieve the defendant ever intended to take the commiſſion him- 
ſelf ; his name was not entered on the liſt; nor is it in other 
reſpects at all probable; and he knew that the plaintiff was 


incapable of it, by having worn a livery. 


DEcReE the 200 J. to be repaid, with intereſt from the Las v. Law. 
Lord Tal- 


time it was advanced by the plaintiff, And though it appeared bor's opinion 


in the cauſe that the plaintiff had received upwards of 20 /. for — 1 


pay, his Lordſhip would not allow it to be deducted; nor Berrisford y. 


One, 


would he take any notice of Mrs. Stot having been paid 50 /. 1 Vern. g8. 
but charged the defendant with the whole money. 
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Lz NEVE againſt Ls Neve. 
ST Hen bg. BAL AG G. Arr I 
CH » / As \ 


LCR HARDWICKE, Chancellor. 


The bill was brought by the plaintiffs, Peter Le Neve and 
Hugh Pigott, and Elizabeth his wife, late Elizabeth Le News 


as the only ſurviving children of the defendant Edward Le 
Neve, by Henrietta his late wife. 


The end of the bill in general is, to have the execution of 
truſt of leaſehold eſtates ſettled upon the late wife of Edward 
Le Neve, and the iſſue of that marriage, by articles previous 
to the marriage, dated the 1ſt July 1718 ; and that the con- 


the ſtatute of veyances made by the defendant Edward Le Neve, and the 


7th Anne. 
The former 
ſettlement 
ſhall be pre- 
ferred in 
equity. 
Notice to a- 
gent or truſ- 
tee is notice 
to principal. 


defendant Mary his now wife, to truſtees, may be ſet aſide, 
and delivered up, being made after notice of the articles of the 
1ſt of July 1718, or of the other conveyances made in pur- 


ſuance thereof; and to have the leaſehold exonerated and diſ- 
incumbered. | 


The facts are, that in 1718, the defendant, Edward Le 
Neve, intermarried with his firſt wife Henrietta Le Neve 
who had a conſiderable fortune; and articles were e 
previous to the marriage, dated the 1ſt Fly 1718, whereby the 
father of Edward, in conſideration of Henrietta's fortune, &c. 
covenanted with truſtees, to convey to them ſeveral a and 
ſome leaſehold amongſt the reſt, near S0 Square, in the 
county of Middliſex; to permit Edward Le Neve, the younger 
70 receive the rents and profits during his own life, and fic 
his death, to pay to Henrietta 250 l. a-year, in caſe ſhe ſur— 
vived Edward ; and after the deceaſe of Edward and Henrictta 
then the ſaid eſtates ſhould remain to their iſſue, in ſuch RE 
ner as Eduard the younger ſhould, by will or otherwiſe, 


appoint ; and for want of ſuch iſſue, to the uſe of Edward Le 
Neve the father, and his heirs. 
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The 16th Tune 1719 a ſettlement was made in purſuance of 
the articles. 


The marriage took effect; and Edward and Henrietta had 


leaving no other children. 


Twenty-five years after the firſt marriage, Edward Le Neve 
entered into a treaty of marriage with the defendant Mary, and 
by articles dated the 16th November 1743, previous to the 
marriage, Edward, in conſideration of ſuch marriage, conve- 

nanted with the truſtees, the defendants Dandridge and Norton, 
to convey theſe very leaſehold eſtates near S$9ho-/quare to them, 
their executors, &c. within three months after the marriage, 
in truſt to pay to defendant Mary, out of the rents of theſe 


meſſuages, in caſe ſhe ſurvived him, a clear annuity of 1501/7. 
for her life, for her jointure, &c. 


The marriage took effect, and three months after, on the 
20th January 1743, a ſettlement was made purſuant to the 
articles. 


The ſettled eſtate, being houſes in Mzddleſex, was ſubject to 
the Regiſter Act, the 7th Q. Anne, cap. 20. 


The ſecond articles and ſettlement were regiſtered, but not 
the firſt. 


Edward has mortgaged the houſes like wiſe. 


The bill is brought, in order to ſet the ſecond articles and ſet- 
tlement out of the way, and that they may be poltponed to the 
firſt articles and ſettlement; upon this equity, That the de- 
fendant Mary Le Neve had notice of them, 


The Counſel for the plaintiffs admit, That the regiſtering of 
the ſecond articles and ſettlement has, in point of law, affected 
the leaſehold eſtates, as the 7th Q. Arne gives the legal eſtate 
where the effect of the regiſtering has placed it. 


sT The 


iſſue, plaintiffs Peter and Elizabeth, Henrietta died Fuly 1740, 
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1747. The Queſtion is, Whether equity will enable the children 
EET of the firſt marriage to get the better of the defendant's legal 
, right? And this will depend upon the queſtion of notice: 


iſt, Whether it appears ſufficiently, that Jo/eph Norton 
was attorney for the defendant Mary in the tranſaction of 
her marriage ? 


2dly, Whether Norton himſelf had ſufficient notice of the 
firſt articles and ſettlement ? 


3dly, Whether that will affect Mary as a purchaſer, and 


poſtpone her articles and ſettlement, notwithſtanding the 
Regiſter Act? 


Firſt, it will depend on the anſwer of the defendant Mary. 


She has in general denied any notice of the firſt articles and 
ſettlement till ſix months after the marriage; and ſays, „ That 
« the defendant Joſeph Norton was ſo far from being employed 
« as ſolicitor for her in tranſacting the buſineſs of the mar- 
&« riage articles and ſettlement, that he had been for a conſider- 
« able time before employed as attorney for the defendant 
« Edward Le Neve, her huſband : that being at the time of 
e the marriage concerned for her huſband, ſhe was thereupon 
induced to place confidence in him; and her huſband aſſured 
« her he would take care there ſhould be a handſome provi- 
« ſion made for her, and recommended Norton as a proper 
&« perſon to prepare the deeds whereby ſuch ſetilement was to 
«© be made upon her, to which ſte conſented ; and that Norton 
« aſſured her, that he had taken care to ſecure for her 
% 150/. a year, by way of jointure, and did not then, or at any 
« time before her intended marriage, give her any notice of 
« any former ſettlement.” 


It is inſiſted by the defendant Mary's Counſel, That 7% 
Norton was not her attorney or agent, but her huſband's ; and 


that the attorney for one party having notice, will not affect 
her with notice. | 


I am of opinion, the has admitted enough on her fide to 
make him attorney or agent for her. If ſhe placed confidence 
13 in 
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in Joſeph Norton, no matter on whoſe recommendation; if ſhe 
relied enough on her huſband to take his recommendation, it is 
ſufficient ; or otherwiſe, it would be miſchievous and inconve- 
nient, if this Court was to take into their conſideration from 
whom the recommendation comes ; for in purchaſes, and more 
eſpecially in mortgages, very frequently the ſame counſel and 
agents are employed on both ſides, and therefore each fide is 
affected with notice as much as if different counſel and agents 
had been employed. 


It is material to ſee how far the caſes have gone 1n this point. 
Two have been cited, Brotherton v. Hatt, 2 Vern. 574. and 
Jennings v. Moore Blincorn and Others, 2 Fern. 60g. The 
firſt was ſhortly this: A. makes three ſeveral mortgages, to B. 
C. and D.; and in the laſt mortgage, B. is a party, and agrees, 
after he is paid he will ſtand a truſtee for D. Decreed, that 
C. ſhall be paid before D., for all the ſecurities being tranſacted 
by the ſame ſcrivener, notice to him was notice to D. 


See how far this goes: the ſame ſcriveners were witneſles, 
and engroſſed all the ſecurities, and were in nature of agents for 
all the lenders, and very likely for the borrower himſelf ; and 
notwithſtanding it does not appear Mrs. Hatt had perſonal no- 
tice, © yet notice to the agent is notice to the party, and con- 
« ſequently they that lend laſt muſt come laſt, having notice of 
« what was before lent; and if any one after notice lend more 
„% money, although he ſhould obtain the legal eſtate, yet he 
« would in equity ſtand affected with the notice, and be bound 
« thereby.” 


The ſecond caſe was no more than this: Blincorne having 
notice of an incumbrance, purchaſes in the name of Moore, and 
then agrees that Moore ſhall be the purchaſer, and he accord- 
ingly pays the purchaſe money without notice of the incum- 
brance. Though Moore did not employ Blincorne, nor know 
any thing of the purchaſe till after it was made, yet Moore ap- 
proving of it afterwards, made Blincorne his agent ab initio, and 
therefore ſhall be affected with the notice to Blincorne. 


The 
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The laſt goes a great way, for Moore knew nothing of the 
tranſaction, and yet the Court held, that his approving it after. 
wards made Blincorne his agent ab initio, This carries it fur- 
ther than the preſent caſe ; but the firſt is a clear authority, 


Theſe caſes therefore ſufficiently prove, it is not at all mate- 
rial to the plaintiffs on whoſe advice or recommendation the 
defendant Mary intruſted Norton; nor does it make any differ- 


ence, that it is the recommendation of the huſband, any more 
than of any other perſon. 


Second conſideration is (as it appears clearly that Norton was 


employed for defendant Mary), Whether there is ſufficient 
evidence of notice to him ? 


An objection has been taken by defendant Mary's Counſel, 
That as notice hath been denied by her anſwer, if it be ſworn 


to by one witneſs only, that being but oath againſt oath, can- 
not prevail to eſtabliſh the fact. 


The general rule, to be ſure, is ſo, but it admits of this diſ- 
tinction: Where the denial of defendant is clear, it has been 
adhered to; but where the anſwer is not a poſitive denial of 


the ſame fact, but only as to part, as in the preſent caſe, as to 
the notice to herſelf only, it makes a difference. 


And there are many caſes where the Court, upon the teſti- 
mony of one witneſs, whoſe credit is unimpeached, and what 


he ſwears is uncontradicted by the anſwer, have decreed upon 
this ſingle evidence. 


The defendant Mary denies notice to herſelf; but whether 


there was notice to another perſon, her agent, ſhe paſſes by, 
without giving any anſwer. 


This is a denial indeed as to herſelf, but it is at the ſame 


time what 1s called at law a negative pregnant, that there was 
notice to her agent. 


As 
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As to the evidence of notice to Norton, it is extremely ſtrong; 1747. 1 
for he ſwears that he had notice of the firſt articles ſome time G Wl | 
before the ſecond marriage, and that he had then à copy thereof | 85" 
from the defendant Edward Le Neve, in order to take Counſe!s | 
opinion thereon, how to ſecure againſt the effect of them, and to con- | | 
trive in what manner they might get the better of theſe articles; and 


therefore as to Norton there cannot be a ſtronger notice, 


The third and laſt general Queſtion is, Whether the notice 
to Norton will affect the defendant Mary as a purchaſer, and 
poſtpone her articles and ſettlement, notwithſtanding the Re- 
giſter Act? 


This depends on two things: 


1ſt, Whether any notice whatſoever would be ſufficient to 
take from the defendant the benefit of the Regiſter AQ ? 


2d, Whether perſonal notice to the defendant Mary is re- 
quiſite to poſtpone her? or, Whether notice to her agent is 
ſufficient to do it likewiſe ? 


As to the 1ſt, It is a Queſtion of great extent and con- 
ſequence. | 


The preamble of the ſtatute of the 7th Q. Anne, ch. 20. 
is in ſubſtance, * Whereas, by the different and ſecret ways of 
« conveying lands, &c. ſuch as are ill-diſpoſed have it in their 
power to commit frauds, and frequently do ſo, by means 
* whereof ſeveral perſons have been undone in their purchaſes 
« and mortgages, by prior and ſecret conveyances, and fraudulent 
« incumbrances.” 


Then comes the enacting clauſe, © That a memorial of all 
deeds and conveyances which, after the 27th of September 
1709, thall be made and executed, and of all wills and de- 
viſes in writing, whereby any honours, manors, lands, &c. 
* in the county of Miaddleſex, may be any way affected in law 
Hor equity, may be regiſtered in ſuch manner as is after di- 
* reted: and that every ſuch deed or conveyance that ſhall at 
any time after, &c. be made and executed, /hall be adjudged 
5 U * fraudulent 
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« fraudulent and void againſt any ſubſequent purchaſer or more. 
« gagee for valuable conſideration, unleſs ſuch memorial be 
« regiſtered as by this At is directed, before the regiſtering of 
„ the memorial of the deed or conveyance under which ſuch 
e ſubſequent purchaſer or mortgagee ſhall claim, &c.“ 


What appears by the preamble to be the intention of the 
AQ ? | 


Plainly, To ſecure ſubſequent purchaſers and mortgagees 
againſt prior ſecret conveyances and fraudulent incumbrances, 


Where a perſon had no notice of a prior conveyance, there 
the regiſtering his ſubſequent conveyance ſhall prevail againſt 
the prior ; but if he had notice of a prior conveyance, then 


that was not a ſecret conveyance by which he could be pre- 
Judiced, 


The enacting clauſe ſays, that every ſuch deed ſhall be void 
arainſt any ſubſequent purchaſer or mortgagee, unleſs the memo- 
rial thereof be regiſtered, &c.; that is, it gives him the legal 
eſtate; but it does not ſay, that ſuch ſubſequent purchaſer is 
not left open to any equity which a prior purchaſer or incum- 


| brancer may have; for he can be in no danger when he knows 


of another incumbrance, becauſe he might then have ſtopped 
his hand from proceeding. 


This caſe has been very properly compared to caſes on the 
27th H. 8. for inrolment of bargains and ſales. 


That Act is formed pretty much in the ſame manner with 
this. 


The words of the enacting clauſe: “ That from, &c. no 

*© manors, lands, tenements, &c. ſhall paſs, alter, or change, 
„ from one to another, whereby any eſtate of inheritance or 
“ freehold ſhall be made, or take effect in any perſon or per- 
« ſons, or any uſe thereof to be made thereof, by reaſon only of 
«© any bargain and ſale thereof, except the ſame bargain and 
““ fale 


3 ——ſf —— es RT ne — —— 
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« ſale be by writing indented, ſealed, and inrolled, in one of 
« the King's Courts of Records at VMeſtminſter, or eiſe within 
« the ſame county, &c. where the ſame manors, &c. ſo bar- 
« gained and fold do he, &c.; and the ſame inrolment to be 
« had and made within ſix months next after the date of the 
« ſame writings indented, &c. Ne any uſe ſhall paſs thereof 
% from one to another,” 


What is the meaning of this? 


Before the making of the AQ, any paper writing paſſed the 
uſe from the bargainor to the bargainee, whereby great miſchief 
aroſe ; for it entangled the purchaſers, affected and injured the 
Crown, and was contrary to the rule of law, which required 
notoriety in purchaſes by feoffment and livery, &c. 


But what has been the conſtruction of this ſtatute ever 
ſince? Why, if a ſubſequent bargainee has notice of a prior, 
he is equally affected with that notice as if the prior purchaſe 
had been a conveyance by feoffment and livery, &c. 


The operation of both Acts of Parliament and conſtruction 
of them is the ſame; and it would be a moſt miſchievous thing, 
if a perſon taking that advantage of the legal form appointed 
by an AQ of Parliament, might under that protect himſelf 
againſt a perſon who had a prior equity of which he had 
notice, | 


The caſes put by the Attorney-General are very material: 


Suppoſe (ſaid he) the defendant Mary had by letter of attor- 
ney empowered Norton to tranſact the affair with her huſband, 
and he by means of this agency comes to the knowledge of the 
prior articles and ſettlement, would not this affect the principal ? 
Or ſuppoſe a purchaſer of lands in a Regiſter County orders his 
attorney to regiſter it, and he neglects to do it, and then buys 


the eſtate himſelf, and regiſters his own conveyance, ſhall this 


be allowed to prevail ? 


It certainly ſhall not; for ſuch a purchaſer is out of the con- 


ſequences which the Regiſter Ac guards _ of impoſition 
from 
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1747. from a prior ſecret conveyance, as he had perſonal Knowledge 
ep; of the firſt, 


againſt 
Le Neve. 


There have been three caſes on the Regiſter Act: 
1. Lord Forbes v. Nelſon, 


2. Blades v. Blades, Eq. Ca. Abr. 3 58. 


3. Chival v. Nicholls, roth December 1725, in the Ex- 
chequer. 


The firſt aroſe originally in Ireland, where there is a general 


Regiſter Act, and heard on an appeal to the Houſe of Lords in 
England 22d and 23d February 1722. 


The Earl of Granard, father of Lord Forbes, was ſeiſed of a 
large eſtate, of which he was tenant for life, with remainder to 


his firſt and every other ſon in tail; and had a power of leaſing 
for lives at the beſt rent, 


The Regiſter Act in Ireland paſſed the 6th Q. Anne; Lord 
Granard granted a leaſe for three lives, at the rent of 30 J. a- 
year, which was not regiſtered. 


His Lordſhip, being greatly in debt, came to an agreement 
with Lord Forbes, his eldeſt ſon, by the agency of Mr. Stetoard, 
to take upon him the payment of certain debts of his father, 


and to ſecure a jointure to his mother-in-law, and an annuity to 
his father. 


The eſtate was conveyed to Mr. Juſtice Deyne and Mr, Juſ- 
tice Nutt, as truſtees, during the lite of the father. 


Mr. Steward had notice of this leaſe during the treaty be- 
tween Lord Granard and Lord Forbes, 


The conveyance to the truſtees being regiſtered, they brought 
an ejectment againſt the leſſee of the leaſehold eſtate; and it 
was heard before Lord MippLETON, Lord Chancellor of Ve- 
land, in Febiuary 1721, who then made a declaratioa, rather 
than a decree, That the conveyance was void as againſt the 

I leſſee. 
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leſſee. It came on again before him the 17th February 1721, 
and then determined, there was full notice of the leaſe to Lord 
Forbes, and awarded a perpetual injunction from time to time. 


The judgment of the Houſe of Lords was, That the ſaid de- 
eree be reverſed, and that all proceedings at law of the appel- 


lants againſt the reſpondents ſhould, during the life of Lord 


Granard, be ſtayed, on leſſee's paying the rents, performing 
the covenants, &c. ; but that after the death of Lord Granard, 
Lord Forbes might be at liberty to try the tenant's right to the 
leaſe. 


The decree was reverſed, not becauſe Lord Middleton had 
proceeded on a wrong principle, but had drawn a wrong infer- 


ence from it; for Lord Forbes did not inſiſt merely on the re- 


giſter, but that the leaſe was made contrary to the power ; and 
therefore the Lord Chancellor of Jreland was miſtaken and 
wrong in decreeing the leaſe to be good in every reſpect: and 
the Houſe of Lords ſet the decree right only as to this particular 
part, That after the death of Lord Granard the eſtate deter- 
mined; and therefore left it open to Lord Forbes to diſpute 
whether it was a leaſe purſuant to the power, but gave no relief 
as to the Regiſter Act. 


The caſe of Blades v. Blades came before Lord Chancellor 


KiNG, 2d May 1727. 


William Blades, in 1716, deviſed certain lands to his wife for 
her life, and after her death to his nine children. The wife 
enters, but does not regiſter the will. The heir at law mort- 
gages the eſtate, and has it regiſtered ; and upon a bill brought 
againſt him, denies notice of the will. But it was proved in 
evidence, that he had notice: and the Court faid, that having 
notice of the firſt purchaſe (though it was not regiſtered) bound 
him; and that getting his own purchaſe firſt regiſtered was a 
fraud; the deſign of thoſe Acts being only to give parties no- 
tice, who might otherwiſe without ſuch regiſtry be in danger of 
being impoſed on by a prior purchaſe or mortgage, which they 
are in no danger of when they have any notice thereof in any 
manner, though not by the regiſtry : and that they would ne- 
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ver ſuffer any Act of Parliament made to prevent fraud to be a 
protection to fraud: and therefore decreed for plaintiff, looking 


ufon the lranſaction between the heir at law and mortgagee to be 
colliſive. 


I mention this, not only as a material authority, but as de- 
termined by Lord KING, who, we all know, was as willing to 
adhere to the common law as any Judge that ever ſat here. 


The other caſe, of Chivall v. Nicholls, was in the Court of 
Exchequer, the roth of December 1725, before Lord Chief Ba- 
ron GILBERT, and is a clear authority for giving relief againſt 
the Regiſter Act upon an equity of notice. But then there 


were charges of fraudulent circumſtances beſides, and therefore 
not ſo ſimilar to the preſent. 


Conſider, therefore, what is the ground of all this, and par- 
ticularly of thoſe caſes which went on the foundation of notice 
to the agent. The ground of it is plainly this, That the taking 
of a legal eſtate after notice of a prior right, makes a perſon 
mala fide purchaſer ; and not, that he is not a purchaſer for a 
valuable conſideration in every other reſpect. This is a ſpecies 
of fraud and dolus malus itlelf ; for he knew the firſt purchaſer 
had the clear right of the eſtate, and after knowing that, he 


takes away the right of another perſon by getting the legal 
eſtate. 


And this exactly agrees with the definition of the civil law 
of dolus malus, Dig. Libr. 4. Tit. 3. Dolum malum Servius ita 
definit, Machinationem quandam alterius decipiendi cauſd, cum 
aliud fimulatur, cum aliud agitur. Labeo autem poſſe et ſine ſimu- 
latione id agi ut circumvematur. Poſſe et ſine dolo malo aliud agi, 
aliud ſimulari, ficuti factunt, qui jus ejuſmod: diſſimulationem de- 
ſerviant et tuentur vel ſua vel aliena, Itaque ipſe fic definit do- 
lum malum eſſe omnem calliditatem fallacium machinationem 


ad circumveniendum, fallendum, decipiendum alterum adhibi- 
tum. Labeonis deſinitio vera eff, 


Now if a perfon does not ſtop his hand, but gets the legal 
eftate when he knew the right was in another, machinatur ad 


circumve- 
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et dolus nemini patrocinari debent, Vid, Co, 3 Rep. 78. 
7 Rep. 38. 


Fraud, or mala fides, therefore, is the true ground on which 
the Court is governed in the caſes of notice; and it is a conſe- 
quence of the deciſion of the former queſtion, that notice to the 
agent is ſufficient ; for if the ground is the fraud, or mala fides, 
of the party, then it is all one, whether by the party himſelf 
or his agent; ſtill it is a machinatio ad circumveniendum, and 
the putting à copy of the firſt articles and ſettlement into Norton's 
hands, to take the opinion of Counſel in what manner they could be 
ſet afide, is a contrivance to circumvent, 


It has been ſaid, If this woman has been impoſed on by her 
huſband, ſhe, inſtead of cheating, has been cheated. 


But then who ought to ſuffer? the perſon entruſting an 
agent, or a ſtranger who did not employ him ? He certainly 
who truſts moſt, ought to ſuffer moſt. 


Mrs. Hatt, the third mortgagee in the caſe in 2 Vern. men- 
tioned before, was impoſed on; and ſo was Moore, in the other 
caſe reported there, clearly impoſed on: and yet if this was to 
be any excuſe, it would make all the caſes of notice very pre- 
carious : for it ſeldom happens but the agent has impoſed on 
his principal ; and notwithſtanding that, the perſon truſting 
ought to ſuffer for his ill- placed confidence. 


Therefore, in both reſpects, as agent and truſtee, notice to 
Toſeph Norton is notice to defendant Mary likewiſe. And as to 
the Regiſtry Act, here is ſufficient equity in the plaintiff to 
poſtpone the ſecond articles and ſettlement, notwithſtanding 
thoſe only have been regiſtered. And decreed accordingly. 


circumveniendum. It is a maxim, too, in our law, That raus 
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SHEPHERD againſt INGRAM, 


R. SHEPHERD, of Exning in Cambridgeſhire, by will 
gave all his freehold, leaſehold, and copyhold eſtates, and 

alſo his perſonal eſtate, to truſtees, to hold to them, their exe- 
cutors, adminiſtrators, and aſſigns, in truſt to pay certain an- 
nuities and legacies out of the rents and profits of his perſonal 
eſtate; and in caſe of want of ſufficiency of perſonal eſtate, 
then out of the rents and profits of his ſaid real eſtate. And as 


for and concerning all the reſt, reſidue, and remainder of his 


ſaid real and perſonal eſtate, of what nature or kind ſoever, 
after proviſion made for payment of the ſaid annuities and 
legacies, he gave the ſame to ſuch child or children as his 
daughter Frances Gibſon, otherwiſe Frances Shepherd (who was 
his natural daughter, to whom he had given the greateſt part 
of his eſtate), ſhould have of her body lawfully begotten, whe- 
ther male or female, equally to be divided between them, 
ſhare and ſhare alike, taking upon them the name of Shepherd ; 
but having made no proviſion for the diſpoſal of the reſt, reſi- 
due, and remainder of the ſaid real and perſonal eſtate, in caſe 
his ſaid daughter Frances Gibſon, commonly called Frances 
Shepherd, ſhould die without iſſue of her body lawfully to be 
begotten, then he gave the ſame, after payment of the ſaid 
annuities and legacies, unto Chriftopher Jeafferſon and Joſepb 
Pyke, equally to be divided between them, ſhare and ſhare 
alike, they taking the name of Shepherd. 5 


By a codicil, 26th September 1744, he revokes the bequeſt 
to Feaffer ſir, and declares, that he ſhall have no benefit from 
the reſidue of his eſtate, and deviſes the ſame to Samuel Shep- 
herd and the ſaid Joſeph Pyke, equally to be divided between 
them, for their lives; and directed that the annuities which 
ſhould fall in ſhould go back to the refJuum of his real and 


perſonal eſtate, and be equally divided between Samuel Shepherd 


and Pyke, provided his ſaid daughter ſhould die without leav- 


ing iſſue of her body lawfully begotten 3 but in caſe his faid 
I daughter 
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daughter ſhould leave at her death any child or children, then 
ſuch annuities as ſhould fall in ſhould be divided among 
ſuch children, or go to ſuch only child: and his will was, and 
he deſired that the ſaid codicil ſhould be, and be adjudged to be 
part and parcel of his ſaid laſt will and teſtament. 


The bill was brought by Frances Grbjon, who was then un- 
der age, and unmarried, to eſtabliſh the will, and to have the 
opinion of the Court, and directions with reſpect to the truſts ; 
and upon hearing of the caule, on 25th June 1750, before 
Lord HARDPWICkE, the Court directed, That if there ſhould 
be any ſurplus of intereſt ariſing on any of the funds, after 
payment by the ſaid decree directed to be made thereout, the 
ſame ſhould be laid out in S$2ut4 Sea annuities, ſubſcribed in 
the name of the Accountant General, to the credit of the ſaid 
cauſe, on account of the perſonal eſtate, ſubject to the further 
order of the Court; and declared, that the fame ought to go 
according to the bequeſt in the teſtator's will of the reſidue of 
his perſonal eſtate ; and after directing, in caſe of a deficiency 
of the perſonal eſtate to anſwer the legacies and annuities, that 
ſuch deficiency ſhould be made good out of the rents and pro- 
fits of the real eſtates, his Lordſhip ordered, that ſuch rents 
and profits ſhould from time to time be paid into the Bank, in 
the name of the Accountant General; and that the ſurplus 
ſhould be accumulated and laid up; when the fame ſhould 
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amount to a competent ſum, be placed out at intereſt in the 


Accountant General's name, and ſubject to the contingency in 
the teſtator's will; and that the intereſt and dividends that 
thould ariſe therefrom ſhould, when they amount to a compe- 
tent ſum, be placed out in like manner. And his Lordſhip 
declared, that no part of the ſurplus rents and profits of the 
teſtator's real eſtates was deſcended to, or belonged to Eliga- 
beth Rogers, the heir at law, but the ſame was ſubject to the 
truſts and contingencies in the will; and any perſon that 
might be intitled thereto, according to ſuch truſts and contin— 
gencies, was to be at liberty to apply, as any of ſuch truſts 
ſhould ariſe, or contingencies happen. 


1 After- 


— 
SHEPHERD 
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Afterwards Frances Gibſon married Ingram, now 
Lord Irwin, on 2d Auguſt 1758, and there are three children 
of the marriage, all infants. 


Bill by the plaintiffs, being two of thofe children, the other 
being made a defendant, to have an account of the profits of 
the r-fiduum of the real and perſonal eſtate, as conſtituted under 
the former decree, from the birth of the eldeſt child; and that 
ſo much as became due, from the birth of the firſt child till the 
ſecond was born, may be declared to belong to the firſt; and 
after the birth of the ſecond, till a third was born, to belong 
to the firſt and ſecond child; and that ſo much as became due 
from the birth of the third child, may be declared to * to 
all the three children. 


For the plaintiffs it was argued, That the reſidue was given 
to the children defeaſible, in caſe they ſhould all die before 
Lady Irwin their mother. For the defendants, Shepherd and 
Pyke, it was argued, That the children took no intereſt in the 
reſiduum in the life-time of their mother, but that the whole 
was contingent till her death; and that the intereſt and profits 
were intended to accumulate in the mean time. 


Lord Chancellor Nok THING TON was very clear of opinion, 
that the daughters took a defeaſible intereſt in the reſidue 
and put the caſe of a legal deviſe of the reſidue to the daugh - 
ters, with a ſubſequent clauſe declaring, that if all the daugh- 
ters ſhould die in the life-time of their mother, then the reſi- 
due ſhould go over, that would be an abſolute devife with a 
defeaſible clauſe, and the daughters would in that caſe be 
clearly intitled to the intereſt and profits till that contingency 
happened. And decreed according to the prayer of the bill, 
with liberty to apply in caſe of the birth of any other child. 
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ATTORNEY GENERAL aguinſt HEARTWELL. 


ICHARD HEARTWELL made his. wilt in December 
1734, before the late ſtatute of mortmain, and deviſed all 


the reſidue of his perſonal eſtate to be laid out in land, and 
fettled to certain charitable uſes. 


After the ſtatute, he made a codicil, 16th Fuly- 1739, and 
thereby, after giving a few legacies, confirms his will. 


He died on 1 Ith Auguſt 1739- 


Information to have the reſidue of the perſonal applied a ac- 
cording to the directions of the will. 
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Bequeſt of 
perſonalty by 
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lands for a 
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It is after- 
wards con- 
firmed by a 


codicil dated 


after the ſta- 


_ rote. 


The codicil 
operates as a 
new will, and 
the deviſe is 
void. 


Q. Willett 


V. Sandford, 
_Conira. 


Q. Whether the deviſa-i is void within che ſtatute of mort 


main ?: 


On opening the cauſe by Mr. Clayton, who was the leading 
counſel for the informants, he treated the queſtion as ſettled 
and determined, and for that purpoſe cited the caſes of Aſb- 
burnham v. Bradſhaw, Willett v. Sandfard. But Lord Cha x- 
CELLOR ſtarted a diſtinction between thoſe caſes and this; 
there the deviſe was of real eſtate, here of perſonal; and 


a will ſpeaks at different times with reſpe& to the different 
eſtates. 


This was a ſurpriſe upon the Counſel on all ſides, who were 
not prepared to ſpeak. to this queſtion. However, it was 


argued inſtanter. 


Lord Chancellor NORT HING TON: 


I ſhall always think myſelf happy when I can, by authority 


of Law, control fooliſh and ſuperſtitious acts of perſons diſ- 
poling of their eſtates in mortmain, 
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The diſtinction in Aſpburnbam v. Bradſhaw is not now to be 
diſputed, It was founded upon the certificate of eleven Judges ; 
though I think a great deal might be ſaid in that caſe againſt 
the determination, 


The true reaſon why a will of land takes effect from the 
making, is, becauſe a man 1s not preſumed to give more than 
he had at the time. 


It might have been held, that a will of land is not complete 
till death, and till then it is ambulatory ; and that the deviſe 
in that caſe was within the ſtatute. 


However, the Judges were of a different opinion. 
That was the caſe of a real eſtate, 


But as to the perſonal eſtate, it admits of a different conſi- 
deration. 


The ſtatute makes an inteſtacy. 


This ſtatute differs from the ſtatute againſt Papiſts. The 


deviſe is made abſolutely void. On the other ſtatute it is 


defeated by incapacity in the perſons to take, This diſtinction 
was taken by Lord HarRDwicke in Mag v. Bath Hoſpital, The 
line is to be drawn at the death. The thing does not exiſt 
till then, He might or might not have any perſonal eſtate at 
the time of the will. 


If it reſted on this merely, I think it would be within the 
ſtatute, 


But here the codicil alters the reſduum, and guoad the per- 
ſonal makes a new will. It confirms the will, and conſequently 
makes a new publication of it. 


Therefore declare, 80 mach of the will 2s relates to the reſi- 


due of the perſonal eſtate is void by the ſtatute of mortmain. 


Willet v. Sandford, before Lord HarpwickE. 
| Teſtator, 
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Teſtator, by will made before the ſtatute of mortmain, de- 
viſed a real eſtate to three truſtees for charitable uſes; and by a 
codicil made after the ſtatute, he alters the diſpoſition which 
he made by his will, of part of his real eſtates, by poſtponing 
one of his nephews and his iſſue, He then deviſes the eſtate 
which he had given him by his will, and deviſes it over again, 
and alſo a piece of paſture, to the ſame truſtees, and to two 
others as additional truftees, upon the ſame charitable truſts he 
had given it by his will. 


Q. Whether the codicil revoked the will, and operated as a 
new deviſe ? if it did, then the deviſe to the charity would be 
void by the ſtatute of mortmain. 


Lord HARDWICKE held, That as to the additional land 
given by the codicil, the deviſe was void by the ſtatute of 
mortmain, it being deviſed only by the codicil, which was ſub- 
ſequent to the ſtatute. But as to the other land, he held, 
that neither the beneficial nor truſt eſtate was revoked, as well 
from the nature of the inſtrument, as the words of it. The 
beneficial intereſt is the ſame in the will and in the codicil. 
The codicil is part of the will, and not a revocation of the in- 
ſtrument itſelf, but only a few particular bequeſts in it. This 
is the nature of a codicil, according te Swinb.; and here the 
teſtator ſays, the codicil was by him intended to confirm his 
will, and is therefore to be made part of it. 


Joun Dubner, en Demiſe Tlouas TROLLOPE, 
Gent. again Sir Tomas TROLLOPE, Bart. 


JECTMENT of the manor of Cofe:ck, and other lands, in 

the county of Lincoln, upon the demiſe of Thomas Trollpe, 

Gent. Upon Not guilty, pleaded, a ſpecial verdict is found to 
this effect: 


3 That 
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1734 That Sir Thomas Trellipe, Bart. grandfather of the leſſor of 
TE. the plaintiff, and great-grandfather of the defendant Sir Thc. 


1 mas Trollope, was ſeiſed in fee of the lands in queſtion, and 


Deviſe of had iſſue five ſons, viz. William, Thomas, Chriſtopher, Fames, 


mg dug" + Matthew ; and being ſo ſeiſed, 20th March 1651, made hig 


N win laſt will in writing, and thereby deviſed the manor of Caſwicl 


ſor life, e- to his eldeſt ſon William Trollope for life, remainder to his firit 


5 ſon for life, remainder to the right heirs male of his body 


3 lawfully begotten, remainder to his ſecond, third, fourth, fifth, 


mainder to ſjxth, ſeventh ſons of the body of William, and the heirs male of 


the ſecond, 


&c. ſons of their bodies lawfully begotten, and for want of ſuch iſſue, to 
ol poet of his ſon Thomas Trollope for life, and after to the firſt heir male of 


their bodies, 516 body lawfully begotten. 


remainder to 

T. T. for 

life, and af- i . . . 

©; _r For want of ſuch heir male, to be and remain with his ſon 


A 5 wry Chriſtopher Trollope, and the firſt ſon of his body lawfully be- 
and for want gotten. * And as for my ſon William, the firſt, ſecond, third, 


of ſuch, over. 


Held, T. T. fourth, fifth, ſixth, ſeventh ſon. For want of ſuch iſſue, to be 


ia ail wat and remain to his fourth ſon James Trollpe, and the heirs 


* Q. The male of his body lawfully begotten, and fo to the firſt, ſecond, 
words in Ita- 


lic hould be third, fourth, fifth, ſixth, ſeventh, and the heirs male of their 
left out ; they bodies. | 


ſeem unlike- 


ly to be in- 


_ 2 For want of ſuch iſſue, then to remain and be to his fifth 


they are, ſon Matthew Trollope, and the hetrs male of his body lawfully 


they are not 


material to begotten, and ſo to the firſt, ſecond, third, fourth, fifth, ſixth, 


.the point in 
this 4 ſeventh ſon. 


For want of ſuch iſſue, to remain to the right heirs of Sir 
Thomas Trollope for ever. 


6th May 1645, Sir Th:mas Trollope died ſeiſed, and his eldeſt 
ſon, then Sir 1/:Ulrtam Trollope, entered; and 18th May 1678 
Sir William Trollepe died ſeiſed, without iſſue male, leaving 
iſſue his only daughter Elizabeth, who afterwards died with- 
out iſſue. 


The Jury find, That Thomas Trollipe, the ſecond ſon of 
Sir Thomas Trollope, at the time of making the will, was an 
7 infant, 
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infant, and unmarried, and died in the life-time of Sir Willzam 
Trollope, leaving iſſue 7 homas Trollote, father of the defendant 
Sir Thomas Troilope. 


That Thomas Trollepe, after the death of Sir William Trollope, 
being then Sir Thomas Trollope, entered, and had iſſue the de- 
fendant, his eldeſt ſon ; and afterwards, 23d November 1729. 
died ſeiſed, leaving the defendant his ſon and heir. 


That Chriſtopher Trollope and James Trollape, the third and 
fourth ſons of the firſt Sir Thomas Trollope, the teſtator, died in 
the life-time of the ſaid Sir Tomas, without iſſue. 


That about 7th Auguſt 1691, Matthew Trollope, the fifth ſon 
of the teſtator, died, leaving iſſue Thomas Trollope, his eldeſt 
ſon, leſſor of the plaintiff, 


So that upon this ſpecial verdict it appears, that three of the 


five perſons mentioned in the will, viz. Villiam, Chriſtopher, 
and James, the firſt, third, and fourth, are all dead without 
iſſue, and are quite out of the caſe, 


And the queſtion is between the heir male of Thomas Tyollope, 

ſecond ſon of Sir Thomas Trollope, the teſtator (in which branch 
of the family the eſtate has been all along enjoyed), and the 
heir male of Matthew, the fifth ſon, who is now the leſſor of 
the plaintiff. 


And the title he makes is under the remainder limited to 
Matthew, the fifth ſon, ſuppoſing that it has taken effect; be- 
cauſe three of the remainders are ſpent by death without iſſue; 


Dunger 


againſt 
TrOLLOPE. 


and that the other is not ſubſiſting, becauſe the limitation to 


Thomas, the ſecond ſon, did not create. an eſtate tail, and was no 
more than an eſtate for life to him, and afterwards to his firſt 
heir male for life ; which eſtates are determined by his death, 
and by the death of his firſt heir male, who was the defend- 
ant's father: and conſequently the remainder to Ma7thero, the 
fifth ſon, and the heirs of his body, muſt take effect in the 
Plaintiff, who is his heir male. 
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1734. So that the queſtion ariſes upon the limitation to Thomas 
"Drama Trellope, the ſecond ſon of the teſtator, to whom the Eſtate is 
l appointed to remain in theſe words: “ 7o my fon Thomas 

R E. " . , 

_ « Trollope for the term of bis natural life, and after to the firſt 
« heir male of his body lawfuliy begetten ; and fir want of juch 


% heir male, to be and remain to Chriſtopher,” &c. 


And we are all of opinion, That by virtue of this limitation 
Thomas Trollope became ſeiſed in tail to him and the heirs male 
of his body begotten ; and conſequently the defendant muſt be 
intitled as his heir male of the body of Thomas Trollope, his 
grandfather. And to make this clear and evident, it may be 


proper to divide the Queſtion, and to conſider every part of it 
ſeparately and diſtinctly. | 


1ſt, I would firſt conſider it as a deviſe to a man, and the 


heir male of his body in the ſingular number, and what 
effect ſuch a deviſe will have. 


2dly, Whether a deviſe of an expreſs eſtate for life to the 
ſirſt deviſee, previous to the limitation to the heir male, will 
at all vary the caſe from a plain deviſe to him and the heir 
male, without any ſuch previous limitation for life ? 


3dly, Whether the word %%% being inſerted before the 
words Heir male, which makes it a deviſe to Thomas Trollepe, 
and after to the firſt heir male of his body begotten, will 
make any alteration in the caſe ? 


Athly, What effect the laſt words, and for want of ſuch 
Feir male, in the ſubſequent limitation, will have? and how 


jar they will influence the precedent limitation to Thomas, in 
making it either an eſtate for life or in tail? 


And from the conſideration of theſe four points it will clearly 
appear, that the deviſe to 7homas Trollope for life, and after to 
the firſt heir male of his body lawfully begotten, and for want 
f of ſuch heir male, to be and remain with another perſon, wall 
| give the firſt deviſee an eſtate tail. | 


I ſhall conſider theſe points in their order, and begin with 
that which was firſt mentioned, vis. 


1ſt, What effect a deviſe to a man and the heir male of 
9 his 
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his body will have? and whether it will give the deviſee an 
_ eſtate for life, or in tail? 


How this matter would have ſtood if the limitation had been 
in a deed, is not our affair at preſent to determine, becauſe we 
are now upon the conſtruction of a will. 


But ſince the reaſoning upon the words © heir male,” in the 
ſingular number, in the caſe of a deed, hath been thought pro- 
per and of weight in the caſe of a will, it will be neceſſary to 
take notice of the books which have been cited in the caſe of a 
deed. 


Now it has been inſiſted upon from the firſt Section of T!t- 
tleton, and Coke's comment upon it, That the word “ heirs” in 
the plural is abſolutely neceſſary to create an eſtate of inherit- 


ance ; and Littleton, Section 1. ſays, that the word “ heirs”. 


only can make an inheritance in all feoffments and grants. And 
Coke, 1it Inſt. 8. b. ſays, that every word of Littleton is worthy 
of obſervation, as heirs” in the plural number; for if a man 
give land to a man and his © Heir in the ſingular number, he 
hath but an eſtate for life; for his © heir ” cannot take a fee- 
{ſimple by deſcent, becauſe he is but one, and therefore in that 
caſe his heir ſhall take nothing. 


But this ſeems to be anſwered even in this book, 1 1nft. fo. 20. 
where it is ſaid, that though Lietleton ſaith heirs, yet heir in 
the ſingular number in a ſpecial caſe may create an eſtate tail ; 
as appears by 39 A. 20. 1 Inſt. 22. where Coke ſays, That of 
all the eſtates tail moſt corrected and reſtrained, that I find in 
our Books, is the eſtate tail 39 A/. 20. where lands were given 
to a man and to his wife, and to one heir of their bodies law- 
fully begotten, and to one heir of that heir only ; which he 
agrees to be an eſtate tail: which ſeems to contradict his former 
opinion, in a ſtronger inſtance than he had before put. The 
former inſtance was of a gift to a man and his heir male in the 
ſingular number; and however it may be conſtrued to give the 
_ eſtate a deſcendible quality, to every heir one after another, 
when there is nothing particular to reſtrain it to one heir only, 
yet when it is limited after the deceaſe of the grantee or donee, 

6A as 
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1734. as in 39 A/. 20. to the firſt and ſecond heir only, it is a plain 


chere declaration of the donor, that it ſhall go no further, and in ſuch 
| 14e . a reſtriction as ſeems to deprive it of the quality which is the 

true deſcription of an eſtate of inheritance, vig. that it is an 
| eſtate deſcendible to all generations: and therefore this of 
39 AJ. 20. can never be an eſtate tail, unleſs a grant to a man 
and one heir male, or a grant to a man and his heir male in the 


| ſingulat number, will make it ſo. 


| And therefore one would think, that the words Heir male in 


[ the ſingular number ſhould give the eſtate a deſcendible quality, 
and make it inheritable, 


And it does not appear, that Littleton ever intended to ſay 
otherwiſe ; for he was not conſidering, whether the word heir 
in the ſingular number was equivalent to hezrs in the plural; 
and was only ſaying, that the words © for ever” alone, as a 
grant to a man * for ever,” would not create an inheritable 
eſtate : for it muſt be ſaid, 0e ſhall take and enjoy this eſtate 
% for ever?” And to eſtabliſh this as a rule of law, he ſays, 
that the word © heirs”? only can make an eſtate of inheritance 
in feoffments and grants: and one can hardly ſuppoſe, that 
the caſe of the word “ heir“ in the ſingular number was then 
thought of, or that he intended to ſay, that it ſhould not be taken 
collectively, and ſhould mean but one heir only. And the rea- 
ſon given by Lord Cote, 1 Ii. 8, b. that the heir ſhould take 
nothing becauſe he was but one, 1s by no means convincing, 
and can never hold, when it 1s conſidered that there can be but 
one heir at one time: for heirs are to take one after another, 
in a courſe of deſcent; and there can be but one heir at once. 
And there 1s allo a conſiderable authority, Reg. Jud. 6. to this 
purpoſe, where there is a ,. fa. brought by an iſſue male to 
execute a fine of lands granted to his father, and hæredi maſculb 
de corpore ſuo precreato z and there is no reſolution of any Book 
or Court to the contrary, except in Shelley's Caſe 104. which 
| was only arguendo, 


| But however it may ſtand upon a feoffment or grant, yet it 
| can never be imagined, that the word heirs is neceſſary to make 
an eſtate of inheritance in the caſe of a deviſe, Coke ſays ex- 

| preſsly, 
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preſsly, 1 It. 9. b. That a deviſe to a man in perpetuum or in 
fee, or to him and ſanguin; ſuo, or ſemini ſus, will make an 
eſtate of inheritance by the intention of the teſtator ; and it is 
as reaſonable to infer, that the teſtator intended to give an eſtate 
tail by the limitation to the father for life, and afterwards to 
his heir male; for it 1s plain he intended to give a deſcendible 
eſtate, that ſhould go from the anceſtor to the heir, an eſtate 
that may be inherited ; and therefore it may reaſonably be in- 
tended, that he deſigned an eſtate tail, an eſtate inheritable by 
the heir male of his body. And it is ſo declared in the caſe of 
Clerk v. Day, Cro. El. 213. where it is ſaid to be agreed by all 
the Juſtices, That a deviſe to a man and the heir of his body 
is an eſtate tail, and ſhall go to all the heirs of his body; for 


time; and this ſhall go from heir to heir, 


This was an opinion they all agreed in, though they differed 
in the principal point, which was a deviſe to a daughter for a 
term of her life ; and if ſhe marry, and have any heir of her 
body lawfully begotten, then that heir after her deceaſe ſhould 
have the land, and the heir of their bodies lawfully begotten ; 
and if the daughter did die without iſſue, the remainder over, 


The fact was, that the daughter married, but died leaving 
iſſue, who enfeoffs the leſſor; and he brought an ejectment 
againſt the huſband, who claimed as tenant by the curtely ; and 
the Queſtion was, Whether the deviſe to the daughter gave her 
an eſtate tail executed? or whether ſhe had an eſtate for life 
only ? 


| This caſe is reported in ſeveral Books; viz. Co. Elix. 313. 


but in different manners in regard to the opinion of the Court ; 
and therefore has been cited on both ſides of the queſtion, but 
is of no authority on either, for it never was reſolved: and this 
appears by the record, which is entered Hil. 35 Eliz. Rot. 467. 
B. R. by the name of Clerk v. Day. It is ſtated in Cro. Elig. 
according to the Record ; but no judgment was ever given 
in it. 


2 Jon. 


beir is nomen collectiuum; and one can have but one heir at one 


1 Rol. Abr. 832: 839. 2 Rol. Abr. 417. Moor 593. Owen 148. 
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2 Jon. 111. 113. Gould v. Goddard, Deviſe to a man for 
life, and afterwards to his next heir male, and for default of 
ſuch iſſue remainder over, is ſaid and reſolved to be of the ſame 
ſenſe with heirs male. 1 Buljtr. 219. 1 Ro. Abr. 836. Whiting 
v. Wilkins. If a man deviſe land to R. his younger ſon for 
ever, and after his death to the heir male of his body for ever, 
with divers remainders over; by this deviſe R. has an eſtate 
tail, and not an eſtate in fee, which is made by the words heir 
male in the ſingular number only, 


Another caſe is in Styles 249. 1 Ro. Abr. 627. Bawley v. 
Loudal. The words of the book are, If A. ſeiſed of a copy- 
hold in fee, ſurrender it to the uſe of his will, and afterwards 
by his will deviſeth it to B. his couſin, for his life, and after 
his death to the heir of his body begotten for ever ; in this caſe 
the word Heir being limited to the body of B. is nomen collecti- 
vum, and all one with the word heirs, and the words for ever, 
which in a deviſe make a fee, are only put to ſhew his intention ; 
as uſual when land is given to one and his heirs for ever; and 
therefore in this caſe it is a fee executed in B., and his heirs 
are in by deſcent, and not by purchaſe. And this is not like 
to Archer's caſe, 1 G. where the deviſe was to one for life, and 
after to his heir male, and to the heirs male of ſuch heir male; 
for there the inheritance 1s limited to the heirs of the body of 
ſuch heir male; which ſhews, that the words for ever were not 
made uſe of as a reaſon to help out the words Heir male in the 
ſingular number, which was offered as an anſwer to theſe laſt 
caſes. 


There are caſes indeed where a deviſe to the father for life, 
and after to his next heir male, and to the heirs male of ſuch 
next heir male, has been held to be only an eſtate for life in the 
father, with a remainder in tail to the next heir male, which 
are certainly right; but the reaſon is, becauſe the inheritance 18 
expreſsly limited to the heirs male of ſuch heir male. It is not 
a deviſe to a man and his heir male, and to the heirs male of 
ſuch heir male: which ſhews, that the words heirs male being 
the words which firſt limit the entail, are grafted upon the 
words Hir male, and operate as a deſignatio perſenæ, and pre- 

1 vent 
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vent the operation of them as words of limitation upon the 
eftate limited to the father; which was Archer's caſe, 1 Cro. 66. 
Co. Eliz. 45. 2 And. 37.; for that was a deviſe to Robert 
Archer, the father, for life, and afterwards to the next heir 
male of Robert, and to the heirs male of the body of ſuch next 
heir male: in which caſe it was held, that Robert had but an 
eſtate for life, becauſe he had an expreſs eſtate for life deviſed 
to him, and the remainder is limited to the next heir male in 
the ſingular number, and to the heirs: male of ſuch heir male; 
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which ſhews plainly, that the father is not to take an eſtate of 


inheritance, for the deviſor has not limited the eſtate to his heirs 


male, but to the heirs male of bis betr male. 


It muſt be confeſſed, that the deviſe of the expreſs eſtate for 
life, the remainder to the next heir male in the ſingular num- 


ber, is ſaid in the report of Archer's caſe to be the reaſon why 


the Court adjudged it an eſtate for life. 


But in no caſe ſince that time has it been conſidered or under- 
ſiood as a reſolution upon that ſingle ground; but the ſubſe- 
quent limitation to the heirs male of ſuch heir male has been 
looked upon as the true foundation for that reſolution, 


It is ſaid by HAL, 1 Vent. 215. That a deviſe to one for 
life, and after his deceaſe to his heir, hath been held a fee; for 
beir is nomen collectivum. But Archer's caſe, ſays he, is a deviſe 
to A. for his life, and after to his heir, and to the heirs of ſuch 
heir ; in which caſe he ſays, that becauſe the words of limita- 
tion were put to the word heir; therefore heir was taken to be 
defignatio perſona, and reſolved that he ſhould take by purchaſe. 
And upon the ſame foot is this caſe of Archer's treated, 1 Ro. 
Abr. 627. in Bowey v. Lowdal, and Styl. 249. 


And if a deviſe to a man and his heir male in the ſingular 
number will have the ſame effect as a deviſe to him and his 
heirs male in the plural, there can be no queſtion upon the 
ſecond point. | 


6B | Point 
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1734. Point 2d. Whether a deviſe of an expreſs eſtate for life, be- 


ers fore the limitation to the heir male, will prevent the effect of 


again/} that limitation? 


T ROLLOPE. 


For whenever an eſtate for life is given with a remainder to 
the heirs, or the heir of the body of the grantee, it will be an 
cate of inheritance executed in the grantee : for when there is 
an eſtate of freehold limited to the anceftor, no ſubſequent 
limitation to his heirs, or to the heirs of his body, can make 
them purchaſers ; but the grantee will be ſeiſed in fee accord- 
ing to the ſubſequent limitation, though the firſt eſtate limited 
to him was an eſtate for life granted by expreſs words; and 
therefore if heir male in the ſingular number will have the ſame 
effe& with heirs male in the plural, an expreſs eſtate for life, 
limited to the grantee, will be of as little conſequence in one 
caſe as the other, 


The caſe of Ring v. Melling, 1 Vent. 214. is caſe in point: 
for in that caſe there was an expreſs eſtate for life deviſed ; for 
the land was deviſed to Bernard for and during his natural life, 
and after his death to ſuch iſſue as he ſhould have of the body 
of his ſecond wife. 


Point 3d. The next Queſtion will be, Whether a deviſe to a 
man for life, and afterwards to his fr/t heir male, will be a 
different eſtate from a deviſe to a man for life, and afterwards to 
his heir male, without the word fr? ? and whether the inſert- 
ing the word t makes any alteration in the caſe ? 


8 v. Now we are all of opinion, That a deviſe to a man and his 
nal, in a ' : : . 
Ch. 11 G. 2. firſt heir male can have no other effect than a deviſe to him and 
MS. (A). ENS 

(3) his heir male in the ſingular number, without the word ; 
. Lovelace 0 : rn 
v. Lovelace, for the heir male and the firſt heir male muſt neceſſarily be the 
on 40. ſame perſon; for the heir male muſt be the immediate heir 


elde. male, and conſequently the firſt heir male. 


A deviſe to a man for life, and afterwards to his firſt ſon, 
would have given a remainder which would have veſted in the 
Hirſt ſon in the life-time of his father; but a deviſe to the firſt 

IO heir 
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heir male could not take effect till after the death of the father, 
when the heir male and the firſt heir male muſt be the ſame 
perſon : and therefore the word i can make no alteration in 
this caſe, but the ſame naked Queſtion will till remain, Whe- 
mer a deviſe to a man for life, and afterwards to the heir male 
of his body in the ſingular number, will create an eſtate tail? 
And the caſe of Lovelace v. Lovelace, Cro. Eliz, 40. which has 
been cited on the other ſide of the argument, is not to the con- 
trary ; for that was a deviſe to a man and to his eldeſt iſſue 
male, he having no ſon at that time: and it was adjudged no 
eftate tail, but for life only; for a man may have many iſſues, 
one, two, three; and therefore when there is a deviſe to him 
and his eldeſt iſſue, it is a deſcription of the perſon particularly 
deſigned to take, and ſhall go no further than to that perſon 
only. But the caſes of firſt or eldeſt ue, and the firſt or eldeſt 
heir, are very different; for a man can have but one heir at a 
time; and therefore if the deviſe be to him and his eldeſt heir, 
or firſt heir, the caſe will be the ſame as if the deviſe had been 


to him and his heirs generally. 


Point 4th. But ſuppoſing that a deviſe to a man for life, 
and after to the heir male of his body, will not create an eſtate 


tail; yet the ſubſequent words, which are, “and for want of 


ſuch heir male, to be and remain with Chri/opher,” &c. will 
effectually do it. | 


For that ſuch heir male muſt be the heir male of Thomas, as 
the firſt deviſee for the deviſe is to. Thomas Trollpe, and after 
to the firſt heir of his body lawfully begotten, and for want of 
ſuch heir male, the remainder over. 


So that the caſe 1s no more than if a deviſe had been made 
to a man for life, and if he died 207thout heir male, the remain- 
der over, which would certainly make an eſtate tail; for if he 


died without any heir male, he certainly died without a firſt 
heir male; and if he died without a firſt heir male, he died 
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40. 


without any; and the words for war? of ſich iſſue will make 


an eſtate tail by implication; according to Rebinſon's caſe, 


died 


4 fac. I Vent. 230. and was a deviſe. to A. for life, and if he 


T_T — — —— — — 
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1734- died without iſſue, the remainder over: A. took an eſtate tail. 
573” And there are many other caſes to the ſame effect. 
1.2255 

And there is a very ſtrong caſe to this purpoſe, Hit. 
42 and 43 Eliz. cited by HALF, 1 Vent. 231. by the name of 
Byfield's caſe; which was a deviſe to A., and if he died not 
having a ſon, then to remain tothe heirs of the teſtator : which 


was held to be an eſtate tail. 


Note, This And Burley's caſe, 43 Elzz. cited by Hax, 1 Vent. 230. is 


cauſe was 


tried a Bar, a caſe in point; for there was a deviſe to A. for life, remainder 
. N p* to the next heir male, and for default of ſuch heir male, to 


found by a - i . 8 : 
ſpecial 3 remain over, adjudged an eſtate tail. For when it is ſaid, that 


which verdiet for want of ſuch iſſue ; 1 
ee the land ſhall remain over, it is plainly 


times . meant, that it ſhall not remain over till the iſſue failed; and 
wards ſo- 


* the iſſue muſt have it ſo long (for nobody elſe can); and ſoit 


gued at the jg an eſtate tail. . 
Bar, and this | 


Term Jacg- 
ment for the | . 
defendant And therefore, ſince a deviſe to a man for life, and after to the 


nanimouſly, . 1 
_— _—_ firſt heir male of his body lawfully begotten, and for want of 


Evres, Mr. ſuch heir male, to another, will raiſe an eſtate tail in the de- 
ul. Denton, 0 . | 
bar Jul, * viſee, judgment muſt be given for the defendant, who claims 


br Reeve. as heir male under ſuch a limitation. 


'This caſe was affirmed in the King's-Bench unanimouſly, on a writ of error. 


iſt Aug. y 
3 BrROMFIELD againſt Cuhichzs TER. 


If a bill be THE defendant obtained an order to refer the bill for ſcan- 


referred for 


— and dal and impertinence ; and the Maſter reported it ſcandal- 
INIPErTIiNence, . . 0 
and ſo re- Ous and impertinent. Exceptions were taken to the Maſter's 


3838 report, and allowed; and on 18th May laſt an order was then 


ing a to obtained by the plaintiff, to have his coſts of the reference 


and allowed ; taxed, and paid by the defendant: and being made without 
the plainu . . 8 

ſhall have the notice, motion was made on the 18th, to diſcharge that order; 
coſts of the 


reference; when a precedent of Frese v. Culpepper being produced by the 
but he ſhall plaintiff's Counſel, the Lord CHANcRLLOR refuſed to diſ- 


not, on ex- 


_ be- charge the order. The defendant having ſince diſcovered ſeve- 
I | ral 
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ral orders of the like kind, which were diſcharged, the defend- 1764. 
ants applied by petition, to diſcharge the order of the 18th May, 9 


and inſerted the precedents in the petition. againſt 
CHiCcHEs- 


TER. 
Upon hearing the petition, Lord CHANCELLOR took a diſ- to the Ma- 

tinction between this caſe and the precedents: they were for of hives: 
. . 7 ; . : larity. 
irregularity, which happens every day ; but this for an impu- 
tation upon the plaintiff, charging him falſely with having in- 

ſerted ſcandal and impertinence in his bill; and if ſuch refer- 

ence were to be encouraged, every bill would be ſtuffed with 
impunity. Therefore, as it is a reflection upon the party, and 


coſts are diſcretionary, he refuſed the petition. 


Freke v. Culpepper, before Sir Joux STRAxXGE, Maſter of gin May 
the Rolls : 9225 


Reference for irregularity, and reported irregular ; and on 
exceptions to Maſter's report, which were allowed, an order 
was then -obtained, without notice, to tax the coſts of the 
reference. 


Knight v. Dekin. Reference for irregularity in taking inter- m July 


rogatories and depoſitions, and the Maſter reported them irre- "149" 


. This was 
gularly taken. Exceptions to the Maſter's report, and allowed. — 


An order was then obtained, by petition to the Maſter of the ayer 


. PRE. whether in- 
Rolls, to tax the coſts of the reference ; and upon application ens i re 


afterwards, diſcharged by Lord HAR Dw1cKE, and depoſi- 
tions taken 
thereon were 


Stevens v. Long *. The defendant procured a reference for **gvlarly ex- 
irregularity in ſuing out proceſs of contempt for want of an taken. 
anſwer; and the Maſter reported in his favour ; but the report „ oy. 
was ſet aſide, on exceptions taken thereto, And on the 8th 755+ 
April 1755, the plaintiff obtained an order of the late Lord 
HAaRDWICKE, for defendant to pay the coſts of the reference; 
and the Maſter, in purſuance of ſuch order, taxed the coſts, and 
made a report thereon : but before the ſame were paid, vi. on 
the th Aug. 1755, the defendant preferred his petition to his 
Lordſhip, ſtating as aforeſaid, and that the defendant Long was 
adviſed that the ſaid order of the 8th April was irregular; for 
that the Maſter having reported in favour of him, the defend- 
ant, the plaintiff therefore was not intitled to coſts, no more 
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than a plaintiff in error at Law is entitled to coſts; and there. 
fore the defendant Long prayed, by his faid petition, that the 
ſaid order of the 8th of April might be ſet aſide for irregulari- 
ty, with cofts, and that proceedings thereon might be ſtayed 


till the hearing the petition. His Lordſhip took the matter into 


conſideration, and conſulted with his Secretary and Regiſters 
thereon, and directed them to ſearch for precedents; and upon 
the aforeſaid precedent of Knight v. Dekin being produced to 
his Lordſhip by his Regiſter, his Lordſhip ordered an attend. 
ance upon the ſaid petition, and that all proceedings under the 
ſaid order of 8th April ſhould in the mean time be ſtayed. 
The petition was heard before his Lordſhip on 1ſt November 
1755, when his Lordſhip made an order for diſcharging his 
order of the 8th of April, at the ſame time ſaying, that he did 
it not only on account of the ſaid precedent of Knight v. Dekin, 
but from the reaſon of the caſe. 


26th July 1759, Nugent v. Jones. A reference for irregula- 
Tity was directed to a Maſter, at the defendant's requeſt, and 
the Maſter made his report in favour of -the plaintiff : where- 
upon defendant excepted to the report, and Lord HENLEV, 
Cbancellor, allowed the ſame; and on 26th Fuly 1759 the de- 


fendant ſerved a notice of motion, that the plaintiff might pay 


him the coſts of the reference to be taxed ; which motion was, 
on the 28th of ſaid July, debated by Counſel on both ſides, and 
rejected, | 


ARNOLD againſt KEMPSTEAD and Wife. 


7ILLIAM TAPPING, by will, gave his wife his leaſehold 

houſes in Queen's Square, Weſtminſter, for life, remainder . 
to William Arnold, ſon of his nephew John Arnold. He alſo 
gave her 10 J. a- year during widowhood, to commence from 
his death (20 J. to be paid within twelve months), out of his 
neat rents and profits of his freehold eſtates in Queen's Square ; 


and gave her certain furniture; and gave his nephew Jh 


Arnold all his freehold eſtates for life, with remainder to his 
8 ſon 
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ſon William Arnold in fee, ſubject to the payment of 10 J. a- 
year to his wife during widowhood, 


Bill by plaintiff, for an account, and that the defendant, the 
widow, may make her election, either to take under the will, 
or to abide by her dower. 


The widow by her anſwer inſiſted on both. 


Q. Whether the deviſe in the will to the wife is to be con- 
ſidered as a ſatisfaction for her dower ? 


The caſe of Lawrence v. Lawrence was relied on for the 
widow. | 


Lord NoRTHINGToN, Chancellor, admitted the principle in 
Lawrence v. Lawrence; but ſaid, in this caſe it was the mani- 
feſt intention of the teſtator to give her the annuity in ſatisfac- 
tion of dower.; for he has diſpoſed of all his freehold eſtates, 
ſubject to the annuity of 10 /. which he had given his wife, ſo 
that ſhe was to have no more out of his eſtate than the annuity. 
Her claim of dower is in contradiction to the will, and if 
ſhe inſiſts upon it, ſhe muſt give up the deviſe, according to 
the principle in Noys v. Mordaunt ; therefore ſhe muſt make 
her election; which ſhe accordingly did by her Counſel in 


Court, to take under the will, 


BRAMHALL againſt Hir, 


N the marriage between George Bramball and Anne his wife, 
who was then a widow, and ſeiſed of an eſtate in fee, 
articles were entered into, by which George Bramball covenant- 
ed, that Anne, his intended wife, ſhould have power by deed 
or will to diſpoſe of her eſtate, after her deceaſe, to any perſon 


whatſoever; and that he would do any act to confirm the 


lame, 


After 
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In Chancery, 
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A woman 

by marriage 
articles re- 
ſerves a power 
of diſpoſing 
of her pre- 
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After marriage, the wite, by leaſe and releaſe, reciting the 
articles, conveyed her eſtate to truſtees, after her death to the 
uſe of her natural ſon for life, with remainders over. 


Afterwards the huſband and wife levy a fine of the premiſes, 
and declare the uſes different from thoſe of the releaſe. 


Lord NokTH1NGTON, Chancellor, held, That the wife 
having the legal intereſt in her, the leaſe and releaſe were not 
good to paſs her eſtate, either as a conveyance or as an execu- 
tion of a power; and that the eſtate paſſed by the fine. 


Walchr againſt Sir Henry. ENGLEFIELD, and 


Others. And croſs Cauſe, 


RANCIS CARRINGTON, - upon his marriage with Sir 

Henry Engl:jield's ſiſter in 1730, ſettled his eſtates in Mar- 
wickſhire, Leiceſterſhire, and Shropſhire, upon himſelf, and the 
iſſue male of the marriage, ſubject to a rent-charge of 500 l. 
a-year to his wife, and a proviſion for younger children and 
daughters of the marriage, with remainder to his uncle Charles 
Smith and his iſſue male, in ſtrict ſettlement, with remainder 
to his uncle William Smith, in like manner, with remainder to 
his own right heirs. And in the ſettlement there were two 
powers of revocation, the one enabling him of his own autho— 
rity, by any writing atteſted by two witneſſes, to revoke any of 
the uſes ſubſequent to the proviſions for the iſſue of the mar- 
riage, and to appoint new uſes ; the other enabling him, with 
conſent of his wife and certain truſtees, to revoke any of the 
uſes of the ſettlement, and to appoint new. 


He afterwards, with conſent of his wife and truſtees, exe- 


cuted the laſt power with reſpe& to the leaſchold eſtate, and 


limited it to truſtees to pay debts. 


After that, with the like conſent, he executed the laſt 
power, and revoked the uſes of the Warwick and Shropſhire 
11 eſtates; 
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eſtates, and after appointing 300 J. a- year for the ſeparate uſe 


of his wife during her coverture, he limits thoſe eſtates to the 


old uſes. 


He afterwards made his will in 1748, and reciting the 
power reſerved to himſelf, he revokes the uſes of Warwick and 
Shropſhire eſtates, ſubſequent to the proviſion for the iſſue of 
the marriage, and hmits the eſtates, in caſe of his death with- 
out iſſue male, to Lord Cadogan, Sir Henry Englefield, and Mr. 
Plouden, in truſt to pay his debts, funeral expences, and the 
legacies and yearly rent-charges thereby given; and (inter 
alia) gave a legacy to Sir Henry Eugleſield, in the words fol- 
lowing : © I give and bequeath unto my brother-in-law, Sir 
« Henry Englefield, one yearly rent-charge of 200 J. for his 
« life, clear of all taxes and deduQtions, payable by two equal 
„ half-yearly payments in the year, at Lady-day and Mzichae!- 
„mas day; the firſt payment to begin and be made on ſuch of 
« the ſaid feaſts as ſhould next happen after my deceaſe without 
_ «4. jſſue male as aforeſaid, with proper powers. for entry and 
&« diftreſs for recovery thereof.” And after payment thereof, 
he deviſes the eſtates to his uncles and their iſſue, in the ſame 
manner as they were ſettled on them before. 


On 19th May 1749 he made a codicil to his will, atteſted 


only by two witneſſes, as follows:“ Whereas I have in my 


* will bequeathed only 200 J. a-year to my dear brother Sir 
* Henry Englefie/d, by this codicil I bequeath to him, the ſaid 
% Sir Henry Englefield, the additional ſum of 100 /. a-year 
* more, payable to him as mentioned in my will.” And he 
then gave an annuity, and ſeveral ſpecific and pecuniary 
legacies. | 


Carrington died in the year leaving a daughter, Tergſa, 
his only child. 


In 1753 Charles Smith died without iſſue. 


Tereſa died in 1754, inteſtate, and without iſſue ; and William 
Smith died in 1758 without iſſue, having deviſed his eſtate to 
defendant Duane, in truſt for plaintiff, 
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Upon the death of William Smith, the truſt inheritance 
deſcended upon Conſtantia, the wife of Peter Helford, and 
Catharine Carrington, in moieties, as ſiſters and heirs at law of 
Francs Carrington. 


On the marriage of Peter Holford with the ſaid Corftantia, 
who was then the widow of John Wright, and by whom ſhe 
had one child, the plaintiff /rig/zt, articles were entered into, 
dated 1 5th September 1755, between Peter Holford of the one part, 
Conſtantia of the ſecond part, Sir Edward Smith and Thomas Bram- 
fon of the third part; whereby, after reciting the intended mar- 
riage, and that ſhe was ſeiſed of a copyhold eſtate of inheritance 
of 146 J. a-year, and entitled to a rent-charge of 300 J. a-year 
for her life, as her jointure, made on her marriage with her 
former huſband, and had great expectations of a conſiderable 
acceſhon of fortune from ſeveral relations; and that Peter Hol- 
ford, not being in poſſeſſion of any eſtate out of which any 
proviſion might be made for her, and that it was agreed between 
them, that the copyhold lands and the rent-charge ſhould be 
to the ſeparate uſe of C:n:/tantia ; and that all ſuch eftates, either 
cal or perſonal, or of any kind whetſiever, which ſhould or might 
deſcend upon or come to her during her coverture, or to her huſ- 
band in her right, by deſcent, or by virtue of any remainder or 
rever/ion, or of any deviſe, gift, or bequeſt, or by virtue of the 
ſtatute of diſtributions, or by any means whatſoever, ſhould 
likewiſe be to her ſeparate uſe, and to be applied and diſpoſed 
of from time to time, as ſhe ſhould by any deed or deeds exe- 
cuted in her life-time, or by her laſt will and teſtament, duly 
made and publiſhed in the preſence of three or more credible 
witneſſes, direct or appoint, notwithſtanding her coverturc. 
Peter Holford covenants with Sb and Bramſton, upon requeſt, 
to execute all ſuch deeds and ads as ſhall be adviſed by the 
Counſel of the ſaid Omſlantia, for the better and more effec- 
tual ſecuring the ſaid copyhold eſtate and rent-charge for the 
ſole and ſeparate uſe of the ſaid Cinflantia, notwithſtanding her 
coverture; and would from time to time, and as any eſtate 
real or perſonal ſhould deſcend upon or come to the ſaid Con- 
ftantia, or to the ſaid Peter Hoſford in her right, by deſcent, de- 
vile, bequeſt, or gift, or by virtue of any reverſion or remainder, 


limited, or thercaſter to be limited, or by virtue of the ſtatute 
of 
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of diſtributions, or by any means whatſoever, execute, do, and 
perfect all ſuch deeds, acts, conveyances, and aſſurances, . 
veſling the ſame in ſuch perſon or perſons as the ſaid Con/tantia 
ſhould appoint, in truſt for the ſole and ſeparate uſe of the ſaid 
Conſtantia, and to be ſubject to ſuch diſpoſition as the ſaid Con- 
ant ia ſhould make thereof, by any deed or ad, or by her laſt 
will-or teſtament atteſted by three witneſſes. 


Confiantia made her will on the 13th May 1758. After. 
taking notice of the ſaid articles, and that ſhe was intitled to 
one moiety of the undivided premiſes, did, by virtue of the 
power reſerved to her by the ſaid articles, deviſe her faid 
moiety of the undivided 'premiſes, to truſtees, to the uſe-of 
her huſband for life, remainder to truſtees for 500 years, to 
raiſe portions for the younger children by Holford, remainder 
to her firſt and other ſons by Holford in tail male, remainder 
to all and every her daughters by Holſord in tail general, as 
tenants in common; and for default of ſuch iſſue, to her own 
right heirs, 


She afterwards died on the 17th July 1758, leaving two 
daughters by Holſord, Catharine Maria and Conſtantia Maria, 
the latter of whom died ſoon afterwards an infant, and without 
iſſue. 


Catharine, by leaſe and releaſe of the 1ſt and 2d of June 
1759, for the natural love and affection, conveyed her undi- 
vided moiety of the premiſes to Nathaniel Templeman, his heirs 
and aſſigus, to the uſes and upon the truſts therein mentioned, 
diz. to the uſe of truſtees for 500 years, ſubject thereto, to 
ſuch uſes as the plaintiff 7% Wright ſhould, after his attain- 
ing his age of 21 years, by deed or will appoint, and in de- 
fault thereof, to him in tail, with remainder to herſelf in fee; 
and the ſaid term of 500 years was declared to be upon truſt, 
by mortgage, ſale, or other diſpoſition, to raiſe 500/1, to pay 
the ſame to the ſaid Catharine Carrington, to her own uſe, or 
as ſhe ſhould appoint, and in default of appointment, to her 
executors and adminiſtrators; and upon further truſt, in caſe it 
ſhould be judicially determined, that by virtue of the teſta- 
mentary writing of May 1758, executed by Con/lantia as afore- 
laid, the faid Con flantza Maria Holford, the ſurviving daughter 
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of the ſaid Conflantia, ſhould not be intitled to her mother's 
moiety of the premiſes, then the truſtees were to raiſe the ſum 


of 6300/7. for the portion of the ſaid Citharime Maria Holford, 
to be paid in manner therein mentioned. | 


Bill by plaintiff Wright againſt Lord Cadogan and Sir Henry 
FEnglefield, for an account of the perſonal eſtate of Charles and 
William Smith. 


Three Queſtions were made at the Bar: 


iſt, As between plaintiff Might and Cutharine Maria 
Holford, Whether the appointment by Mrs. Holford's will 
is good? | 
2d, Suppoſing it is, Whether Catharine Maria is intitled 
to the whole, by way of croſs remainders? or whether upon 
the death of Con/ſiantia Maria, her moiety did not go to the 
- plaintiff, as heir at law to his mother? 
3d, Whether Sir Henry Englefield is intitled to the addi- 
tional annuity of the 100 under the codicil ? 


Lord CHANCELLOR, upon the Counſel for the plaintiff ar- 


guing the ſecond and third Queſtions, declared his opinion 
clearly againſt them upon both. 


Nate, The Counſel argued the third Queſtion upon the 
words of reference in the codicil, and contended, that the words 
„ payable as in my will,” extend to the fund as well as to the 
mode of payment, and meant to charge the additional annuity 
on the real eſtate only; and that the codicil not being atteſted 
by three witnefles, the annuity is void. 


But they did not conſider the Queſtion which was intended 
to be inſiſted on by Sir Henry Englefield's Counſel, Whether the 
codicil was not an execution of the power reſerved to him by 
the ſettlement of 1730? 


Lord NoRTHING TON, Chancellor 


The ſecond and third Queſtions do not admit of my ſaying 
more than that Sir Henry Englefield is intitled to the annuity 


2 out 
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out of the perſonal ; and Miſs Helford, if intitled at all, is fo 
to the whole of her mother's moiety, 


As to the iſt Queſtion. I am of opinion, that the articles 
were 2 good reſervation of the eſtate, and diſpoſition of it, and 
the will is a good appointment ; and that the ſurviving daugh- 
ter is intitled to the whole of the moiety. It has been admit- 
ted, that if a woman before marriage retains a power over a 
legal eſtate, to be exerciſed by way of execution of a power, 
ſhe may do it; and though ſhe has not done it with all the 
forms, yet the Court will ſupply them in favour of a perſon 
having a meritorious conſideration, 


Churchill v. Devet, February 1754. 


It is ſaid, ſhe could only do it by new modelling her intereſt. 
But ſhe muſt have done it by way of grant; for ſhe could not 
convey a truſt, the eſtate being in Lord Cadogan and Sir Henry 
Engliſield: and if ſhe had attempted it by way of grant, it 
could only have operated by way of declaration of truſt, If 
ſo, the law ſays things need not be done per plura, which can 
be done per paucicra. By the articles ſhe declares, that the 


truſtees ſhall be ſ&ſed to her appointment; the ſame thing as if 
her intereſt had been new modelled. 


It was ſaid, that truſts and uſes muſt all ſpring out of the 
ſame original deed. 


Though that in ſome ſenſe is true, yet it is not ſo in omnibus, 
1 admit they muſt all come out of the original deed, eicher by 
being inſerted in the deed, or by relation. 


Declarations of truſts are the ſame as declarations of uſes 


before the ſtatute, only they muſt be in writing. It is the in- 
tention governs in both caſes. 


No rule is ſo ſtrictly adhered to in equity, and ſo dangerous 


to depart from, as that the conſtruction of truſts muſt be the 
lame as of legal eſtates, 
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The liberality of the preſent times makes, Judges regard the 
ſubſtance and not the form ; and therefore where they diſcover 
the intention of the inſtrument, if they cannot take place in the 
common way of its operation, they will conſider it good in 
ſome other way. 


Many inſtances where inſtruments intended as a legal convey. 
ance; if defective, the Court will not aſſiſt the defect againſt 
the heir, unleſs there 1s a meritorious conſideration. In Bram- 
La!l v. Hall, 1 was of opinion there was no meritorious conſi- 
deration. Here the proviſion is for children, and is meritorious, 


Caſcs cited for plaintiff J/7ribt : 


Peacock v. Mont, 27th February 1750. Not determined 
on the Queſtion, but the dim of Lord HARDwWICSEE. 
Bramball v. Hall, acth June 1764. 


BRACKENBURY againſt BRACKENBURY. 


(RR BRACKENBURY, having five younger children, 

made his will in 1757, and gave certain eſtates to truſtees 
for 200 years, in truſt to raiſe 10,00 /. to be paid to his 
younger ſons Gecrge and Edward Brackenibury, and to his 
daughters Anna Suſanna Brackenbury, Elizabeth Brackentu' y, 
and Grace Brackenbury : vix. to his ſons at 21, and to his 
daughters at 21 or marriage, for their portions. He gave all 
his other eſtates to his eldeſt fon in {ce, and made him reſiduary 
legatee. 


Ee afterwards had ſour more younger children, the plain- 
tits: and by a codicil, in September 1762, reciting that he had 
charged the before- mentioned eſtates with the payment of 
10,0001, for his younger children George, Edward, Anna Su— 


ſanna, Elzebeth, and Grace; and taking notice, that his family 


was increaſed ſinge the making of his will, he charged his ſaid 
eſtates with a further ſum, vis. with the greateſt advanced 
price that could be made thereof, for the portions of the plain— 


tiffs, 
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tiffs, naming them, to be paid at ſuch time and in ſuch manner, 1764. 
and ſubject to ſuch conditions and limitations, as by his will he N 
had directed for payment of the portions of his then younger wur, 
againſt 
children. The eſtate was about 3541. a- year, and not worth Brackun- 


BURY, 
more than 8000 /, 


Bill by plaintiffs, to eſtabliſh the will and codicil, and to 
have the eſtate ſold for the equal benefit of all the younger 


children. 


It was argued by Mr. Yorke and Mr. Hoſkins for the plain- 
tiffs, That the will and codicil are to be taken together, and a 
conſtruction made upon both as one inſtrument. 


That the teſtator's intention was to provide for the plaintiffs, 
who were born after the will, as well as for the other younger 
children, who were born before. 


That he was miſtaken in the value of this eſtate : he appre- 
hended it was worth more than 10,000 /. 


If he had been aſked, Whether he meant that the one ſet of 
younger children ſhould be paid their portions before the other, 
he would have anſwered No; that all ſfould partake of the 


fund equally. 


That if the younger children who were born before the 

', vill are to be firſt paid, the other younger children will not 
have a ſhilling. That Courts of Equity will not only conſtrue 
words of a will according to the natural intention of the teſta- 
tor, but will tranſpoſe words, and give effect to the intention 


even contrary to'the words. 


In Uvedale v. Halſpenny, they tranſpoſed the term providing 
for younger children, which ſtood after the limitations to the 


ilue male, and placed it before them. 


In Miln-r v. Milner, July 1743, the Court gave effect to the 
intention contrary to the words, 


Sir 
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Sir William Milner on his marriage made a ſettlement, pro- 
viding (inter alia), in caſe of an only daughter, 5002. for 
her portion; and if more daughters, then 6cool. There was 
iſſue a ſon and daughter. Sir Milliam made his will, and gave 
her 3500 J. which in his will he computed, with Foo J. ſettled 
on her, and 500 J. which ſhe was intitled to under the will of 
her grand father, made together 10,000 J. 


The Queſtion was, Whether the 3500/7. ought not to be 
conſtrued 4500 J. it being clearly a miſtake of the ſum ? 


Lord HaxDOwicke, Ctance!l;r, after having had the caſe 
argued a ſecond time, and taken time for conſideration, held, 
That it was the plain intention of Sir Milliam that his daughter 
ſhould have a portion of 10,000/. though he had failed in ex- 
preſſing his intention through a miſtake. If he had begun the 
deviſe by declaring his intention of giving her ro, ooo and 
then deſcended to particulars, there could not have been much 
difficulty ; but his having begun with the particulars, afforded 


an argument, that the miſtake was in the concluſion, and not in 
the premiſes, 


But his Lordſhip ſaid, that the whole of the will was to be 


taken together; and decreed 45c9/. to be paid, contrary to the 
words of the will. 


On the other ſide it was argued by Mr. Sewell only, That the 
intention mult be collected from the words made uſe of. That 
they ſtrongly import, that the younger children born after the 
will are to be provided for out of the eſtate after the 10,00 J. is 
raiſed. A further ſum is charged upon the eſtate, for them to 
be paid in ſuch manner as the 10,000/. is to be paid to the other 
younger children under the will. That they are in the nature 


of reſiduary legatces, and take what is left after payment of 
the other legacies. | 


That there can be no doubt, but the teſtator would have pro- 
vided otherwiſe if he had foreſeen the event; but the Court 


muſt judge from what he has done, not what he would have 
done, | 


18 Lord 
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Lord NoRTBING TON, Chancellor : 
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This is a queſtion of intention ariſing out of the will and co= Bau- 


dicil. In caſes of this kind, it is abſolutely neceſſary to take 


BURY 


againſ? 


into conſideration the ſubject- matter, and the relative ſituation ÞB**<***- 


of the parties. 


Though the will and codicil are very inaccurate ; yet, taking 
theſe circumſtances into conſideration, I have not the leaſt doubt 
but that he intended, at the time of making his will, not to 
give legacies to his younger children with partiality, but to 
diſcharge his parental duty by giving all of them portions; and 
therefore, though he enumerates his ſons and daughters by 
name, yet he deſcribes them as all his younger children: and 
it is the ſame as if he had ſaid, © I mean to give portions to 
« all my younger children, ſhare and ſhare alike,” 


If he had died without making a codicil, it would not have 
exceeded the latitude of juriſdiction which this Court has taken, 
to conſtrue wills according to the ſpirit of them; and none but 
one ſuperior Court can convince me of my error in ſuch a con- 
ſtruction. 


Courts of Equity conſtrue wills liberally, and do not ſhackle 
themſelves with little narrow conſtructions. 


The codicil enumerates the ſecond ſet of younger children in 
the ſame manner as he did the firft ſet in the will, and incorpo- 
rates them into his will, 


He likewiſe meant to augment the quantum, After taking 
notice of the portions given by his will to his then younger 
children, and that his family was increaſed, he charges the 
eſtate with a further ſum ; for whom? for his family; all his 
younger children. 


Argued to be a diſtin ſum for the four children. The evi- 
dence has proved, that the eſtate is but 345“. a-year, and not 
worth 10,000/. Suppoſe the eſtate had been worth 30,000/, ; 
then the argument would be as ſtrong on the other ſide. 


The 
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The plain way to conſtrue it is to ſay, That as he had before 
given 10,000 /. for his then younger children, he now gives a 
larger ſum, becauſe his younger children are more. 


He meant to let the four younger children ſhare with the 
others, both in the original and additional fund. 


Boptns againſt WarTs0N. 


TH cauſe came on again after the Maſter's report. 


Lord CHANCELLOR, after argument at Bar: 


I have laid it down as a principle, That in Queſtions of this 
ſort, the whole will muſt be taken together, and from thence 
a judgment formed of the teſtator's intention. 


If I was to determine the limitation over to be good, I ſhould 


deſtroy the principal intention of the teſtatrix, which was, that 
George Bodens and his iſſue ſhould take before Mrs. Watſon. 


J cannot imply a gift to the iſſue as purchaſers, for ſuch an 


implication muſt be neceſſary, which is not the caſe here. The 
word © heirs” muſt mean beirs of the body ; and the teſtatrix 


certainly intended, not only that George Bodens, but alſo his 
iſſue, ſhould take preferably to Mrs. Jatſen ; and that can only 
be by tranſmiſſibility, for they cannot take as purchaſers. 


It is the ſame as if given to him for life, and to the heirs of 


his body, and if no ſuch heirs, then over. The failure of 
heirs is not confined to a particular time, but is general. 


DECREE the reſidue of the money to be paid to plaintiff. 
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Laps again} Horrogb. 
AL > A 6. ; .. . JS a 4 + AC « 2] 2 CY, 


9 John Lade, by will of 17th Auguſt 1739, deviſed his Pexiſe to 


| i | ! J. J. for life, 
manors, &c. to certain perſons, to the uſe of his couſin remainder to 
b . . T4; a his firſt and 
John Faferp for life; with remainder to his firſt and other ſons . 


in tail male; with remainder over to Ann Nut, and her firſt ex oy RY 


and other ſons in tail male; with remainder over. Provided, ele 


and he directs, that during ſuch time as his couſin % Jaſerp tled to the 
| poſſeſſion of 


ſhall be under the age of 26 years, and ſo often as and during the eſtates 
. o * . . In I b k e- 
ſuch time as the perſon who for the time being, in caſe I had — eee 


not otherwiſe directed, would, by virtue of this my will, and 5 e“ 


the limitations herein contained, have been intitled in poſſeſſion wultee wo 
receive tne 


to the ſaid deviſed premiſes, and the eſtates to be purchaſed, rents, and 
f . * * . ] h 
or the truſts thereof, as tenant for life in his own right, or te- e 
CE J. J. died, 
nant in tail male, ſhall be ſeverally under the age of 26 years, Coles a the 
his ſaid truſtees, and their heirs, executors, adminiſtrators, or mp ny 
an eld, ne 


aſſigns, ſhall or may enter upon the premiſes, and take the proviſo was 
: oid 
rents and profits, and apply the ſame in manner following: nor or him. 


To reimburſe themſelves coſts and charges, their maintenance, . 
and the reſidue in ſuch manner as the re/iduum of his perſonal — 2 PTS: 
eftate is therein-after directed to be applied. And he then de. 7 OP. 

viſed his copy hold and leaſehold to the ſame uſes ; and then gave 2 3 6 
the reſidue of his perſonal eſtate to truſtees, upon truſt to lay Sor Femon tz 
it out in land to be ſettled to the ſame uſes, and ſubject to ſuch 2 . 
proviſo, limitations, &c. as he had before limited his ma- 


nors, &c. 


John Jaſtip, having taken the name of Lade, according to 
the will of the teſtator, brought a bill, to have the truſts of 
the will performed, and had a decree for that purpoſe. He 
afterwards died, leaving his wife enſient of the plaintiff, in 
whoſe name the preſent bill was brought, for the direction of 
the Court; and on hearing the cauſe, a Queſtion was made, 
Whether the proviſo was not void, as being repugnant to the 


—— 


— —— — — 8 ———— — cp — 
eſtate before deviſed to the Plainti in tall B And a caſe was 
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made 
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1703- made for the opinion of the Court of King's- Bench, with the 

Lars following Queſtion : 
NES, Whether Rye Fuller, the heir at law of the ſurviving 
truſtee, did upon the birth of the plaintiff take any, and 


what, eſtate in the premiſes ? 


The Court of King's-Bench, after hearing it argued twice, 
made the following Certificate : 


% WE have heard Counſel upon the Caſe referred to us, 

e and are of opinion, That N Fuller, the heir at law of 

gi © the ſurviving truſtee, did not take any eſtate in the premiſes 
; * deviſed, by virtue of the proviſo in the will of Sir Joln 


& Lade. 
17th June 1763. « MANSFIELD, 
„%R. DENISON, 
« J. E. WILMOT.” 
in Chancery, PHILPOT againſt HoaRRE and RoBerTSON, 
1741. 


Covenant by TE plaintiff, by indenture of the gth December 1738, 
_ — 4 leaſed two farms, called Brochbill and Grubbs, to — 


t licence, 1 ich 
does rot Mard, for a term of years, at 141 J. a-year rent, in which were 


3 inſerted the uſual and proper covenants on the part of the tenant; 


— leſſee un- and alſo, that he, his executors or adminiſtrators, ſhould not 
er à com- 


miſſion of aſſign the leaſe, or any part of the premiſes, without the conſent 


pankrup'©y, of the plaintiff in writing. Ward entered, and afterwards be- 


makes a fair came a bankrupt. A commiſſion iſſued, and the defendant Mrs. 
aſſignment. 


In this caſe, Haare was choſen aſſignee; and the bankrupt's eſtate and effects 


the aign- were all aſſigned to her. Mrs. Hoare occupied the farms; and 


33 there being half a year's rent due at Michaelmas 1730, the 


held, the aſ- plaintiff brought an action againſt her for it, to which ſhe 
ſignee under 


the commiſ- Pleaded a falſe plea of an aſſignment to one Medadlicot, but af- 


Non conti- 


nued liable terwards ſubmitted to pay the rent. 


to the rent 
after d a 2 
poder ” Bill by the plaintiff, to compel the defendant Ware to pay 


the arrears and growing payments, and to make ſatis faction for 
breach of covenants. 


3 After 
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After the bill filed, Mrs, Hoare paid the half year's rent, and 1741. 
coſts of ſuit ; and after having twice advertiſed the goods and Partror 


the ſtock to be ſold, diſpoſed of the goods; and on 25th March , 22a 
1739, in conſideration of 5 5. aſſigned the leaſe to the defend- Rovznroon. 
ant Robertſon, who was an inſolvent perſon. There being an- 

other half year's rent due at Lady-day 1740, a ſupplemental 

bill was filed in the May following, for the ſame purpoſe as the 

original bill, and alſo to ſet aſide the aſſignment to Robertſon. 

There was ſtrong proof of Robertſon's inſolvency ; that the 

farms had been neglected and plundered ; that he had no ſtock 

upon the farms, nor furniture in the houſe that he was ſeldom 

at the farms: and ſome declarations of Robertſon's, that he was 


only agent for Mrs. Hoare, and was to be indemnified by her. 


Two Queſtions were made in this cauſe : 


1ft, Whether Mrs. Hoare, as aſſignee of the bankrupt, 
was bound by the covenant in the leaſe, not to aſſign without 
the conſent of the plaintiff; and that the aſſignment to Ro- 
bertſon without his conſent is conſequently void? 


2d, Suppoling her not bound by that covenant, Whether 
the aſſignment to Robertſon is a fair or a fraudulent aſſigu- 
ment ? 


It was argued upon the iſt Queſtion, That a Court of Equi- 
ty will in many inſtances decree a performance in ſpecie, on 
covenants which bind the intereſt of the land, and not leave 
the party to a remedy at law by way of damage. As ſuppoſe 
a leaſe of a houſe, and the leſſor, for the benefit of himſelf and 
his other tenants next adjoining, ſhould take a covenant from 
the leſſee, not to aſſign to a perſon uſing a particular trade, 
which might be a nuiſance to the neighbours; the leſſee be- 
comes bankrupt: this Court will enjoin the aſſignee of the 
bankrupt not to aſſign to ſuch perſon, it being againſt the terms 
of the leaſe. That the covenant in this leaſe does not take 
away the power of aſſignment, but only prevents the leſſee, or 
thoſe claiming under him, from delivering up the eſtate to an 
unfit perſon, whom the leſſor does not approve. 


6 G That 


432 


1741. 


— — 


Pütlror 


againſt 
HoareE an 


RopexT5on. It, That the eſtate of the bankrupt does, upon the aſſignment 


down in the caſe of Perry v. Hulbert, Dy. 41. where it was 
held, that the de diſe of T term wats forfeiture of ſuch a cove- 
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That there is greater reaſon for a Court of Equity to inter. 


poſe in this caſe, becauſe the plaintiff could not by any means 
prevent the leaſe from veſting in Mrs. Hoare, if ſhe required 


of the Commiſſioners, veſt in the aſſignee by operation of 
law, and the leſſor cannot therefore enter for a forfeiture on 
ſuch aſſignment. This diſtinction between an aſſignment in 
law, and an aſſignment by act of the party, is ſtrongly laid 


nant; and faid, it was clear that if the term had deſcended to 
the executor it had been no forfeiture. It was alſo argued, 
That Mrs. Hoare might take a general aſſignment with the 
conſent of the Commiſſioners, with an exception of this term, 
in which caſe the legal intereſt had been left in the bankrupt, 
and Mrs. Hoare would not have been liable to the covenants in 
the leaſe; for nothing veſts till the aſſignment from the Com- 
miſſioners; and till that is made, the legal eſtate remains un- 
altered. In the preſent caſe, Mrs. Ware has elected to take 
the term, has entered upon and taken the profits of the pre- 
miles; and as ſhe has elected to take the benefit of the eſtate, 
ſhe ought to hold it under the terms of the leaſe. If this prac- 
tice were allowed, it would introduce the greateſt inconve- 
niencies and frauds, as tenants, by dealing in other matters 
beſides their proper buſineſs, become liable to the bankrupt 
laws; and if their aſſignees are allowed to aſſign at pleaſure, 
notwithſtanding ſuch covenants, landlords may be put to the 
neceſſity, and a new expence, to buy up their own leaſes in 
order to regain poſſeſſion of their eſtates. 


To ſecond Queſtion "Ev 


It is not to be diſputed in a Court of Equity, that ſuch an 
aſſignee, notwithſtanding ſuch her aſſignment over, is at leaſt 
liable to anſwer for the rent, and breach of covenants, during her 
own occupation, though ſhe is ditcharged at law. That there 
are ſeveral precedeuts in this Court of that kind, appears by 
the caſe of Treoch v. Coke, 1 Vern. 165. Aſſignce of a leaſe ren- 
dering rent aſſigns over. Bill brought to account ior the rent 


for ſuch time as he enjoyed the eſtate, though the privity was 
| deſtroved 
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deſtroyed in law; and it was urged, that there were twenty 
precedents of the kind. That in the preſent caſe there was 
| half a year's rent due at the time of the aſſignment ; but 
where a perſon fraudulently aſſigns over, he ought to be not 
only liable to perform the covenants in the leaſe during his 
own occupation, but to anſwer the growing rents, and breaches 
of covenant done by his aſſignee ; if it were otherwiſe, a perſon 
might avail himſelf of a fraudulent act, which is the ſubverſion 
of juſtice; and it is the great care of this Court to prevent 
frauds of all kinds. That the defendant Hoare intended, by 
the aſſigning the premiſes to Robertſon, to prevent the plain- 
tiff from having any benefit of the leaſe, fully appears. | 


On the other fide it was argued upon the firſt Queſtion, 
That there being no expreſs words in the covenant to affect 
the defendant Hare, and it not being a covenant that runs 
with the land, ſhe is not bound by it. To the ſecond Queſtion, 
The defendant Hoare being concerned no otherwiſe than as 
aſſignee under a commiſſion of bankruptcy, and conſequently a 
truſtee, had no other remedy to diſcharge herſelf but by aſſign- 
ing. That an aſſignment to an improper perſon is no proof of 
a fraud, eſpecially in an aſſignee, who is chargeable only in 
privity of eſtate. That the plaintiff might have entered for 
non-payment of rent, which he did not ; ſhall he then oblige 
the defendant to hold where there is no privity of contract, 
and eſpecially as ſhe has not a ſufficiency out of the bankrupt's 
eſtate? The aſſignment being made the day before the tent 
became due, is no evidence of fraud ; for there were no profits 
of the land between Michaelmas and Lady-day. That there is 
no evidence that Robertſon was a truſtee for Hoare, 


Lord HARDWICEE, Chancellor: 


This caſe is of great conſequence to landlords who make 
leaſes of farms, in reſpect of the ſecurity they ought to have, 
and eſpecially as to farms near London; and if theſe contriv- 
ances ſhould prevail, landlords would not be ſafe. Tenants 


483 
1741. 


. —˙ nw | 
PülLror 
againſt 
Hoars and : 
Romer T5ON. 

. "( 


nigh London frequently run into trade, and become bankrupts, 


and no covenants taken by landlords can make them ſecure. 


There are proper covenants in this leaſe for managing the 
land; 
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1741. land; and a covenant that the leſſee, his executors or admini- 
1 ſtrators, ſhould not aſſign. There is no proof that the leaſe 


1 was not a reaſonable leaſe, The tenant, in Auguft 1739, be- 
RoßEERTsoN. came bankrupt, and the Commiſſioners made a general aſſign. 
ment of his effects. It has been ſaid, that the Commiſſioners 
need not to have aſſigned, nor the aſſignee under the com- 
miſſion bound to accept ſuch leaſe: but I lay no ſtreſs upon this; 
after the Commiſſioners had aſſigned, Mrs. Hoare enters, not 
only to take the crop, but advertiſes the leaſe to be ſold. 
There 1s no proof that there have been no bidders, nor of 
application that the leaſe ſhould be ſold before the Commiſſion- 
ers. Mrs. Hoore having diſpoſed of the ſtock of the farm, 
neglected to occupy under the covenants in the leaſe, An 
action was brought for the Michaelmas rent. Hoare pleaded a 
ſham aſſignment, and afterwards ſubmits. Still continues poſ- 
ſeſſion to the 24th March 1739, and then affigns to Robertſon; 
and the date of the aſſignment is wrote upon a razure. The 
defendant Hare would have it ſuppoſed, that Robert/on was to 
take the leaſe charged with the arrears of rent; and inſiſts, that 
ſhe is chargeable only during the privity of her eſtate. As to 
arrears of rent for the half-year due at Lady-day 1740, I am 
clear of opinion, that the plaintiff has a remedy for them in 
this Court. It was ſaid, ſhe made no profits during this half- 
year; but the farms confiſt of arable and paſture, and it 
appears ſhe has taken the profits. Caſe in 1 Vern. 165. is a 
proper authority. She is to anſwer the half-year's rent, and 
not to account for the profits. As for the ſubſequent profits to 
this time, and for the time to come, it has been infiſted by the 
plaintiff, that the covenant not to aſſign bound Mrs. Hare, or 
if it did not, that her aſſignment was. fraudulent. I am of 
opinion, that the covenant not to aſſign does not bind her at 
law, for the meaning of the covenant was to reſtrain the leſſee 
from aſſigning over; and in general it would be a hard caſe, to 


prevent aſſignees of a bankrupt from aſſigning ; but it is other- 
wiſe in the caſe of a fraudulent aſſignment. In this caſe the 
fraud does appear by the plaintiff's proofs, and from the 
defect of proof on the part of the defendants ; which laſt muſt 
be taken into conſideration. If it had been proved, that the 
rent reſerved had been too great, or that Mrs. Hoare had 
offered to ſurrender the leaſe to the landlord, it would have 

18 gone 
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gone a great way with me. It has been ſaid, that the leſſor 
might have re-entered, but then he muſt have loſt part of his 
rent, nor could have been ſecure, but that Mrs. Hoare would 
have come and aſked in this Court, that ſhe might hold on 
paying the arrears. Inſtead of doing as ſhe ought, ſhe aſſigned 
to an inſolvent perſon. Thomas Robertſon is ſtyled of Lincolu- 
ſhire, in the aſſignment; he was only a lodger in Weſtminſter. 
How is this aſſignment proved? No proof of any treaty, nor 
that the aſſignment was ever delivered to Roberthn. The man- 
ner of his managing the farm is further evidence of fraud. I 
refer to the proots, how he has aQted ; not like one who 
meant to occupy, but as agent for Mrs. Hoare, by coming 
down a night or two at a time. Add to this his declarations, 
which are plain evidence againſt himſelf. Upon the whole, I 
am of opinion, that Mrs. Hoare is liable to anſwer the rent to 
this time. As to the breaches of covenant, they mult be tried 
upon a quantum damnificatus. 


ERRINGTON againſt Dr. Howard and Others. 


Y an act of parliament, the Rector of Sf. George's, South- 
wwark, is intitled to a ſtipend of 12527, a-year, in lieu of 
tithes, to be collected by a pound rate, not exceeding 5 d. in 
the pound, on the occupiers of all lands, houſes, &c. except 
of the Rector, within the pariſh. The aſſeſſment to be made, 
and the collectors to be appointed, at a meeting of the inhabit- 
_ ants annually, on the Tueſday in Eaſter Week, or within 20 

days after. | 


Defendant Dr. Howard, being Rector, and having borrowed 
ſeveral ſums of money of the plaintiff, to the amount of 870 /. 
gave him a bond for 230 /. part of it; and for the remainder, 
being 640 J. by indenture 3d May 1750, aſſigned the ſtipend 
to the plaintiff for 99 years, if Howard ſhould ſo long live, 
upon truſt, after deduQing the charges of receiving the ſame, 
&c. to retain to himſelf a clear annuity of 80 J. then to pay 
the taxes and dues chargeable on the ſtipend, and to pay the 

| 6 H ſurplus 
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Rector, in- 


titled to an 


annual ſti- 
pend in lieu 
of tithes, 
aſſigns it by 
way of mort - 
gage. After- 
wards a Cre- 
ditor of the 
Re&or ob- 
tains judg- 
ment, and, 
in the regu- 
lar courſe, 
ſequeſtration 
of the ſti- 
pend. Held, 
the mort- 
gagee ſhould 
be preferred. 
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ſurplus to Hward. The plaintiff having afterwards advanced 
a further ſum of 60 J. to Dr. Heard, the premiſes were, hy 
an indorſement on the indenture of aſſignment, dated 8th April 
1751, charged with the further annuity of 20 J. to the plain. 
tiff. The annuity being in arrear, the plaintiff gave notice to 


the collectors, on 16th * 1754, of the aſſignment d in- 
dorſement. 


In 1752, Howard became indebted to Anne Patrick, for 


which he gave her a bond, and warrant of attorney to confeſs 
judgment. 


In 1753, judgment was entered upon the warrant of attor- 
ney, a fieri facias was taken out, and afterwards a fieri facias 
de bonis ecclefiaſiicis, and a ſequeſtration of the ſtipend was 
granted for payment of the debt. 


Afterwards ſequeſtrations were obtained by defendants Zyd- 
don and Benſons, in 1755. 


Bill by plaintiff, to be paid the arrears and growing pay- 


ments of the annuities; and that the Biſhop and the defend- 
-ants, the judgment creditors, may be reſtrained from granting, 


.or proceeding under any ſequeſtration of the ſtipend for the 
benefit of the judgment creditors, 


It appeared that Howard, in 1755, ſubſequent to the judg- 


ment obtained by the defendants, confeſſed a judgment to the 
. Plaintiff for 1200 J. and 635. coſts ; and that the plaintiff filed 


feri facias with the Biſhop's ſecretary, and alſo entered into an 
agreement in writing with Howard, that if he would. do all in 
his power that plaintiff might be the next ſequeſtrator after 


_ - Fatrrick, the plaintiff would accept-600./. in full of all demands. 


After argument at Bar, Sir THOMAS CLARKE, Maſter 6 of 


-the Rolls, declared, That the plaintiff was intitled to receive 


ſatisfaction for the arrears and growing payments of his annui- 


ties of 80. and 20/.;prior to Patric, Lyddon, and Benſon, 
but without prejudice: to the 50 J. a- year allowed by the Ordi- 
nary for performing the eure, and without prejudice to any 


ums 


CASES IN CHANCERY, &c. 487 


ſums of money received by Patrick before 16th April 1764, 1757. 
being the time that notice was firſt given by the plaintiff of his Tb 


ERRINOGTOR 


demand; and an account was directed accordingly. And the , Fei 


defendants, the judgment creditors, were reſtrained from pro- 4¼ Others, 
ceeding upon the ſequeſtrations taken out by them, until fur- 
ther order. The Biſhop's coſts were directed to be paid by 
plaintiff, and he to have them over again, together with his 


own coſts, out of the ſtipend, and no coſts, as between plain- 
tiff and the other defendants. 


ELIZABETH JACKSON and LETITIA SUTTON, De- For 
viſees and Executrixes of Dame Saran HARTRR, 92426 No- 


yember 1764. 
Plaintiffs, againſt Jose HurLock and his 


Wife, Timoruy DaiLLow and his Wife, and 
Others, Defendants. 


IR JOHN HARTOPP having two daughters, the defend- One by will 
ants, Sarab Hurlack and Elizabeth Dallow, by will of gth edles cr. 


July 1759, gave his manors and eſtate of Barton Lazors, in the ry hace 


frerwards, 


county of Leiceſter, to Jobn Spranger and his heirs, in truſt — be 


for Sarah Marſh (who was his houſekeeper), for life, with ö. 70 uſes, 
remainder to the defendant Sarab Hurlock for life, for her ſepa- ries is che 


ries, | then 


rate uſe, with remainder to her firſt and other daughters in Afler b“ 


tail, with remainder to her firſt and other ſons in tail, with Maru _ 
remainder to his other daughter Dalluw, and her children, in riage, be, by 


. 5 s . colicil, at- 
like manner, with remainder to his own right heirs. He alſo teſte 


deviſed his manors of Brettingby and Myverly, and his eſtate in — Wh 14 


Trethby, ſubject to an annuity to his ſaid daughters and their —_— 
children, in the ſame manner, with remainder to his own right to bis will, 


ſes 
heirs, He alſo deviſed to Sarab Marſh, and her heirs for ever, — 


forfeiture 


all bis manors of Buckminſter and Sewſter, ſubject to, and charged Jn, fag his 


wth payment of any ſum not exceeding 10,0001. to ſuch perſons, wife; and | 
and at ſuch times, and win ſuch proportions, as he by a letter, dicil, mar- 


or other note, memorandum, or writing under his hand, to be The ſertle- 
delivered to, or left with her, ſhould appoint, not doubting or devi, bur 

diltruſting her honour or integrity in the performance of - 89 
du 13 ak 
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will and intention therein. And he directed, that all ſuch 
money as ſhould be owing by him to her, or any other, at his 
death, and alſo his legacies therein bequeathed, and writ with 
his own hand (to the amount of about 1230 J.), ſhould be 
charged on the ſaid premiſes, the inheritance whereof was 
deviſed to the ſaid Sarab Marſh, and made the ſaid Sarah Mar/j 
reſiduary legatee and ſole executrix. 


He afterwards, having an intention of marrying Sarah Marſj, 
made a ſettlement, of 1oth O&ober 1760, and conveyed the 
above eſtates, until the marriage, to ſuch uſes as the ſame were 
before ſettled and conveyed, and afterwards to the uſe of him- 
ſelf and wife, and iſſue of the marriage, with remainder to ſuch 
uſes as he ſhould by deed or will appoint, remainder to his own 
right heirs. 


On the goth October 1760, he made a codicil to his will, 
atteſted by three witneſſes, and which was intituled, ** A codi- 
& cil, which I direct and deſire to be annexed, and taken and 
e conſidered as part of my laſt will;“ and then diſpoſes of 
certain monies in the public funds, which he recites to have 
diſcovered fince the making his will; and then directs, that if 
either of his daughters, or their huſbands, or any other to 
whom any deviſe or legacy by his will ſhould come, ſhould 
difturb, or attempt to diſturb his wife, they ſhould forſcit 
their intereſt under the will, and the ſame ſhould go to Sarab 
Hurloct. 


Upon the 1ft November 1760, he wrote a letter, or memoran- 
dum, directed to Sarah Marſh, whereby, after reciting the deviſe 
10 her of the manors of Buckminſter and Sew/ter, in the words of 
the will, in purſuance of his ſaid power, and in confidence of 


the truſt he repoſed in her by his ſaid will, he declares it his 


will and mind, and delires her, either by ſale or mortgage, or 
otherwiſe as to her ſhould ſeem meet and convenient, to raile 


ſo much money as would be ſufficient to difcharge, not only 
his juſt debts and legacies bequeathed in his will, and charged 


upon his ſaid eſtate, but alſo the ſeveral ſums following, to the 


feveral perſons, and for the ſeveral uſes, in the manner therein 
| | after 
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after mentioned. Then he gives ſeveral ſums to charitable and 
ſuperſtitious uſes, to the amount of about 6000 J. 


Upon the 4th November 1760 he married Sarah Marſh; and 
on the 15th January 1762 died, leaving Sarah his widow, 
and Sarab Hurlock and Elizabeth Dalla his only children and 
heirs at law. 


Upon the 18th April 1763, Dame Sarah made her will, 
and reciting. that ſhe had contracted with Lord William Man- 
ners for the ſale of Buckminſter and Seuſter, deviſes thoſe eſtates 
to the plaintiffs, her ſiſters, in truſt, to complete the ſaid con- 
tract, or to ſell the premiſes to ſome other perſon ; and direQs, 
that the purchaſe money ſhall be firſt applied in diſcharge of the 
money to which the premiſes are ſubject by Sir John's will, 
and that the reſidue ſhall be conſidered as part of her perſonal 
eſtate; and made the plaintiffs reſiduary legatees and exe- 


cutrixes. 


Bill by plaintiffs, to have Sir John Hartopp's will and codicil, 
am the will of Dame Sarab, eſtabliſhed, and directions for 
carrying the truſts into execution; that the eſtates of Buckmin- 
fer and Seuſter may be ſold, for payment of Sir John's debts, 
and ſuch of the legacies as are not void; and to have the reſi- 
due of the purchaſe money diſcharged from the charity and 
ſuperſtitious legacies. 


Four Queſtions were made : 


1ſt, Whether Sir Jabn's will, which was revoked by the 
ſettlement, 1s ſet up again by the codicil ? 


2d, Whether the fettlement, by the introduction of a new 
eſtate, revokes the will again ? 


zd, Whether the marriage is a revocation of the will and 
codicil? 


ath, Whether the charity and ſuperſtitious legacies being 
void, they ſtall go to the heirs at law as a reſulting truſt, or 
link into the eſtate for the benefit of the deviſce ? 


61 For 
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For the plaintiffs it was | argued by Mr. Yorke and Mr. 
Hoſeins, 

1ſt, That the codicil is a republication. It is expreſsly di. 
rected to be taken as part of and annexed to his will, and 
* relates to his real eſtate, by prohibiting the daughters to defeat 
any of the deviſes in his will to Sarah Marſh and his heirs : 
and it is atteſted by three witneſſes, and gives force to the will, 
ſo as to pals all the intereſt 1n his eſtates, 


adly, That the ſettlement takes effect and operation from the 


execution of it, and not from the time the new ules ate in- 
troduced. 


zdly, That marriage alone is not a revocation of a vill of 
perſonal : that marriage and a child born is not ſo of real. 


Fuſe. Inft. Tit. 13. Domat. b. 3. ſ. 5. 


Barrow v. Barker, in the Prerogative Court, in 1695. 


Meredith v. Jenkins, 1713, in the Prerogative Court. 
Outram v. Outram, 1738, in ditto. 


Barker v. Puſey, May 1749, in ditto. 


Yekyl v. Bradyl, before Sir GEORGE Lx E, in ditto. 
Note, In all theſe caſes there was a child. 


Getſon v. Well, at the Cockpit, November 1756, in which laſt 
caſe Dr. Hay cited all the former as authoritics, and which were 
not denied, that the birth of a child, either in the life-time or 


poſthumous, was neceſſary to make marriage a revocation of a 
will of perſonalty. 


Gray v. Aitham, at the Cockpit, 2d June 1752. The teſtator 
made a proviſion for children by ſettlement. The Lords held, 
that the will was not revoked by marriage and having children 


but that the preſumption of revocation was repelled by the 
proviſion, 


2 Show 242. Overbery's caſe, there cited. 
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That as to real eſtate, there is no caſe where marriage and 1764. 
having a child had been held a revocation of a will of land, 5o>»-!12 


Jackxson 


ſince the ſtatute of frauds, en 
| againſt 
HurLock 


In Brown v. Thompſon, Lord KEEPER held it no revocation, © hen. 


upon conſideration of the circumſtances of the caſe. 


4thly, The eſtate was deviſed to Sarab Marſh, charged with 
payment of the legacies ; and as they cannot take place, ſhe is 
intitled to the eſtate diſcharged from them. This differs from 
the caſe of a deviſe in truſt, 


On the other ſide it was argued, 


iſt, That, Sir hn having acquired only a determinable fee, 
the codicil meant only to ſet up the will quoad that intereſt, 
That the contingent fee to take place after the marriage, and 
the limitations ſpent, were not intended, nor could paſs by it. 


| 2dly, That the ſettlement took eſſect upon the introduction 
of the new uſes, which was not till the marriage; and this, 
being after the codicil, operated as a revocation of it. 


3dly, That it feems by the Books to be taken for granted, 
that before the ſtatute marriage was revocation of real as well 
as perſonal eſtate, 


That the paſſages cited out of Juſtinian do not apply, but 
fall under a different confideration ; that is, the power of a 
father to difinherit his ſon without a reaſon, which the Roman 
law did not permit; and therefore are not authorities, that the 
birth of a child is neceſſary to make marriage a revocation of | 
a will, 


That there are no determinations with reſpect to real eſtates 
to be found in the Books previous to the ſtatute, and very few 
ſince, That a will may be revoked by implication, is out of 
doubt, The Queſtion upon this head has been, Whether par- 
ticular acts are a total or a partial revocation? 4 C. 6r. 
Pla, 343. Hale v. Dunst, 1 Fern, Cro, Fac. g. 


" 8 | Suppoſe 


— — 
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1764. Suppoſe one charges his eſtate with debts and portions, and 
3 afterwards pays them without taking a releaſe; it is a revoca- 


and SUTTOX tion of the deviſe. 
againfſi 

HukLtock 

aud Others. 
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In Lug v. Lug, in Salk. and 1 Lord Raymond, Lord Chief 
Juſtice TR ERV ſays, There being ſuch an alteration of his 
eſtate and circumſtances, here was room and preſumptive evi. 
dence to believe a revocation, and that the teſtator continued 
not of the ſame mind. There were children in that caſe, and 
therefore it is not an authority in point to the preſent ; but it 
ſhews, that a will of land may be revoked by implication ari. 
ſing from marriage and having children. 
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Breton v. Thompſon, Eg. Ca. Abr. ſeems to be an authority 
in point, that marriage alone is a revocation of a will of land. 


—— — — 


It was decreed a revocation at the Rollt; and though Lord 
KEEPER reverſed the decree, he admitted the principle, bu: 
varied the decree upon the particular circumſtances of the caſe. 
The wife being with child, was not taken into conſideration: 
it could not, for ſhe was privement enſient; and therefore could 
not induce a preſumption, that the teſtator did not, from that 
circumſtance, continue in the ſame mind. But Lord Kezrer 


gives his reaſons. 


See whether they will hold. 


Tt is for the ſake of the wife as well as the children that the 
rule muſt prevail. A wife is intitled to a proviſion, as well as 
children : neither have any thing ſecure. in the perſonal; and 
though the wife is intitled to dower in the real, yet if it be 
truſt eſtate, ſhe will be defeated ; and moſt of the great eſtates 
are in truſt. The act of marriage annuls the will: he has a 
wife, and may have children. 


8 = _ 
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The reaſons of my Lord KEEP ER are inconcluſive; for the 
wife might marry again, and either give the eſtate to her ſecond 
huſband, or to her children by him, or, which is very natural, 
divide it between the two ſets of children. > 


* 
"I 
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In Brown v. Thom?ſon, it does not appear the wife was other- 
wiſe provided for; here ſhe was jointured. Another circum- 
tance in favour of a revocation, the children will take; in the 
other way, ſtrangers take. 


Athly, The right of the heir is clear : if deviſee is not enti- 
tled, the legacies will be conſidered as ſo much of the eſtate 
not diſpoſed of. 


Q. Whether diſpoſed of or not in the event? That depends 
upon the conſtruction of the will and letter. Nothing is in- 
tended to be given to the deviſee but the reſidue after debts and 
legacies taken cut. The mode of expreſſion is immaterial; that 
is ſubſtantially his intention. Suppoſe ſo much as would pay 
debts and legacies had been directed to be ſold, and the reſidue 
of the eſtate to go to the deviſee; there could be no doubt the 
will is tantamount; the letter is expreſsly ſo. The will deviſes 
the eſtate, ſubject and chargeable, not doubting, &c. The latter 
words amount to a truſt : the letter calls it a truſt, and directs 
a ſale or mortgage. Argued, that the eſtate is given charged; 
and therefore, whatever way diſcharged, the deviſee is entitled to 
the benefit of it. But the true anſwer is, that the deviſee was 
to have only the reſidue. This is not like the caſe of portions 
under a ſettlement : there the eſtate is intended to be ſettled 
ſubjet to a contingent right to portions ; the iſſue are pur- 
chaſers of the eſtate by the ſtipulation of the partics : here is 
an abſolute deviſe to charities ; the charge does not, depend 
upon the deviſe of the eſtate. As ſhe was not entitled under 


the particular deviſe, ſo ſhe was not as reſiduary deviſee: ſhe 


is ſo only of part of the teſtator's eſtate ; but if ſhe was of the 
whole, ſhe could not take. Diſtinction between a lapſed deviſe 
of real and perſonal eſtate ; the *— legatee takes che lat- 
ter, but not the former. 


Lord NoRTHING TON, Chancellor, on the 8th November, de- 
clared himſelf very clear of opinion with the plaintiff upon 
the 1ſt, 2d, and 4th Queftions, but thought the 3d required 
conſideration. 
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As to the 1ſt, The codicil being declared to be part of the 
will, and directed to be annexed to it, made it very clear. 


As to the 2d, There was no time when Sir John was not 


ſeiſed of a contingent fee, and all the rights which he had 
paſſed by his will. 


The 4th Queſtion was argued by Counſel on a miſtake, as 
if he intended at all events to take 10,000 J. out of the eſtate; 
whereas he meant the reverſe. A ſum not exceeding 10,000 /. 
has put a charge upon the eſtate which cannot take place, 


The 3d Queſtion is new, and ſhall conſider of it. I mean 
to give no opinion now ; but I always underſtood, that mar- 
riage and the birth of a child would revoke a will of perſonal 
eſtate. There is no determination, that marriage ſimply would 
revoke a will of perſonalty. This is the caſe of land, The 
caſes cited do not prove, that marriage and the birth of a child 
will revoke a will of realty. In all laws, a will may be revoked 
by circumſtances : captivity did by the Roman law ; the jus 
poſtliminium reſtored it, or rather made it conſidered as if the 
teſtator had not been in captivity. Different circumſtances pre- 
vail in different countries. The law here over-rides the will, 
by giving dower to the wife. 


Ordered to ſtand over. 


26th November 1764, Lord CHANCELLOR gave his opinion : 


It is obvious, that the will was revoked by the ſettlement : 
that it has for ſeveral years been fixed at law, and in Lord Lin- 
coln's caſe was conſidered ſo. Q. Whether it was revived by 
the codicil ? Before the ſtatute, a declaration would revive a 
will revoked, upon the reaſon, If the will contained all his 
eſtate, there was no need to revive it again ; but a declaration 
would be ſufficient. The ſtatute of frauds requires particular 
ſolemnities : here they are complied with, and the codicil is 
declared to be a part of the will. A diſtinction was attempted, 
that the will paſſes one eſtate, and the codicil another. That is 
a diſtinction without a difference. 
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The next Queſtion is, Whether the marriage revokes the 1764. 
will and codicil? 1 75+ „ 


and Surrox 
It would be dangerous to inſiſt, that the. marriage ſimply 8 oa 1 


revokes a will. Upon the other hand, it would be as danger- BEE 
ous fo ſay, that no alteration of circumſtances ſhall operate as V. poft, 
an indication of intention to revoke. If ſuch a caſe was to 3 5 
come before me upon a legal intereſt, I ſhould put it into a pro- 
per way to be determined. There ſeems little reaſon to preſume 
ſuch intention from the ſimple act of marriage; for the law 
has provided for the wife. There is no determination, that 
marriage ſimply is a revocation of a will of land. But my opi- 1 
nion is founded on the circumſtances of the caſe. Sir Jahn 1 
Hartipp had made a ſettlement on his wife and the children of 4 | 
the marriage; and he only diſpoſes of the reverſion ſubject to un 


that proviſion. This is nothing inconſiſtent with the diſpoſi- 
tion he had made. 


As to the laſt Queſtion, I am very clear, that the void lega- V. Gravener 


v. Hallum, F 1 


cies ſink into the eſtate for the benefit of the deviſee. poft. 


Note, His Lordſhip had forgot the laſt Queſtion ; and upon 
being put in mind of it by Mr. Yorke, ſaid as above. 


Mr. Yorke and Mr. Hoſkins were for the plaintiffs ; Mr. Soli- 
citor- General and myſelf were for the defendants. 


DaxiEL againſt Apans, and Mary his Wife, and | Arche Roll, 
Others. "OI 


HE defendant Mary Adams, being entitled to an eſtate in Baron and 


, 8 ſeme, h 
Eſſex ſubject to ſeveral mortgages, conveyed it after mar- ee 2 


nage to ſuch uſes as ſhe and her huſband ſhould jointly appoint; 52 #1! ar the 


remainder to her huſband for life; remainder to herſelf for wife's, give 


authorit! to 
life; remainder as ſhe ſhould by deed or will appoint, and in an agent to 
def . ſel] by auc- 
ault of appointment, to herſelf in fee. ans hs Gals 
by private 


contra, for 


Adams 
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Adams and his wife, having a mind to fell two old houſes ia 
the town of Cylcheſier, part of her eftate, gave verbal orders, 
on the 1ſt September 1762, to Henry Bevans, their ſteward, to 
ſell the houſes by public auction; and, on the 3d of September, 
Adams, the huſband, wrote a letter to Henry Bevans as follows: 
“ Sir, As I have a great many applications for my houſes in 
„ Colcheſter, I will by no means part with the tenements of 
« Smithies and Grey under 190/, Mrs, Adams defires her beſt 
„compliments to you and Mrs. Bevans.“ Henry Bevans, ap- 
prehending that he had power to ſell by private contract, and 
the plaintiff Daniel offering to give him 150/. for the two 
houſes, which was 3o/. more than Mr. Adams was willing to 
take for them, Henry Bevans agreed to ſell the houſes to Mr. 
Daniel for that price; and they entered into articles for that 
purpoſe, dated the gth Seftember 1762, by which Henry Bevans, 
on behalf of Adams and his wife, covenanted, in conſideration 
of 5 J. paid, and 1457. agreed to be paid, that he would before 
Michaelmas-day then next procure a good conveyance of the 
premiſes from Adams and his wife to Daniel and his heirs, free 
from incumbrances; and Daniel covenanted, upon execution of 
the conveyance, to pay the 145/.: and for the performance of 
the articles they bound themſelves each in the penalty of 1000. 


Bill by Daniel for performance of the agreement. 


Adams and wife joined in an anſwer, and ſaid, That having 
ſeveral applications for the purchaſe of the houſes, they pro- 
miſed the refuſal thereof, in caſe the ſame were to be ſold by 
private contract; but that ſuch applications induced them to 
ſell the premiſes by public auction. They admit the verbal di- 
rections, which was the only authority given to Bevans for 
ſale of the houſes ; and therefore, as the premiſes were not put 
up to auction, the defendant Mary infiſts ſhe is not bound by 
the agreement. 


It was argued for the plaintiff, That he was entitled to a 
decree, either againſt the huſband and wife jointly, or againſt 
the huſband, to procure his wife to join in a conveyance. It 
was ſaid, that they were bound by the acts of their agent, 
though he had not ſtrictly complied with their directions in the 

20 mode 
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mode of ſelling the houſes; for as they acknowledged that 
they had empowered him to fell, they muſt abide by what he 
has done; for it is reaſonable, that the perſon who places the 
confidence ſhould ſuffer by his not conforming to the authority 
given him, and not the purchaſer, who placed no confidence in 
him, unleſs any unfairneſs appears on the part of the purchaſer. 
That there is no pretence of any unfairneſs in this caſe ; and it 
was {aid to be like the caſe of a factor ſelling goods at leſs price 
than he was commiſſioned, in which caſe the principal would be 
bound. It was likewiſe ſaid, that ſuppoſing an attorney was com- 
miſſioned to buy an eſtate, to be fold under a decree, at a certain 
price; and he ſhould bid more, and declare his principal, the 
Court would hold the principal to the bargain. That this being 
the caſe of a married woman, makes no difference. In the 
caſe of Baker v. Child, 2 Vern. 62. it is ſaid, where a feme co- 
vert, by agreement made with her huſband, is to ſurrender or 
levy a fine, though the huſband die before it be done, the 
Court will by decree compel the woman to perform the agree- 
ment: and the caſes of Hall v. Hardy, 3 Vm. 187. and Bar- 
rington v. Horn, Michaelmas 1 G. 2. were cited as authorities. 
That where the huſband alone contraQts for his wife's intereſt in 
an eſtate, the Court will compel the huſband to procure the wife 
to join in a conveyance, even by a fine. That the mode of en- 
forcing. decrees of this kind by impriſoning the huſband, is 
conſequential to the right, and not to be regarded. That the 
hardſhip is much greater where the huſband is impriſoned for 
want of the wife's putting in an anſwer; for in that caſe, it 
does not ariſe from any act of the huſband, as it does in this 
caſe. He ſhould be cautious of engaging for his wife, If it 
were otherwiſe, it would be very inconvenient. They admit, that 
if the houſes had been fold by auction they ſhould be bound. 
That it is equally reaſonable they ſhould be ſo, though they are 
fold by private contract. That it is a ſcheme to make more of 
the eſtate. That the objection of coverture ought to avail both 
parties, or neither. If a bill had been brought by Adams and 
his wife, for performance of the agreement, Daniel could not 
have made the objection; and therefore Adams and his wife 
ought not to be permitted to do it on bill brought by Daniel. 
That this would be the caſe, if it reſted on the verbal authority 
only; but the letter makes it much ſtronger ; it imports a ſale 
6 L generally : 
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1765. generally: the agent underſtood it ſo; it was ſent the next day 


Ll ppm gs 


| awe after the verbal meſſage; the wite's compliments were inſerted 
| agatnff in it, and it muſt be taken to be wrote with the wife's con- 


and Wife, ſent: that the advanced price is material: there was evidence 
| and Others. 


lf in the cauſe, that the houſes were not worth the money, 


The cauſe having proceeded no further the firſt night, Sir 
TroMaAs SEWELL, Maſter of the Rolls, when it came on again, 


gave his opinion without hearing the Counſel for the de- 
fendants, 


1ſt, That the wife was not bound by the contract, which 
was not made purſuant to the authority given to Bevans. In 
the next place, That ſhe was not bound by the acts of her huſ- 
band. And in the laſt place, That this 1s not ſuch a caſe as 
will induce the Court to compel the huſband to procure his 
wife to join. He ſaid, It was not like the caſe put of a fador, 
which is for the convenience of trade. And he ſaid, An 
attorney bidding for an eſtate more than he was empowered to 
do, would himſelf be liable, but he doubted whether his prin— 
cipal would. That the argument, that both or neither ſhould 
be bound, does not hold in all caſes. That where the wife is 
bound, ſhe muſt have done ſomething to confirm the agree- 
ment to receive ſome benefit from it, as in the caſe of Drury v. 
Drury. That the note of Child v. Baker is very looſe. That 
in Barringten v. Horn, the huſband had received the contidera- 
tion, and in Hall v. Hirdy he had received part, and was 


willing to receive the reſt. That thoſe caſes went on the 
ground of fraud. 


Diſmiſs the Bull without coſts, 


Note, T and Mr. Pertyn were Counſel for the plaintiff. 
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GARDEN againſt PULTENEY. 


1 PULT ENEV, uncle of the late Earl of Bath, 

being poſſeſſed of 1747 J. 65. 11 d. South Sea ſtock, 46751. 
55. 11 d. old South Sea annuities, 45400. 8s. 6d. new South Sea 
annuities, 27367. 145. 7 d. Bank ſtock, and 2000 J. Eaſt India 
ſtock, by will, 7th January 1741, gave ſeveral annuities for lives, 
and directed, that what dividends were then due upon any of 
the ſtocks or funds in the Bank, Seuth Sea, India, or other 
funds or ſecurities, and not received by him, ſhould be received 
by his executrix, and laid out in purchaſe of ſome other ſtocks, 
with the advice of his nephew William Pulteney, Eſq; after- 
wards Earl of Bath, for providing a fund for the better pay- 
ment of the ſaid annuities, in caſe his then preſent eſtate in 
the ſtocks was not ſuſſicient for that purpoſe. And after the 
deceaſe of the ſeveral annuitants, he deviſed in theſe words: 
T give to my nephew, William Pulteney, E; his executcrs, 
adminiſtrators, and aſſigns, all my principal flocks in the Bank, 
South Sea, India, and other public funds or ſecurities, or in other 
ſecurities whatſeever, in truſt for bis ſon William Pulteney (af- 
trrwards Lord Pultency ) now an infant, and for ſuch younger 
en and ſons as the ſaid William Pulteney, now an infant, ſhall 
or may have, to be equally divided between them, ſhare and ſhare 
alike ; and in caſe there ſhall be but one younger ſon, then I give 
the whole to that younger ſon. 


Bill was brought by next of kin of the teſtator, in the life- 
time of Lord Pulten-y, to have ſeveral queſtions determined, 
and (inter alia) to have the opinion of the Court what intereſt 


Lord Pulteney took under the deviſe. 


Upon hearing the cauſe, on the 19th June 1745, the Court 
declared, That ſo much of the teſtator's perſonal eſtate as was 
not diſpoſed of by his will, belonged to, and ought to be 
divided amongſt his next of kin, ſubject to his debts and funeral 


expences, and declared that his caſh, ready money, Bank notes, 
L5 arrears 


Bequeſt of 
monies in 
the funds to 
A. in truſt 
for B. an in- 
fant, and for 
ſuch younger 
ſon or ſons as 
B. ſhall have, 
equally to be 
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him. 

B. takes a 
life intereſt 
in the whole; 
ſubject to 
which, his 
younger 
children take 
the whole. 


500 CASES IN CHANCERY, Ge. 


1765. arrears of rent, money due to the teſtator upon balance of account 
Sever with the Bank, and debts due to him at his death, and alſo the 
ll. 5 d, furplus dividends accrued on his ſtocks and annuities during the 
i life of the annuitants, ought to be conſidered as not diſpoſed of 
| by his will, but that all ſuch dividends and ſums of money as were 
N due and in arrear on any of the ſtocks and annuities at the teſta- 
| tor's death, and alſo the whole ſurplus of the dividends accrued, 
1 or to accrue, due on the ſtocks and annuities fince the deceaſe 
| of ſuch of the annuitants as died firſt, ought to be conſidered as 
| diſpoſed of by the will, for the benefit of Lord Pulteney, ſub- 
1 ject to the contingencies in the will. An account was direQed 
| accordingly, and the diſtribution to be made of the undiſpoſed 
| perſonal. And it was ordered, that ſuch ſurplus dividende as had 
i; ariſen ſince the deceaſe of ſuch of the annuitants as died firſt, 
| or which ſhould thereafter ariſe during the minority of Lord 
y Pulteney, ſhould be placed out at intereſt in the name of Lord 
1 Bath, in truſt for Lord Pulteney. And as the intereſt and divi- 
\ dends ariſing thereon ſhould amount to a competent ſum, the 
ſame was to be placed out at intereſt, in like manner, for the 
benefit of Lord Pulteney. An account was directed, of what was 
| due at the teſtator's death, upon any of the ſaid flocks or funds, and 
[ ſecurities, and the ſame were to be placed cut at intereſt, in the 
f name «f Lord Bath, in truſt for Lord Pulteney, for his life, and 
afterwards ſubject to the contingencies in the will; and that the 
1 | intereſt and profits which had accrued, or ſhould accrue, due 
: on any ſuch ſecurities, during the minority of Lord Pulteney, 
ſhould from time to time be placed out in like manner as 
before directed touching the ſurplus dividend accrued due 
ſince the death of the annuitant dying firſt ; and Lord Pu/teney 
was to be at Jiberty to apply to the Court for payment or 
| | aſſignment of what he ſhould be entitled unto when he came 
| at age of 21; and after his death, any other perſon who 
1 might be entitled according to the contingencies in the teſtator's 


will were to be at liberty to apply to the Court, as they 
li ſhould be adviſed. 


Further directions and ſubſequent coſts were reſerved. 


Upon the 1ſt of February 1757, Lord Pulteney agreed to ſell 
to Lord Egremont his right in reverſion, or rather expectancy» 
| after 
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after the death of the Earl of Bath, in two pieces of ground in 
Piccadilly, on one of which Egremont-bouſe is ſince built (and 
which pieces of ground were then let for a term of years on a 
building leaſe), for 3000 J.; and made an aſſignment of 1747 /. 
65. South Sea ſtock, and 4674 /. 5 5. old South Sea annuities, to 
Lord Egremont, as a ſecurity for repayment of the money, in 
caſe he ſhould die before Lord Bath, or ſhould not after Lord 
Bath's death have it in his power, and ſhould not make Lord 
Egremont a good title. 


Lord Pulteney afterwards borrowed money of Mr. Drum- 
mond, on ſecurity of the ſtocks deviſed by Mr. Pulteney. 


Lord Pulteney died without iſſue on 12th February 1763. 
Plaintiff took out adminiſtration, with his will annexed, as 
a creditor. After his death, Lord Bath paid off Drummend, 
and took an aſſignment of his ſecurity in the name of Mr. 
Dickenſon, 


Bill by plaintiff, to have the ſtocks transferred, after paying 
what is due to Lord Egremont's repreſentatives and to Lord 


Bath. 


Lord Bath being ſince dead, the ſuit was revived againſt Ge- 
neral Pulteney, his repreſentative. 


The defendants, who were next of kin to Thomas Pulleney, 
inſiſted that Lord Pulteney was entitled, under the will, to the 
ſtocks, for his life only, with remainder to his younger child- 
ren; and that as he died without leaving iſſue, the next of kin 
of the teſtator was entitled. 


Upon the cauſe coming on to be heard, Lord CHANCELLOR 
ſaid, That the decree having directed, that the money due and 
in arrear at the teſtator's death, upon any of the ſtocks or 
funds, ſhould be placed out in the name of Lord Bath, in truſt 
for Lord Pulteney, for his life, and afterwards ſubject to the 
contingencies in the will, had precluded the parties from enter- 


ing into the queſtion ; and thereupon the cauſe was ordered to 
6 M ſtand 


501 


1765. 


GARDER 


againſt 


PULTENEY. 


: — — u— r im tr —— —⅛ TI << 


— —e— V2 a 
— * — 


— — = 


_ 


— — — 


— —— 


— 
—— — 


— — — 


502 


1765. 
3 — 
GARDEN 
againſt 
PulrEN RET. 


goth June 
1 741 . 


Agreement 
to ſettle a 
jointure in 
conſideration 
of a portion 


by the father. 


Though the 
ortion was 
never paid, 
yet the wife 
ſhall have 
her jointure. 
Barker v. 
Backer, 10th 
and 13th 
May 1765. 


CASES IN CHANCERY, Ge. 


ſtand over, with liberty to petition for a rehearing of the "7 
ginal cauſe: which being done, the cauſes came on again this 
day, when it was argued on the behalf of the plaintiff and 
Lady Egremont, That Lord Pulteney was entitled to the whole 
fund, ſubject to open and let in his younger children to ſhare 
with him. 


Lord Nox THIN GToN, Chancellor, without hearing the Coun- 
ſel for the next of kin, was very clear, that Lord Pulteney 
was intended to take only an eſtate for life, with remainder 
to his younger ſons. That the latter words, which give the 
whole to a younger ſon, in caſe there ſhall be but one, cannot 
have effect by any other conſtruction. That the intereſt given 
to the ſons is a tenancy in common, and there cannot be a 
limitation upon a tenancy in common. Lord HarDwicks, on 
hearing the original cauſe, was clearly of that opinion, other- 
wiſe the direction for payment of the intereſt to Lord Pulteney 
at 21 would have been wrong; for he might have had child. 
ren before 21. He conſidered the intereſt of Lord Pulteney 
and his younger ſons as diſtinct; and that the words, 
« equally to be divided,” related only to the ſon's intereſt; 
any other conſtruction would be contrary to the intention of 
the teſtator ; and therefore directed a diſtribution amongſt the 


next of kin. 


PrREINS againſt THORNTON. 
LCD HARDWICKE. 


The wife's father contracted to pay his daughter's portion. 
The intended huſband agreed to ſettle a jointure. The portion 
was not paid. The father died, then the huſband died; and 
the wife then married the plaintiff Per4ins, who brought a bill 
againſt the heirs at law of the huſband, to have the articles for 
the jointure executed, and the Court decreed it. The wife had 
entered into no covenant to pay; ſhe married upon the faith 


and credit of the articles, and performed the only thing The 
| 6 | was 
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was to perform by marrying, and ought to have the proviſion, 
This Court has executed articles in favour of children againſt 
the father and his repreſentatives, though he had not received 
the whole fortune of his wife, It is no reaſon, that becauſe 
they have loſt the benefit they might have had by their father's 
receiving the portion, that they ſhould be deprived of the 


other. 


AsuBy againſt BLAcRWELL and the MilLIoN BANK 
Comeany. 


HE plaintiff being poſſeſſed of 1000 J. Million Bank ſtock, 

for ſome time received the dividends herſelf, but afterwards 
empowered John Price, who was a ſworn broker, and employed 
by her as ſuch, to receive them for her. Price being in want 
of money, forged her hand to a letter of attorney empowering 
him to ſell out the ſtock, which he did to the defendant Black- 
well; and the ſtock was transferred into Blackwell's name in 
the Company's books. 


Bill by the plaintiff, to be reſtored to her ſtock, and for relief 
againſt either of the defendants, 


Upon opening the cauſe by the plaintiff's Counſel, it was 
agreed on all ſides, that the plaintiff was entitled to the relief 
prayed, and that the Queſtion was, Whether the defendant 
Blackwell, who was the purchaſer, or the Company, ſhould 
bear the loſs ? | : 


It appeared in evidence, that by an ancient order of the 
Company, made in 1713, no transfer was to be made of their 
ſtock by virtue of any letter of attorney executed in the coun» 
try, unleſs atteſted by the miniſter of the pariſh and one of the 
churchwardens, nor by a letter of attorney executed in town, 
unleſs atteſted by two houſekecpers known to one of the di- 
reQors, or to the ſecretary of the Company, 


That 
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1705. 


The Million 
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a transfer of 


ſtock under a 
forged letter 
of attorney : 
the Compa- 
ny, and not 
the fair pur- 
chaſer, ſhall 
ſuſtain the 
loſs, 
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— 
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Lion Bank 
COMPANY. 
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That the forged letter of attorney was atteſted by two names, 
which had no addition to them when produced to the ſecretary 
of the Company; and that he aſked Price who they were, who 
anſwered, that the plaintiff executed the letter of attorney in 
Sawile-row, and that the witneſſes were houſekeepers there ; 


and that upon receiving ſuch anſwer, the ſecretary wrote againſt 
their names“ Sawile-row,” 


That, in fact, the witneſſes were waiters in Sam's coffee. 


houſe in Cornbill. 


That Price had transferred Bank and Scuth-Sea ſtock and 
annuities, under other forged letters of attorney, to a large 
amount, for which he was indiQed, convicted, and hanged; 
and that the Bank and So75-Sea Company had made good the 


loſſes ; and that ſince the detection of this forgery the Million 


Bank Company had made an order, by which they for the fu- 
ture would make good ſuch lofles. 


It was argued for Blackwell, That the Company ought to 
bear the loſs; that they conſidered themſelves as bound to ſee 
that transfers were properly made, and had therefore made 
rules and regulations with reſpect to them. That the purchaſer 
of ſtock does not know till he comes to accept the transfer 
whether it 18 made by the owner in perſon or by attorney. 
That it would be looked upon as impertinent in him to aſk 
ſight of the letter of attorney: the propriety and validity of it 
is under the care of the Company only. That this is the practice 
in all the great Companies That this is the conſtant method of 
transferring ſtock. That if it was otherwiſe, it would affect the 
Companies, whoſe intereſt it is to make negotiations of ſtocks as 
eaſy as poſſible. That the Company have broke their own laws, 
by admitting a letter of attorney not atteſted according to their 
rules. That the caſe of Hyldyard v. Keate, 2 Wms. 76. is wrong 
reported; for upon ſearch of the Regiſter's book, it appears to 
have been heard before Sir Iost ru JEKYL, upon bill and an- 
ſwer only. That taking the determination to have been right, 
it muſt have been owing to there not being any proof of the 
method of negotiation; and then the Court was under a neceſ- 
ſity of deciding upon ſome principle, and adopted that of as 

ea 


CASES IN CHANCERY, &. 

veat empter, That here is evidence to diſtinguiſh the preſent 
from that caſe. That all the other Companies having made 
good the loſs upon the other forgeries, ſhews their ſenſe of the 


juſtice of the caſe ; and the new order of this Company ſpeaks and the My. 


their ſenſe oy it too, 


On the other fide, it was argued for the Company upon the 
principle of caveat emptor, and the authority of Hyldyard v. 
Keate, and of Monk v. Graham, Mod. Cof. in L. and Eg. 1ſt 
Part, 9. which latter was a determination at law, before Lord 
Chief Juſtice KING. That the Company were only truſtees ; 
and that the rules and regulations which they made were for 
the credit of the Company, and for the ſake of purchaſers, but 


were not intended to throw upon the Company that care and' 


caution which both law and reaſon require of the purchaſer, 
That the great public Companies might have reaſons for making 


good loſſes, which did not hold with reſpect to this Company, 


which was not ſo extenſive in their concerns. 


Lord NorRTHING TON, Chancellor: 


The Queſtion is, Whether the Million Bank Company be 
Blackwell ſhall make good the ſtock ? I am clear, the Conipany 


muſt ſuſtain the loſs. 


By the original deed of agreement entered into when the 
Company was formed, there is a clear direction in what man- 
ner ſtockholders ſhall hold, and in what way they ſhall be de- 
prived of their ſtock, to which the mode of transfer is tied up. 


It was the original intention, that transfers ſhould be made 


perſonally ; and it ſeems, that by operation of law the method 
of transfers by letter of attorney was adopted, upon this maxim, 


Qui facit per alium facit per ſe. 


The letter of attorney is no part of the title, but an authority 
to transfer. A truſtee, whether a private perſon or body cor- 
porate, muſt ſee to the reality of the authority empowering them 
to diſpoſe of the truſt money. This is ſuch plain, clear reaſon- 
ing, that I need do no mote than order the Company to reſtore 
6N the 


Lion Baux 
ComPanrY. 
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1765. the plaintiff to the ſtock, and to pay her the dividends. But 
ITY I ſhall go further, to prevent diſputes between the defendants, 
again 
BLACKWELL 


and the M11- aveat em 
ary ef The rule of caveat emptor has been inſiſted on as againſt 


Comrany, Blackwell, and the determination of Hyldyard v. Nate. The 
particular circumſtances of that caſe do not appear, and I can- 
not apply the reaſoning. 


I differ both from the deciſion and reaſoning 1n that caſe, 


I think it was not incumbent upon Blackwell to enquire into 
the letter of attorney, becauſe the letter of attorney was no part 
of the purchaſer's title; beſides, it would hinder the negotia- 
tion of the ſtocks, which is of conſequence. 


I conſider the admiſſion and acceptance of the transfer as the 
title of the purchaſer, 


The letter of attorney is only an authority to alter their 
books. The Company conſidered it ſo; for they have made 
regulations to prevent frauds in letters of attorney : and yet 
they now inſiſt, that they have nothing to do with the letter of 
attorney, but that the purchaſer muſt go into all parts of the 
kingdom, to ſee that it is atteſted by the miniſter and church- 
[| warden. 


The Company (or, which is the ſame thing, Tefrey:, their 

| ſecretary) appears to have examined this letter of attorney, 
but has been groſsly negligent in doing it. The witneſſes had 
no places of abode added to their names, but upon Price's te- 
preſentation, the ſecretary added Saviie-row. The forgery is 
obvious upon compariſon of the hand-writing of Mrs. Aeby, 

| ſubſcribed to receipts for dividends which ſhe formerly received 
| herſelf, and as appears to the fourth letter of attorney. The 
| 


purchaſer, on the other hand, truſted nobody but the Company. 
He was admitted to this ſtock and accepted the transfer accord- 
ing to the terms of the original deed of contract. There can no 
public detriment happen, if this decree ſhould make the direct- 
ors of this and the other Companies more attentive to their 
office, and truſt leſs to their ſervants. 
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BauxsůbN and Others againſt WoolREDOCE and 
Others. 


Ban BURGESS, being entitled to 300 J. charged 

upon an eſtate by his mother, by the execution of a power 
reſerved to her in her marriage ſettlement, made his will, and 
directed, that after the death of his two brothers Miliam and 
Jſaac, in caſe they ſhould have no children, tb? 500 l. ſhould be 
equally diſtributed amongſt bis mot her's poor relations, 


William Burgeſs deviſed his perſonal and ſeveral freehold and 
copyhold eſtates to Moolredge and his heirs, in truſt, to ſell and 
pay his debts, and to pay the overplus money to ſuch of his 
mother's poor relations as Woolredge, his heirs, executors, and 
adminiſtrators, for the time being, ſhould think object of charity, 


and in ſuch proportions as he and they ſhould think fit ; and 


made Meolredge executor. 


Bill by plaintiffs, who were nephews and nieces of the mo- 
ther, and were all the next of kin (except the defendant 1/aac 
Brunſden), againſt the repreſentatives of William and Benjamin 
Burgeſs, the ſaid Iſaac Brunſden, and the great nephews and 
nieces, for an account and diſtribution. 


Q. Who were entitled under the ſeveral deſcriptions ? 


Sir THOMAS SEWELL, Maſter of the Rolls : 
The Queſtion is the ſame under both the wills with reſpect 


to the objects; the difference is, the one gives a diſcretionary 


power to the executor, the other does not. The word * rela- 
tion“ is a vague term, and, by ſeveral uniform reſolutions, 
the meaning of it has been confined to thoſe who would take 
under the ſtatute of diſtribution. Q. Whether the word poor 
will make any difference? I am of opinion, the true con- 
ſtruction of the words is, “ ſuch of my mother's relations as 
are poor, and proper objects. It was fo held in Carr v. 
Bedford, 


597, 


At the Rolls, 
21ſtand z8th 
June 1765, 


Pot. Froſt 
v. Wood- 
roffe. 


Bequeſt to 
his mother's 
poor relations, 
con ſtrued 
relations 
who are poor, 
and objects of 
char ty," 
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ſhould allow 
or direct. All 
the truſtees 
being dead, 
the power 
remains; and 
the Court 
will preſerve 
the check, 
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to ſee what 
15 proper to 
be cut. 
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Bedford, 2 Cha. Rep. 146. and Griffith v. Jones, 394. Iſaac v. 
Defriez , where the reſidue of perſonal was deviſed to his own 
and his wife's pooreſt relations; at the diſcretion of his executors, 


At firſt I thought the eſtates called Ryder's and Franklin's 
had been given in this caſe to be a continuing, perpetual fund 
for the poor relations for ever; as was the caſe of a particular 
fund in Jaac v. Defriez ; but am ſatisfied, thoſe eſtates as well 
as the reſt are to be ſold. 


An account directed, and the 500 J. and intereſt to be diſtri- 
buted among the poor relations of the mother who are objects 
of charity. 


The reſidue of the perſonal eſtate of William Burgeſs, and 
the money ariſing by ſale, to be diſtributed among ſuch of the 
poor relations of the mother, and in ſuch proportions, as Worl. 


redge (hall think fit: and for that purpoſe he is to lay a ſcheme 
before the Maſter. 


Hewir againſt HE wir. 


THOMAS HEWIT deviſed lands to plaintiff and others for 

life, with remainders over; and declared, that the ſeveral 
tenants for life ſhould have power and liberty to cut down and 
fall ſuch trees and wood growing upon the premiſes, or any 
part thereof, when they ſhould be in the actual poſſeſſion of the 
ſame, as four perſons named in the will ſhould aſſign, allow of, 
or direct, by any writing under their hands. 


The truſtees being dead, bill brought by plaintiff, for the 
opinion of the Court, Whether the power to cut timber re- 
mained, or was at an end? 


Lord NokTHINGToN, Chancellor, after having taken two 
years time for conſideration : 


The Queſtion is, Whether the plaintiff can cut down timber ? 


I2 'There 
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There are ſeveral inaccuracies and miſtakes in the will: 
inter alia, the conſent of the truſtees is not cxtended to the 


ſurvivor. 


The office of the truſtees is not confined to any perſonal qua- 
| lification, but what any body might do; that is, ſee what tim- 
ber is fit to be cut. 


It is in my opinion, a power to fell, provided the truſtees ap- 
prove. By the death of the truſtees the latter is become im— 
poſlible ; and it is a power become abſolute, or otherwiſe the 
power mult be loſt, though the eſtate remains. 


It was admitted, that if the trees were decayed it might be 
done, but not otherwiſe. But it ſeems ſtrange, that the teſtator 
ſhould will that the trees ſhould Rand till decayed. 


I think the power is preſerved, and that I ought to preſerve 
the check. 


Refer it to the Maſter, and ſee what is fit to be cut; and let 
the plaintiff from time to time cut timber for his own benefit, 
with the approbation of the Maſter, 


SCRIVEN againſt TAPLEY. 


Upon APPEAL FROM THE ROLLS, 


IFE, entitled to.a ſum of money, died in the life-time of 


her huſband, leaving children. 


Q Whether the huſband eatitled to the money without 
making a ſettlement upon the children! 


Lord CHANCELLOR: 


The compelling ſettlements at firſt aroſe upon the huſband 


coming here for aſſiſtance, It is perſonal to the woman. If 


carricd 


6 0 


8th July 
1705. 


Huſband en- 
titled to 
wife's chaſes 
in action, the 
wite being 
dead, is not 
compellable 
to make a 
ſettlement on 
the children 
of the mar- 
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carried further, it would be attended with ill conſequencez to 
creditors, No caſe where this Court refuſed aſſiſtance to the 
huſband after the death of wite without obliging him to make 
proviſion for children. 


REVERSE the decree as to that part, 


ATTORNEY-GENERAL and BLAIR againſt CroluuEy, 


FC . former rnZ Li (ag, 


ILL by the Attorney-General, as the Crown is Patron, and 
by Blair, as Rector of =, againſt the defendant, 
for an account of tithes, 


The defendant inſiſted on two defences: 1ſt, An agreement 
in 1667, by which the then rector had an incloſure and allot- 
ment in lieu of his glebe and tithes: 2d, Another agreement in 
1692, for the ſame purpoſe, to which agreement the ordinary 
was a party, and a decree to bind the right. 


Lord NokRTHING ToN, Chancellor : 


I am of opinion, 1ſt, That the agreement was unequal ; for 
the allotment to the rector was only for the glebe and tithes to 
which he was entitled, and not for the improvements which 


would conſequently take place. 


ad, If it was equal, yet it would be void, as the incumbent 
could not bind his ſucceſſors. 


As to the ſecond agreement, the patron was not a party; and 
the decree was by conſent, without the Court giving particular 


directions, but drawn up by the Regiſter from general direc- 


tions upon the opening of the cauſe. But if it had been ever 
ſo formal, it would have been a void decree. 


The Queſtion is, Whether Blair is bound by this agreemen! 
made with his predeceſſor? 


At 
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At Law, all parties intereſted muſt have concurred in aliena- 
tion of land from the church. Thus it ſtood, till the diſabling 
ſtatutes took place, which were wiſcly framed to prevent ſuch 
alienations, but by authority of Parliament, The Patron was 
under influence of intereſt ; the Parſon complied with falſe 
notions of gratitude; and the Ordinary, where the Crown 
was patron, eſpecially if he had one of the leſſer Biſhopricks, 
was not ſo unprejudiced in his conſent as he ought to be. 


Length of time has been inſiſted on. It is not, in fact, fo 
oreat as it appeared at firſt ; for the incumbent who made the 
agreement lived till 1718. But to permit the Crown and the 
Church to be prejudiced by length of time, would be to ſet up 
different rules in Law and Equity, and to take away the pro- 
tection which the Law profeſſes for the Crown and Church. 


I have no reaſon to think that the lands allotted to the Par- 
ſon were for more than his glebe and tithes. It is the qua- 
lity of the land, and not the quantity, which muſt determine 
the extent of the compoſition. In all the acts of parliament 
which are made upon compoſitions with parſons, they are 
allowed a compenſation for tithes upon improvements n futuro. 
Had a ſum been paid by the defendants originally, by way of 
increaſe of tithes, they had ſtood on a different footing ; for 
then they would have been purchaſers for a valuable conſidera- 
tion, by allowing for the future improvements. It would have 
ſuſpended the Equity of this Court, by ſetting up Equity 
againſt Equity, and the parties would have been left to their 
remedy at Law. 


DECREE AN ACCOUNT. 


NorTHCOTE againſj Duks. 


PLAINTIFF's father was leſſee for three lives, of which the 
plaintiff was now the only ſurviving one. In the leaſe 
there was a proviſo, That if the leſſee, his executors or 
aſſigus, ſhould at any time leaſe the premiſes for more than 
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1765. ſeven years (except it ſhould be by his or their laft will and 


| 8 to and for the uſe of any wife or child), without the licence of 


again the landlord in writing, it ſhould be lawful for the landlord tg 
! DUKE. : : : ; 
„ and repoſſeſs. In 1752, the plaintiff being entitled un- 


* der the will of his father, ſubject to certain charges for his mo- 
without 11 . 
cence of leſ- ther, and brother, and lifters, and creditors, leaſed for 14 years, 


_ hirg Without licence. The landlord threatened to bring an ejectment. 
lite, being in 
poſſeſſion un- ; 8 - 64 

der his fa- Bill for relief to be quieted, and to enjoin the defendant from 


ther's will, 


and being his Proceeding at law, ſtating, That the plaintiff had not the ori- 


3 


— — — — 


executor, 38 7 1 —. 

3 ginal leaſe in his cuſtody, and was in fact a ſtranger to the 
years. proviſo. 

Held, no 


forſciture ; 

for he had IEF 
| ken, tine It was argued by Mr. Yorke, for the plaintiff, That the 
3 Teaſe was not avoided at law, the exception in the leaſe being 1 
leaſe could diſpenſation of the proviſo; and once a diſpenſation always ſo, 


ot extend ; : 
bowed the according to Dumper's caſe, 4 Co. 


life of the 
leſſor, it 


— . 2dly, If the leaſe is void at Law, Equity will relieve. 


tereſt ſor 14 
years £27241 On the other ſide, it was ſaid not to be like Dumper's caſe; 
for here the exception 1s part of the deed itſelf; and that 
Equity can only relieve where a pecuniary compenſation can 
be made. That this being a voluntary breach, is another rea- 


ſon againſt relief in Equity. 


Lord NoRTHING TON, Chancellor : 


The executor, who made the leaſe for 14 years, took the 
general perſonal eſtate under the will, without knowing the 
particular circumſtances relative to the leaſe of this eſtate. The 
leaſe itſelf appears to have been in the hands of another perſon. 
In this ſtate of ignorance he grants the leaſe for 14 ycars, 


Three Queſtions : 
1ſt, Whether a forfeiture at Law ? 
2d, Whether relievable in Equity ? 


3d, If it is, upon what terms? 
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To the firſt, It was ſaid not to be forfeited at Law, by reaſon 
of the exception in the proviſo; and it was argued. on the prin- 
ciples in Dumper's caſe, That the exception is a diſpenſation. 
But in my opinion, the two caſes ſtand on different grounds, 
In Dumper*s caſe, the condition was not to alien to any perſon 
whatſoever ; and the ſubſequent licenſe operated as a releaſe of 
the condition, and then the law took place, vig. that a releaſe 
for a moment is a releaſe for ever, 

In the preſent caſe, the reſtraint is tied up, excluſive of 
the deviſe and proviſion for his family, and has never been 


releaſed. 


But the two laſt queſtions determine my judgment. When 
you come for a forfeiture, you mult be very exact and certain, 
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Nox rucorx 


again 
Duxkx. 


I am of opinion, That the leaſe is not a breach of the condi- | 


tion, becauſe it is not for a certain time of duration, for life is 
uncertain 3 and the leaſe is not, nor could be for 14 years ab- 
ſolutely in all events, but muſt determine with the life intereſt 
in the leſſor. 


In the next place, The plaintiff taking the eſtate as exe- 
cutor, 1s like the caſe of an heir taking a freehold, and ought 
to have notice of the condition, in order to affect his intereſt, 
by way of forfeiture for breach of the condition, 


Even a Court of Law ought to ſee, that in ſuch a caſe there 
is ſome injury done to make the act a breach of the condition, 
ſo as to forfeit the eſtate. It can be of no uſe to the landlord, 
in this caſe, to exact the forfeiture; let the plaintiff be a good 
or bad tenant, it will not affect the landlord, for the repreſenta- 
tives of the firſt leſſee are liable for the rent. It would be to 
ſuppoſe the leſſee would hurt himſelf in order to hurt the 
landlord, 


It was ſaid, That Equity will not relieve where the act is 


voluntary. But the landlord may not have been injured at all, 
or ina manner for which I can compenſate him. I take the rule 


do be, that in all caſes where a perſon has broke a condition, 
6P and 


314 
1765. 


— | 
Nox rHcorE 
againſt 
D UKEs 


At the Rolls, 
14th Novem- 
ber 1765. 


Power to ap- 
point among 
nephews and 
nieces does 
not extend to 
great ne- 
phews, &c. 
And if part 
be appointed 
not purſuant 
to the power, 
the money ſo 
appointed 
lapſes into, 
and paſſes 
under, the 
appointment 
of the reſi- 
due which 
was properly 
appointed, 
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and forfeited a penalty, Equity will relieve, if there can be a 
compenſation. I think the Court may relieve where a tenant 
cuts down timber. In this caſe, there is no complaint that the 
tenant does not occupy the land very properly. 


Theſe are at preſent my thoughts; but I ſha!l not determine 
the queſtion now, but retain the bill for 12 months, with 
liberty for the defendant to bring his ejectment. But his 
Lordſhip having given his thoughts upon the equitable part of 
the caſe, which he did at the deſire of the parties, the defend- 


ant ſeemed to decline a trial at Law; but the order was pro- 
nounced as above. 


FALKNER againſt BUTLER. 


OHN MASTERS, by will 14th June 1755, after giving 
ſeveral legacies, deviſed the reſt of his perſonal eſtate to his 


wife, to be placed out on ſecurities in the name of truſtees, 


and the intereſt to be received by his wife for her life; and 
after her death, the principal to be paid among ſuch of his 
relations, fiſters, nephews, and nieces, as his wife ſhould 
think moſt deſerving of the ſame, and ſhould by her will 
direct and appoint, and for want of appointment, to be paid 
amongſt his ſaid ſiſters, and their children, and the plaintiff 
Compton, as lon of his eldeſt ſiſter, according to the ſtatute of 
diſtributions ; and made his wife executrix. The reſidue of his 
perſonal eſtate amounted to upwards of 10,001. 


The wife ſurvived; and by her will, declared to be made in 
purſuance of the power, diſtributed the reſidue of her hul- 
band's perſonal eſtate, as therein-after mentioned, and then 
appointed to ſeveral of his nephews and nieces different ſums, 
in different proportions, and allo gave 700 J. to George Olav, 
the teſtator's nephew-in-law, in truſt for his children, in all to 
the amount of between 3 and 4000 J. and then appointed, that 
after payment of the above legacies, the reſidue of her huſ- 
band's perſonal eſtate ſkould be divided amongl. the huſband's 
relations, according to the ſtatute of diſtributions, 

Two 
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Two Queſtions were made in the cauſe : 
1ſt, Whether the appointment of the 700 J. was good? 
2d, Suppoling it had, who ſhall be entitled to the money ? 


Sir THOMAS SEWELL, Maſter of the Rolls, was clear of 


opinion, upon the firſt Queſtion, That the power of appoint- 
ment was confined to nephews and nieces, and could not be 


extended to great nephews and great nieces. 


And upon the ſecond Queſtion, That the 700 /. lapſed into 
the reſidue; and the wife having appointed the re/due, it 
paſſed by the reſiduary appointment. No part remained unap- 


pointed. 


Oke v. Heath, Michaelmas term 1748, was cited as an au- 
thority in point upon the ſecond Queſtion. 


CorDWELL againſt MACKRILL. 


OBERT MARTIN, on the marriage of his daughter with 

William Cordwell, by articles of 6th February 1726, in 
conſideration of the intended marriage, and of love and affec- 
tion, covenanted, within three months to convey his eſtate in 
Challoch in Kent, and alſo the reverſion of an eſtate in New 
Ronney, and Toy Church, in Kent, in truft, for and to the uſe 
of Cordell, and Mary his wife, for their lives, and the life of 
the ſurvivor, and after the death of Cirawe!l, and Mary his 
wife, and the longeſt liver, to the ule of the heirs of the 
body of Cordwell on Mary, and their heirs for ever; and for 
want of ſuch iſſue, to the uſe of ſuch perſons, and for ſuch 
eſtates, as Martin by deed or will ſhould appoint; and in 
default of appointment, to the uſe of the right heirs of 


Martin, 


The marriage took effect; and afterwards, on 17th Seprem- 
ber 1728, a ſettlement was made by Martin, reciting the 


articles, and ſaid to be made in conſideration of the marriage, 
and 
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1765. 
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FALK N ER 


againſt 
BuTLER. 


27:h, 2gth 
January, 

2d February, 
1766. 


Where mar- 
riage articles 
limited a 


Joint eflate 


to the intend- 
ed huſband 
and wife, 
and, after 
the death of 
the ſurvivor, 
to the uſe of 
the heirs of 
the body of 
the huſband 
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And the 
ſettlement, 
after mar- 
riage, pur- 
ſued the 
words of the 
articles, 
Huſband and 
wife levy a 
fine, and firſt 
mortgage, 
and then 
apree to ſell, 
The articles 
not being 
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and in purſuance and performance of the articles, by which he 
conveys the eſtates to Cordwell and his wife, for their lives, 
and the life of the longeſt liver of them, and after their death, 
to the uſe of the heirs of the body of Cordwell on Mary his 
wife, and their heirs for ever, with remainder as Martin ſhould 
appoint, with remainder to the right heirs of Martin. 


There was iſſue of the marriage two ſons, Peter Martin Ord- 
well, and W. Cordwell. 


On 26th November 1728, Cordwell and his wife levied a 
fine to ſuch uſes as they ſhould jointly appoint, and in de- 
fault of appointment, as 1n the ſettlement. 


Cordwell and his wife made ſeveral mortgages of thoſe eſtates, 


which were afterwards aſſigned to, or in truſt for Thomas 
Mackrill. | 


On 12th Auguſt 1732, Cordwell and his wife agreed, for a 
valuable conſideration, to convey the eſtates to Thomas Mack- 
riil in fee, in which deed the articles and ſettlement were recited, 


Cordwcll became a bankrupt, and Kemp, being his aſſignee, 


on 6th May 1746, entered into articles for carrying the former 
articles into execution. 


Atterwards a bill was brought by Kemp and Cordwell againſt 
Macſirill, to carry the agreement of Auguſt 1732, and bth May 
1746, into execution; and a croſs bill to have them cancelled, 
and to have the eſtate fold, and to be paid his mortgage- 


money. "The cauſes were heard on the Gth of Fuly 1748, and 
a decree for the performance of the articles. 


Upon the death of Villam Cordwell, the plaintiff, bis /or, 
brought this bill, to have the marriage articles, of 26th Fe- 
hruary 1726, carried into execution, by a ſtrict ſettlement ; and 
it was inſiſted, that the defendant Mackril/ having notice of the 
articles, by the recital in the conveyance, ought to be affected 
by the rules which govern a Court of Equity in carrying mat- 


Tiage articles into execution. 


Fg * Gr 


"1 
13 
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After argument at Bar, Lord CHANCELLOR : 


I am of opinion, That the bill ought to be diſmiſſed for 


alter the ſettlement ; and becauſe I think that, according to 
the recital in the deed of conveyance, the intention of the 
parties Was the ſame at the making of the articles, as at the 
making of the ſettlement. 


In Weſt v. Erriſſey, and in Trevor v. Trevor, it appeared, that 
the parties plainly meant one thing, and did another. The 
intention being clear on the articles, and the ſettlement vary- 
ing from it, the miſtake was in the ſettlement, and the intent 
was not conjectured in thoſe caſes. Here it is objected, that 
two fathers cannot make a ſettlement according to Law. This 
Court cannot ſay ſo. Where the firſt taker is made tenant for 
life, and then the eſtate 1s agreed to be given to the children 
by way of remainder, making uſe of the word remainder, it is 
clear that the children are to take as purchaſers ; but here it is 
by way of uſe, which, by the known rules of law, is coupled 
with the former limitation, Collins v. Plummer. 


It is impoſſible for me to ſay, from the recital, that the 
parties to the articles did not intend that the ſon ſhould have 
an eſtate tail. It would make great confuſion in property, and 
uncertainty in paſſing titles, if I ſhould decree a ſtrict ſettle- 
ment againſt a purchaſer for a valuable conſideration. The 
recital is certainly notice of the articles as far as they go. If 


that the ſubjects are bound to take notice of the rules of 
Equity, as they are of a Court of Law. They muſt take 


prior incumbrances, but not the mere conſtruction of words, 
which are uncertain in themſelves, and often depend on the 
locality of them. It is impoſſible to determine otherwiſe, un- 
leſs the whole of the inſtrument was before me; for the true 
conſtruction depends on words, and other parts of the deed 


62 may 


the application had been made between the original parties, I 
| ſhould not have made a decree in it. I am unwilling to think 


notice of a deed on which an Equity ariſes, ſupported by pre- 
cedents, the juſtice of which every body muſt acknowledge, as 


Cox bw 
againſt 


want of the articles being produced, by which alone I can Maecaitt. 
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may be material to find out the trrue meaning. I cannot ſee 


reaſon to lay it down as a rule, That in ail caſes of articles the 
huſband is to be only tenant for life. 


DisM1ss THE BILI. 


KIRKHAM againſt SMITH. 

Ale Ly ta Afr 14 445 / Weg 25 07, 
RASMUS SMITH, by his will, dated the 6th May 160, 
after bequeathing ſeveral legacies, deviſed all his real eſtate, 
ſubje& to a term for payment of legacies, to his eldeſt ſon, 
Eraſinus Smith, and the heirs male of his body; remainder to 
his other ſons in like manner; remainder to his daughters in 

tail general; with remainder in fee to Chr:i/?'s Hoſpital. 


The teſtator died in 1691 ; and his ſons, as they reſpectively 
became entitled, entered on the eſtates, and are all dead without 
iſſue male; but Hugh, the laſt ſurviving ſon, made a ſettlement, 
by leaſe and releaſe of the eſtates, upon the defendants, Lady 
Strange and Mrs. Barry, his two daughters, with power of 
revocation ; and by his will made ſome little alteration in re- 


ſpect to the houſe in Eſſex. 


The plaintiffs were, one of the daughters of the teſtator 
Eraſmus, and four daughters and coheirs of another of the 
teſtator's daughters; and the teſtator's ſons being dead without 
iſſue male, the bill was brought, to be let into poſſeſſion of the 


eſtates comprized in the entail, and for an account of rents and 
profits. 


The defendants by their anſwer inſiſted, and made it appear 
in evidence, That recoveries had been ſuffered by the ſons of 
Eraſinus of all the eſtate comprized in the entail, except the 
Eſſex eſtate; and as to that they inſiſted, that it was only a truſt 
eſtate in Eraſmus the teſtator; and that, the entail being only of 
a truſt, the ſettlement and will of Hugh Smith was ſuffictent to 
bar the remainders under which the plaintiffs claimed, without 
a recovery being ſuffered, The caſe appeared to be, that the 


7 Eſſex 
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Eſex eſtate, when purchaſed by the teſtator, was ſubject to an 
annuity of 300. payable to Sir Anthony Brown for life; and 
that the conveyance was made in 1684 to truſtees and their 
heirs, in whom the uſe was executed, in truſt, in the firſt place, 
out of the rents and profits to pay the annuity, and to pay the 
reſidue to the teſtator Eraſmus and his heirs ; and after the de- 
termination of the annuity, to ſtand ſeiſed in truſt for the teſta- 


tor and his heirs. 


Lord HarDwicke, Chancellor, upon the opening of the 
caſe, declared his opinion, That the ſettlement and will were 
not ſufficient to deſtroy the remainder under which the plaintiffs 
claimed. That to conſider them fo, would be to confound the 
rules of property; to make a determination in equity contrary 
to the rules of law: and therefore ſtopped the plaintiff's 
Counſel, till he heard what could be ſaid to the Queſtion by the 
Counſel for the defendants. Mr. Attorney-General, for the 
defendants, cited Bowater v. Ellis, Pre. in Ch. 81. 2 Vern. 344. 
Moolnoug v. Woolncugh, Pre. in Ch. 228. North v. Way, 
1 Vern, 13. Turner v. Gwynn, 1 Vern. 41. Carpenter v. Davis, 
and Waſhbourn v. Downes, 1 Vern. 440. Beverley v. Beverley, 
2 Vern. 133. But his Lordſhip determined with great clear- 
nels, and without any further argument, That the remainder 
in queſtion was not barred, and that the plaintiffs were well 
entitled, 


CLirToON againſt Lou. 


SIR Thomas Lombe's will has theſe words: 

In conſideration that Lady Lombe has promiſed to give 
what I ſhall give her to her and my children at her death, 
" I give her,” &c. 


Held, The children entitled. 


Kix KUAu 


againſt 
SMITH» 
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1751. 
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conveyed as was equal to what was pretended to be conveyed, 
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children, as ſhe ſhall pleaſe. 
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MassEVY againſt SHERMAN, 


EVISE of copyhold to his wife in ſee, not doubting but 
that my wife will diſpoſe of the ſame to and amongſt my 


Held, A truſt for the children as ſhe ſhould appoint, 


Cary againſ} STAFFORD. 


NE pretended to convey an eſtate to a woman as premium 
pudicitiæ, but in fact there was no ſuch eſtate. On bill 
brought, it was ſaid the eſtate was in Eutopia. Lord Chief 


Baron PENGELLY ordered ſo much to be conveyed of the beſt 
part of his eſtate. 


OwEN againſt GRlr irh. 


ILL by plaintiff, for an account of rents, and to be let into poſ- 
ſeſſion againſt defendant, who was in poſſeſſion under an 
elegit for ſatisfaction of a debt. Account decreed at the Rolls. 
Afterwards report, that defendant had received 93 J. 115. 3d. 
more than due to her. Cauſe coming on upon report, it was 
ordered, That poſleſſion ſhould be delivered, the defendant to 
pay the 931. 115. 3 d. together with the plaintiff's coſts; from 
which order defendant appealed generally, and the only reaſon 
for the appeal was the coſts. 


Two Queſtions on hearing: 1ſt, Whether the rule is ſo ge- 
neral, that a party cannot appeal for coſts? 2d, Whether, as 
the defendant was an incumbrancer, the eſtate is not as much 


liable to pay the coſts as the debt ? 
Lord 
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| Lord HARDWICKE, Chancellor, declared the rule is not fo 
general with reſpe& to parties appealing for coſts only. That 
in particular caſes ſuch rule may, and has been diſpenſed with ; 
and thought it ought to be diſpenſed with in this caſe. 


DECREE reverſed as to coſts, 


Q. Whether the Court will diſpenſe with the rule only in 
ſuch caſes where it appears on the face of the decree that coſts 
are improperly given? Or whether they will do it where they 
mult go into the merits of the cauſe ? 


BENNETT againſt SEYMOUR, 


A RCHBISHOP WAKE having ſix daughters, his only 
children, by deed poll, dated the 15th of April 1728, 
reciting, that he purpoſed by his will to give the ſurplus of his 
real and perſonal eſtate to Ethelred, his wife, for her life, and 
then to be at her diſpoſal, and to make certain perſons truſtees, 
directs, in caſe he ſhould not make ſuch will, and his wife 
ſhould die without making any diſpoſition, that his truſtees 
ſhould, after his and his wife's death, ſell his real eſtate, and 
make an equal diviſion of the purchaſe money, and of the reſi- 
due of his perſonal eſtate, among his fix daughters, ſhare and 
ſhare alike, and to pay and diſpoſe of the ſame accordingly as 
therein-after mentioned; that is to ſay, the ſhare of each 
daughter to be placed out at intereſt, and the intereſt to be paid 


ſeparate uſe ; and after their reſpeRive deaths, the ſhare of each 
daughter to be paid to all and every her children by her firſt 
huſband, except an eldeſt or only ſon for the time being, 


ſuch only child; to be paid to the ſons at 21, ard to the daughters 
at 21 or marriage, with benefit of ſurvivorſhip in caſe of death 


that in caſe all the children of any of the ſaid daughters by her 
firſt huſband, except as aforeſaid, ſhould happen to die before any 
of their reſpective Mares ſbould become payable as aforeſaid, then 

' 6 R | the 


to ſuch daughters reſpectively during their lives, and for their 


equally to be divided among them; and if but one, then to 


before his, her, or their ſhare ſhould become payable : provided, 
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| 1756. the ſhare or ſhares of ſuch daughter or daughters /. 94/4 go and 


| FTA be paid 79 the eldeſt or only ſon of ſuch daughter or daughters 

1 reſpectively by ſuch firſt huſband, at his age of 21: Proud 
| further, that in caſe one or more of bis three eldeſt daughters, viz. 
Ann Seymour, Ethelred Bennett, and Heſter Brodripp, nd 
die without any child or children living at her or their reſpecbive 
| deaths, or, there being ſuch, all of them ſhould die before their gx 
any of their reſpective parts er ſhares ſhould become payable by 
virtue of the truſts aforeſaid, ther, and in ſuch caſe, the part 
or ſhare of the ſame daughter or daughters ſhall, from and aſter 
the deceaſe of the ſame daughter or daughters, and failure of her 
or tleir child or children, go to all and every the child or child- 
| ren then living, or then after to be born of the other or others 
of them the ſaid three laſt- named daughters, to be paid as the 
| ſhare or ſhares or ſuch other of the ſame three daughters would 
have been payable to her or their child or children, by virtue of 
the truſts aforeſaid, if ſuch other daughter or daughters had 
been then actually dead. And in caſe all the ſaid three eldeſt 
daughters ſhould die without child or children living at their 
reſpective deaths, or, being ſuch, all of them ſhould die before 
their or any of their reſpective ſhares ſhould become payable 
by virtue of the truſts aforeſaid, then the ſhare or ſhares to go 
to the child or children then living, or then after to be born of 
the three youngeſt daughters. The like proviſo with reſpect to 
the ſhares of the three youngeſt children, with the ultimate 
limitation over to the three eldeſt children, 


| Ethelred, the wife, being dead without making any appoint- 
| ment, the Archbiſhop made his will, and deviſed the reſidue of 
his eſtate upon the ſame truſts as in the deed. 


| Heſter Bredripp had iſſue by her huſband, Richard Brodriff, 

| one ſon and a daughter, who beth died in the life-time of their 

mother: the Jon attained the age of 21, and, dying inteſtate, left 
his mother and two ſiſters of the half blood his next of kin. 


Heſter, having ſurvived her huſband, married Thomas Strode ; 
and afterwards died, leaving S rode, her huſband, her executor: 


* A de- 
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A decree having been obtained, for carrying the deed and 


will of the Archbiſhop into execution ; and the accounts being 
taken, and the reſidue of his eſtate placed out in the name of 
- truſtees, Strode and the perſons claiming under the half ſiſters 
now petitioned to have one part of the refidue (berg Heſter's 
ſhare) paid to them, according to their intereſts therein. Alſo 
another petition was preferred by J Love and Bridget his 
wife, as ſhe was the only younger child of Ann Seymour, to 
have one moiety of Heſter Strade's ſhare paid to them. And 
the Queſtion upon the two petitions was, Whether, as Brodripp, 
the ſon, attained 21, his mother's ſhare became veſted in him, 
and tranſmiſſible to his repreſentatives ? or whether, as he died 
in the life-time of his mother, although he atcained the age of 
21, and the mother left no iſſue living at her death, the limit- 
ation over to the children of the other two ſiſters took place ? 


It was argued, That by the clauſe which gives the ſhare upon 
the younger children's death to the eldeſt or only ſon, it would 
not go over to him, if any of the younger children attained 
21, and afterwards died in the life-time of the mother. That 
the clauſe in queſtion did not intend to alter the time of veſting, 
as appointed in the firſt clauſe, by poſtponing it till after the 
death of the mother ; but that it muſt be underſtood and con- 
ſtrued in this way: © If all the children die before their ſhares 
„ are payable, that is, before 21, whether in the life-time of 

the mother or afterwards, then to go over.” On the other 
ſide it was argued from the words of the clauſe, which gives 


the ſhare over if all the children die in the life-time of the 
mother, 


Lord HarxDwicke was of opinion, That it was not a veſted 
intereſt in Bredripp, the ſon; and diſmiſſed the petition of 
Strode and the next of kin. And upon the other petition, or- 
dered one moiety of Heſter's ſhare to be paid and transferred 
to Je pb Love. 
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Before the 
Maſter of the 
Rolls, fitting 
for Lord Ch. 
27th Nov. 
1765. 


Bequeſt for 
the benefit of 
poor Diſſent - 
ing Miniſters 
living in any 
county. It 
was in proof, 
that there are 
three diſtinct 
ſocieties of 
Diſflenters, 
and that col- 
lections are 
made for the 
poor Mini- 
ſters of each. 
Held, the 
bequeſt not 
void for un- 
certainty, but 
ſhould go to 
the poor Mi- 
niſters of 
each ſociety. 
Where the 
reſidue 1s be- 
queathed to 
charitable 
uſes, equity 
will not mar- 
ſhal the aſ- 
ſets, by 
throwing the 
debts and le- 
gacies upon 
chattels real; 
that the cha- 
ritable be- 
queſts may 
be made 
good out of 
the other per- 


ſonal eſtate. 


only next of kin, to ſet aſide the charitable bequeſts. 
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WaLLER againſt Cuilns. 


DWARD KOESS, being ſeiſed of a ſmall real eſtate, and 
poſſeſſed of leaſehold and other perſonal eſtate, by will 

3d December 1754, deviſed all his real and perſonal eſtate to 
Childs and Warde, upon truſt to ſell and pay debts and legacies, 
and to place out the ſurplus money at intereſt; and to pay the 
intereſt to his brother Ephraim Keeſs for his life, and to the day 
of his death; and after his death, to receive the principal mo- 
ney, and pay it to the treaſurer or treaſurers for the time being 
of a ſociety or fund for the maintenance and bringing up of 
diſſenting ſtudents for the miniſtry of the Goſpel. The teſtator 
made two codicils to his will ; and by the laſt, reciting that he 
had directed his executors to call in and receive the principal 
money, and to diſpoſe of the ſame to the treaſurer or treaſurers 
for the time being of a fund for the maintenance and bringing 
up of diſſenting ſtudents for the miniſtry of the Goſpel, he 
revoked and made void ſuch bequeſts to all intents and purpoſes 
whatſoever, and all truſts relating to the ſame ; and directed, 
that after the death of Fphraim the truſtees ſhould ſtand poſ- 
ſeſſed of the principal money, in truſt for the augmentation of 
the charitable collections which ſhould be then after made for 
the benefit of the poor diſſenting miniſters of the Goſpel re- 
ſiding and living in any of the counties of England, to be paid 
to the treaſurer or treaſurers of ſuch charitable ſocieties or fund 
for the time being, for that purpoſe, as the major part of them 
ſhould direct or appoint. 


The bill was brought by Ephraim Keeſs, as heir at law and 


The cauſe came on to be heard hefore Lord CHA NCELLOR, 
27th January 1761, when an account was directed to be taken 
of the perſonal eſtate, debts, legacies, and funerals ; and 
application of the perſonal eſtate in courſe of adminiſtration. 
But the proofs in the cauſe not being ſufficient to determine the 


effect of che reſpective limitations after Ephraim's death, by 
conſent 
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conſent of all parties the executors were to be at liberty to put 
in a further anſwer, and to ſtate any ſociety or ſocieties they 
apprehend to fall within the deſcription of the charity in the 
codicil mentioned; and the plaintiffs, by like conſent, to reply; 
and the parties to proceed to proof of ſuch matters as they 
ſhould be adviſed ; and the cauſe to ſtand over. 


The executors put 1n a further anſwer, and ſtated, That the 
Proteſtant diſſenters in this kingdom are diſtinguiſhed by the 
ſeveral denominations of Preſbyterians, Independents, and Bap- 
tiſt; and that the diſſenters of each of thoſe denominations, 
living and reſiding in and near London and Weſtminſter, have a 
ſeparate ſociety, conſiſting of perſons choſen out of their re- 
ſpective congregations, which ſociety is called by the name of 
the Managers of the Fund for the Support of the poor Diſſent- 
ing Miniſters of that denomination in the country : and that 


ing-houſes, belonging to moſt of the ſeveral congregations be- 
longing to each of the denominations, in and about the cities of 
London and Weſtminſter, and the money given at ſuch collections 
is conſtantly and regularly carried to the ſaid fund, and paid 
into the hands of the treaſurer thereof for the time being; and 
that the ſame is diſpoſed of by the ſaid managers of ſuch funds, 
for and towards the ſupport of poor diſſenting miniſters in the 
country, whoſe annual ſubſcriptions from their own congrega- 
tions are ſo ſmall as not to be ſufficient, in many caſes, to ſup- 
port themſelves and families with the common neceſlaries of 
life; and alſo, for the relief of any extraordinary neceſſitous 
caſes of ſuch poor miniſters and their families as may occaſion- 
ally occur: and they have each a treaſurer, who takes minutes 
of their proceedings at their ſeveral meetings, which are fairly 
entered in books kept for that purpoſe, as alſo the accounts of 


the diſpoſition of the ſaid charity. 


The caſe came on again after the Maſter's report, and a 
Queſtion was made, Whether the charity bequeſts were not 
void, for uncertainty in the deſcription? But the Court was 
clear of opinion, without hearing the Counſel for the charity, 
That the bequeſts were good upon the words of the will, and 
68 upon 


there are charitable collections annually made at the ſaid meet- 
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Father, te- 
nant for life, 
remainder to 
firſt and other 
ſons in tail. 
Eldeſt ſon, 
on his mar- 
Triage, by 
leaſe and re- 
leaſe conveys 
his eſtate to 
truſtees to 
ſtrict uſes, in 
ſettlement, 
Some time 
afterwards 
he joins with 
his father in 
making a 
mortgage of 
the tame 
eltates, and 
ſuffers a reco- 
very to the uſe 
of the mort- 
gagee. It 
mall, not- 
withſtanding, 
enure ſirſt to 
the uſes of 
the marriage 
ſettlement. 


v. Tyndal. 
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upon the evidence which was read in ſupport of the anſwer 
and that they were intended for all the miniſtry in general: 
and ordered the money to be paid to all the treaſurers of the 
three denominations, upon the truſts of the codicil. 


A Queſtion was made by the Court, Whether they could 
marſhal the aſſets in favour of the reſiduary bequeſts, by di- 
recting the leaſeholds to be applied in the firſt place in payment 
of debts and legacies, in order to leave the reſt of the perſonal 
for the benefit of the charity? But it was given up on the 
part of the charity, upon the authority of the Attorney- General 


Attorney-General v. Caldwell, 17th December 1 708, at the 
Rolls, cont. 


Curenry againſt HALL. 


ERARD WALKER, the father, by ſettlement on his mar- 
riage in 1706, conveyed an eſtate in Derbyſbire to the uſe 

of himſelf for life; remainder as to part to his wife for life, by 
way of jointure; remainder as to the whole to the firſt and 


other ſons of the marriage. There was iſſue of the marriage 
Gerard Walker, the eldeſt fon, and other children. 


In 1733, the ſon, on his marriage, conveys part of the eſtate 
by leaſe and releaſe to the uſe of himſelf for life; remainder to 
his intended wife for life ; remainder to the heirs of the body 
of the wife ; remainder to his own right heirs, 


In 1746, the father and ſon mortgage the premiſes to Henry 
Peach for 1000 years, to ſecure 300 J. and ſuffer a common 
recovery, and declare the uſes to the mortgagee, and then to 
the father for life, with remainder to the ſon in fee. 


In 1749, Henry Peach purchaſes the ſon's reverſion for a va- 
luable conſideration, and takes a conveyance to himſelf in fee. 


After- 
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Afterwards Walker the ſon died, in 1751, leaving a widow, 
and the defendant, Gerard Malter, the eldeſt ſon of the mar- 
nage, and ſeveral other children. 
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HALL. 


Afterwards Walker the father died, in 1756. The widow of | 


the father was {till alive, 


There being a term ſtanding out for raiſing portions for 
younger children under the ſettlement of 1706, this bill was 
brought by the plaintiffs, who claimed under Peach, the pur- 
chaſer, to be let into poſſeſſion of the premiſes not in jointure 


to the father's widow ; and to have an account of the rents and 


profits from the death of Waller the father, upon paying the 
money due for the portions. 


The defendants, the widow and ſon of Walter the younger, 
by their anſwer inſiſted on the ſettlement of 1733, in bar of 
the relief prayed, ſo far as the eſtate comprized in that ſettle- 


ment was intended to be affected by it. 


| Q. Whether the common recovery in 1746 ſhould enure to 
the uſes of the ſettlement of 1733 ? 


On the part of the plaintiffs, a diſtindtion was taken between 
the caſe where a tenant in tail conveys to uſes which may take 
effect in his life-time, and where they cannot take effect till 
after his death. In the former caſe, a common recovery ſuffered 
afterwards ſhall enure to the uſes of the conveyance, though 
the common recovery 1s declared at the time of ſuffering it, to 
be to other uſes. But in the latter caſe, it ſhall not, becauſe the 
uſes to take effect aftep the death of the tenant in tail are void 
in law; and the caſe of Machel v. Clerke, as reported in 
Farreſley, was cited by Mr. Heoſ#ins for that purpoſe. 


Lord CHANCELLOR was clear of opinion, That the common 
recovery enured to the uſes of the ſettlement of 1733, and 
diſtinguiſhed the caſe cited from the preſent. There the tenant 
in tail covenanted to fland ſeiſed to the uſe of himſelf for life, 
with remainder to his ſon in tail, The covenant as to the eſtate 
for life to himſelf is of no avail ; for he is in of the old eſtate, 
17 and 
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Vicar of 
the mother- 
church has 
the right of 
nominating 
to a Cha- 
pel of eaſe, 
though the 
chapel was 
erected and 
endowed by a 
grant of lands 
from the 
Lord and 
freeholders 
of a manor; 
and though 
the right of 
nomination 
was given by 
the Arch- 


bichop, in his 


deed of con- 
ſecration, to 
the inhabit- 
ants, and the 
Vicar of 
the mother- 
church at the 
time de- 
clared he 
had no right 
to nominate z 
and though 
the inhabit- 
ants have 
repaired and 
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and the covenant to ſtand ſeiſed to uſes after his death, is void 
it not being by way of remainder, But in this caſe there 3 


conveyance and tranſmutation of poſſeſſion, and the remainders 
are not void. 


Nete, In the caſe of Machel v. Clerke, as reported in Comyy 
119. Salk, 619. the fame diſtinction is taken, and ſeems to 


have been made in Farreſtey's Report of that caſe ; but it is not 
pointed out with perſpicuity. 


I and Mr. Haſius were Counſel for the plaintiff, 


IxREMHAH Dixon, againſt Sanuk KxRSHAw, 
Grorce METCATTE, the Archbiſhop of Vokx, 
and the Patrons of the Vicarage of Lzzps. 


N the pariſh of Leeds, in York/bire, which is very large and 
extenſive, there are nine townſhips ; inter alia, the town- 
ſhip of Armley, and another diſtin townſhip called Wortley ; 
there are alſo eight chapels of eaſe within the pariſh, one of 
which, called Armley Chapel, was built in the time of the 
Uſurpation, and was for ſome time ufed as a conventicle; but 
there is no certain account at whoſe expence, or the exact time 
when it was built; only general evidence examined by the 
plaintiff, that it was built by the inhabitants of Armiey and 
Mortliiy. 


A decd, dated 1ioth November 1653, was entered into be- 
tween Miles Staf/cton, who 1s deſcribed as Lord of the Manor 
of Armley, and Mary his wife, of the firſt part; and ſeveral 
perſons therein named, and deſcribed to be inhabitants and 
{rceholders of the ſaid manor, of the ſecond part; and certain 
truſtees, of the third part; by which, after reciting, That the 
inhabitants within the townſhip of Army aforeſaid, being far 
diſtant from the pariſh church of Leeds, and it being conceived 
requiſite that a comfortable maintenance ſhould be raiſed and 


provided for the better encouragement of a godly miniſter of 
18 the 
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the goſpel, to officiate at the chapel of Armley, out of the com- 
mon and waſte grounds within and belonging to the ſaid ma- 
nor, then incloſed, and to be incloſed, for that purpoſe, the 
Lord and freeholders, to the intent that the yearly ſum of 271. 
might be iſſuing forth out of the common and waſte ground, to 
the uſe of a miniſter there to officiate, and to his ſucceffors for 
ever, granted to the truſtees and their heirs certain parcels of 
common therein mentioned, in truſt to employ the profits 
thereof to the uſe of the ſaid chapel, and for payment of the 
annual ſum of 274. to the miniſter officiating there from time 
to time, 


Another deed, dated 14th Oober 1657, was alſo entered 
into between Miles Stapleton, as deſcribed as Lord of the Ma- 
nor of Armley, and his wife, of the firſt part; ſeveral perſgns 
therein named, and deſcribed to be inhabitants and freeholders 
of the ſaid manor, of the ſecond part ; and certain truſtees, of the 
third part ; whereby the Lord and freeholders of the manor 
granted unto the truſtees the land whereon the chapel then 
ſtood, with a rood of land thereto adjoining, and a way. for 
perſons reſorting to the chapel, to the intent that the chapel 
ſhould for ever be uſed as a chapel, and as a place for the mi- 
niſter of Armley and his ſucceflors to officiate, And it was 
agreed, that the ſeats and pews, built and to be built, ſhould 
be employed for the maintenance of the miniſter, except two 
pews belonging to Miles Stapleton and Mary his wife, which 
ſhould be free from paying to the miniſter, in regard they had 
given the land on which the chape! ſtood. 


In 1674, upon the petition of the inhabitants of Armliy and 
Mortley, the Archbiſhop of 7crk conſecrated the chapel, and in 
the inſtrument of conſecration, took upon himſelf to grant the 
nomination of a miniſter to officiate there, to the inhabitants 
of Armley and Wertley, and reſerved to himſelf and his ſucceſſ- 
ors the right of lapſe. 


It appeared in evidence, that the Vicar of Leeds was preſent 
at the conſecration by the Archbiſhop, and declared that he, 
as Vicar, had no right.to nominate a Curate to the chapel. 


6 T The 


and Others. 
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The inhabitants of Armley and Wort ey, from the time of 
the conſecration, always repaired the chapel at their own 
expence, and had elected the Miniſter or Curate who Was 
to Oofliciate there, as often as a vacancy had happened, which 
was four times fince the conſecration, and the Miniſter ſo 
cleed had been conſtantly licenſed, and officiated, 


On 25th April 1761, the chapel became vacant by the death 
of the laſt Curate, and on the 4th of May following the inha- 
bitants met, and elected the plaintiff, and ſoon afterwards Ker. 
ſhaw, the Vicar of the mother-church of Leeds, nominated and 
appointed the deicndant Metca//e to be Curate of the chapel. 
They were both preſented to the Archbiſhop, and each re— 
queſted a licenſe to preach in the chapel, which he refuſed to 
grant till the right was determined, 


Upon which the plaintiff inſtituted a ſuit in the Archbiſhop's 
Court, againſt Metco/je, ſetting up his right under ihe election, 
but deſerted it as ſoon as Metca/fe had put in his anſwer, 
and applied to the Court of King's Bench for a prohibition, 
which he obtained, upon a ſuggeſtion of a preſcriptive right 
in the inhabitants to elect a Curate to the chapel ; and again 
deſerted that ſuit, and filed his bill in the Court of Chancery, 
to have his right under the election eſtabliſhed, and for an 
injunction to ſtay proceedings in the Spiritual Court, and at 
Law. The defendants, Metcalfe and Kerſhaw, by their an- 
ſwer, inſiſted upon the general right of the Rector or Vicar 
of the mother-church to nominate a Miniſter to a chapel of 
eaſe, unleſs he is diveſted of it by a proper agreement entered 
into by Patron, Parſon, and Ordinary; and that no ſuch agree- 
ment was entered into in this caſe, 


It was argued by the Counſel for the plaintiff, That the 
inhabitants of Armley and Wortley were entitled to the no— 
mination : 

iſt, As founders and endowers of the chapel. 


2d, Under the inſtrument of conſecration. 
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As having been at the ſole expence of keeping the cha- 


34, 
pel in repair. 
4th, Upon the uſage, as having conſtantly elected a Curate 


upon every vacancy. 


That the right of preſentations by patrons to advowſons, 
ariſes upon founding and endowing the church. That the 
fame reaſon holds with reſpect to chapels of eaſe; and Key. 
Par, Ait. takes notice, that they ſometimes nominate as ſuch, 
That the inſtrument of conſecration, if it does not give them a 
right, is at leaſt evidence of their righ*, which was confirmed 
by the declaration of the Vicar of Leeds at the time of the con- 
ſecration. That the repairing the chapel, without any con- 
tribution from the pariſh at large, was alſo evidence of their 
right, That as they bore the onus, they were entitled to re— 
tain the privilege of electing the Curate. That the nomination 
of a Curate for ninety years was evidence of an original right 
in the inhabitants, or if not, yet it rates a preſumption that 
an agreement was entered into between them and the Patron 
and Parſon of the mother-church, and the Ordinary, by which 
the inhabitants legally and duly acquired the right. That the 
plaintiff is without remedy in the Eccleſiaſtical Court, and at 
Law. That the juriſdiction of the Eccleſiaſtical Court is de- 
fective, and cannot judge upon the circumſtances of this caſe, 
which can only be determined in a Temporal Court. That a 
prohibition was granted, and could only be ſo upon a ſug— 
geſtion of preſcription, That the exerciſe of the right for 
ninety years, though evidence of preſcription in general, yet 
in this caſe is not, becauſe the chapel appears to be of mo— 
dern foundation. That the only remedy 1s in a Court of 
Equity, which can judge upon all the circumſtances of the 
caſe, and can direct a trial at Law, if neceſſary, upon an iſſue 
adapted to the merits of the caſe. That as the plaintiff cannot 
proceed in prohibition, neither has he any remedy at Law. 
That a guare impedit will not lie, in cafe of an election or no- 
mination by inhabitants. And the caſe of Herbert v. the Dean 
and Chapter of Meſlmigſfer, 1 Vs. 773. was cited, to ſhew 
chat a Court of Equity will determine upon this queſtion, 


Lord 


331 


1766. 
— 
Dixon 
agati/t 
KrRSH w 
aud Others. 


532 CASES IN CHANCERY, &c: 
1756, Lord NoORTHING TON, ancellor, after hearing the plaintif's 


S Counſel, and the evidence for the plaintiff read, gave his opi- 


«gain? nion, without hearing the Counſel for the defendant. 


KERSHAW 
end Others. 


I ſhall diſmiſs this bill for ſeveral reaſons: 


1ſt, Becauſe the plaintiff has no legal title. 
2d, Becauſe he has no Equity. 


zd, Becauſe this election is an uſurpation upon the Vicar, 


It is difficult to ſay who was the endower of this chapel. If 
there was ſufficient waſte to approve, the Lord of the Manor 
was the endower. But whoever was, it was not an endow- 
ment of a chapel of eaſe, but of a conventicle in the time of 
the Uſurpation. When the times changed, and the Reſtoration 
took place, the right of nomination was reſtored to the Vicar 
of the mother-church. It is undoubted law, that whenever a 
chapel of eaſe is erected, the incumbent of the mother-church 
is entitled to nominate the miniſter, unleſs there is a ſpe- 
cial agreement to the contrary, which gives a compenſation 
to the incumbent of the mother-church. A mere arbitrary 
agreement between Patron, Parſon, and Ordinary, without 
ſuch a compenſation, is not to be ſupported. In the caſe of 
preſcription, every thing is preſumed to have been proper. An 
agreement with a compenſation to the Parſon is ſuppoſed, 
There can be no preſcription in this caſe, becauſe the chapel 
was built in 1657, or very little earlier. The conſecration is 
expreſs as a chapel of eaſe; that is ſufficient to ſupport the 
| Vicar's right to the nomination, Afterwards, in the ſame 
| inſtrument, the Archbiſhop gives the nomination to the inha- 
bitants of Armley and HYortley, which he could not do of his 
own authority. And it is obſervable, he gives it to the moſt 
{ improper people, as they were ſectaries. There is no pretence, 
1 in this caſe, of any agreement between Patron, Parſon, and 
Ordinary, either with or without a compenſation to the Vicar. 
The declaration of the Vicar at the time of the conſecration 
could not bind his ſucceſſors, if it did himſelf: nothing he 
could do would have that effect, unleſs it was by a proper deed 
under his hand, The nominations to the curacy by the inha- 

3 bitants 


— * * 
. — . ⏑— —— 


— 


TOY — 7233 ů——ů—ů — — 


CASES IN CHANCERY, Ge. 


bitants are ſo many inſtances of uſurpation, but it did not 
take away the right of the ſucceeding Vicar to nominate upon 


a Vacancy. 
BILL DISMISSED. 


Mr. Yorke, Mr. Attorney-General, Mr. IWedderburn, Mr. 
Perryn, and Mr, Zee, were Counſel for the plaintiff; I and 
Mr. Price for the defendants. 


Lord Beaulieu and Wife againſt Lord CarDi- 
GAN and Wife. 


O* the marriage of 7% Duke of Montague, in 1704, his 
father, Duke Ra/ph, ſettled ſeveral eſtates upon him, and 
the iſſue of the marriage. 


Duke Nalph being ſeiſed of ſeveral other eſtates, of about 
10001. a- year, and alſo of a perſonal eſtate, and being entitled, 
under an old ſettlement, to an eſtate in Warwickſhire, of about 
2300/. a-year, with remainder to his ſon Duke John in tail, 
and Duke John having iſſue a ſon, Lord Montague, and one 
daughter, the plaintiff, Lady Beaulieu, his only children then 
living ; Duke Ra/ph made his will 21ſt Augu/? 1707, and de- 
viſed all his caſtles, lordſhips, honours, manors, meſſuages, lands, 
tenements, and hereditaments whatſoever, in the counties of 
Middleſex, Northampton, Huntingdon, Lancaſter, York, Surry, War- 
wick, and Stafford, or elſewhere in England, in poſſeſſion, rever- 
ſion, or remainder, to Duke John for life, ſubject to the con- 
dition therein- after mentioned, with remainder to Lord Monta- 
gre for life, with remainder to the firſt and other ſons of Lord 
Montague in tail male, with remainder to the ſecond and 
other ſons of Duke n in tail male, with remainder to the 
daughters of Duke Jobn in tail, as tenants in common, with 
croſs remainders, with remainder to the heirs at law of Duke 
Ralph. He then gave the reſidue of his perſonal eſtate to Lord 
Halifax, Lord Somers, Edmund Dummer, and Thomas Dummer, 
in truſt for the ſole uſe of his ſon Duke John, in caſe he ſhould 


live to 223 and appointed them executors till his ſon ſhould 
6 attain 
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Dixon 
againſt 
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and Others. 


Began 25th 
April, and 
ended 7th 

May, 1765. 


A. deviſes an 
Exchequer 
annuity in 
truſt to B. 
for ſo many 
years as he 
ſhall live, 
and after his 
death, in 
truſt for ſuch 
perſon as at 
A.'s death 
ſhould be 
heir male of 


his body, for 
the reſidue of 


the term; 
and in caſe 
there ſhould 
be no ſuch 
heir male, 
then in truſt 
for ſuch per- 
ſon as ſhall 
be heir male 
of the body 
of C.; and 
in caſe there 
ſhould be no 
ſuch perſon, 
then over. 
B. dying 
without iſſue 
male, held, 
the annuity 
veſted in the 
ſon of C. on 
whoſe death 
C. the father 
became en- 
titled to it 
a-iolutely. 
Father ſciſed 
in fee of ſome 
eſtates, and 
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others for 
life, with re- 
mainder to 
his ſon in 
tail, deviſes 
all to his fon 
for life, re- 
mainder 
over, in ſtrict 
ſettlement ; 
on condition 
that if he 
negle& or 

re ſuſe to ſuf- 
fer a recovery 
of the eſtate 
of which he 
1s tenant in 
tail, within 
three months 
atter he 
ſhould attain 
22, and ſettle 
it to the de- 
viſed uſes, 
then the 
Cther eltates 
to go over to 
the next in 


remainder. 


The fon en- 
tered, and 
did many 
acts ſhewing 
an eleddion 
to take under 
the will, but 
did not ſettle 
the eſtate as 
required. 
Held, that 
the eſtate 
ſhould go as 
if it had 
been actually 


Io ſettled. 


But this was 
reverſed in 
the Houie of 
Lords, for 
not having 
ſettled ine 
Eitate pur- 
Suant to the 
conaition, the 
devile was 
void, and 
the en:ailed 
eltate would 
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attain £2; and after his attaining that age, he made his ſo 

Duke John ſole executor, but in caſe his ſon ſhould die Way 
22, then his executors were to remain executors in truſt to 
lay out his perſonal eſtate in land, and ſettle the ſame i 
uſes he had deviſed his real eſtates. He then deviſes an exche. 
quer annuity of 1000 /. a-year, which was granted for a term 
of years, to his grandſon Lord Montague, for fo many years ag 
he ſhould live, and after his death, in truſt for ſuch perſon as, 
at the time of Lord Montagve's death, ſhould be heir male of 
Lord Montague's body, to take lands of inheritance from him 
by courſe of deſcent, for the reſidue of the term; and in caſe 
there ſhould be no ſuch heir male, then in truſt for ſuch f erſon os 


ſhould be hein male of the body of Duke john, to take lands by 


courſe of deſcent, for the reſidue of the term; and in caſe 
there ſhould be no ſuch perſon as ſhould be ſuch heir male, 
then in truſt for Duke John for life, with remainder to ſuch 
perſon and perſous as ſhould be entitled, by virtue of his 
ſaid will, to the rents, iſſues, and profits of the real eſtates 
thereby deviſed ; provided, and he declares, that all the eſtates 
and truſts before deviſed to or in truſt for his ſon Duke Jahn, 
were upon the condition and limitation following, that is, 13 
caſe his fon ſhould, within 12 calendar months next after bis de- 
ceaſe, if he ſhould then be of the age of 21, or otherwiſe within 12 
months after he ſtould attain 21, ſuffer a recovery of the War- 
wickſhire fate; and ſhould, within three months after, declare 
the uſo to h:mſelf for life, with remainaer to truſtees to preſerve 
contingent remainders, with rewaind:r to Lord Montague, and 
his iſſue male, in ſtri& ſettlement, with remainder to the other 
{ons of Duke John in tail male, with remainder to ſuch uſes as 
he had deviſed his real eſtate ; t f he ſiru'd neglect or reſuſe 
to ſuffer ſuch recovery, and declare fuch uſes, within ſuch time, 
ind in ſuch manner as afore/aid, then be declared, that the gift or 
deviſe of his real eftate to his ſen Duke John, ſhould ceaſe and be 
void, and ſhould go over, according to the limitations theresf therein 
bef:re made, as if his ſon was really dead; and the reſidue of his 
perſonal eſtate, therein before given to his executors in truſt, 
mould be ſold by his executors, as if his ſon had died under 
22; and the money laid out and ſettled as before direQed, 


52 Vide Caſe in Houſe of Lords. D. John not entitled for want of complying with 
this condition, 


omitting 
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omitting the uſe and eſtate of his ſon Duke J, or as near 
to the ſame uſes as deaths of parties in the mean time would 


admit. 


Duke John, as ſoon as he came of age, in 1711, after the 
death of his father, ſuffered a recovery of the I/arwickſhire 


eſtate, and declared the uſes to Lord Sers, Lord Halifax, 
Edmund and Thomas Dummer, and their heirs, in truſt to ſettle 
and diſpoſe of the premiſes in ſuch manner as Duke John 
ſhould by deed or will appoint, and for want of appointment, 
in truſt for Duke hn, his heirs and aſigns, 


He afterwards, from time to time, as he had occaſion, made 
mortgages of the Warwickſhire eſtate in fee and for years; in 
ſeveral of them the truſtees joined ; all of which have been paid 
off, except two, for 23,000 J. and 6000 J. 


Upon attaining 22, Duke John proved his father's will; ſet- 
tled accounts with the truſtees, and received the balance; re- 
deemed jewels which were pledged by Duke Ralph to the Bank; 
paid debts, and took aſſignments of ſome of the ſecurities to 
kimſelt; compounded a large debt which was due from the 
family of the Monks ; fold the Exchequer annuity for 25,0001. ; 
and received the perſonal eſtate of Duke Ralph, and mixed it 
with his own, and diſpoſed of it without keeping any account; 
and it was argued to be impoſlible at this time to take an ac- 
count of it. 


Duke John alſo received the rents and profits of the real 
eſtate deviſed ; brought a bill in Chancery againſt one Colley, who 
was ſteward of part of the deviſed and ſettled eſtates, in which 
he ſtated himſelf to be entitled to thoſe eſtates by deſcent or 
o:berwiſe ; procured an Act of Parliament in 1716, for fale of 
part of the ſettled and deviled eſtates, and to ſettle other eſtates 
in the ſtead, Afterwards a bill was brought, to have the ſurplus 
money laid out; which was directed as to ſo much as aroſe by 
ſale of the deviſed eſtates, to the uſes in Duke Nalpb's will. He 
obtained another Act of Parliament in 1722, in confirmation 
of articles entered into on the marriage of his daughter 1/abe!la 
to the Duke of Mancbeſter; in which it is recited, that his 
daughter 
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daughter would be entitled to Montagu-houſe, which was part 
of iſſue male; and the eſtates ſettled upon the marriage are tg 
the Duke and Ducheſs of Mancheſter, after the death of Duke 
John, and failure of his iſſue male; and in the recital of both 
the Acts the deviſed eſtates are called his eſtates. 


Lord Montagu died in the life-time of Duke Jobn unmarried; 
and about fix years after his death, Duke John had another 
ſon, George, who died ſoon afterwards; and at his death Duke 
Jobn had only two children, «zz. the Ducheſs of Manchefter, then 
married to Lord Beaulieu, her ſecond huſband, and the defend. 
ant, Lady Cardigan. 


Duke John made his will in 1749, and deviſed all his eſtates 
which he or any perſon or perſons in truſt for him was or were 
ſeiſcd of, and which were in his power to diſpoſe of, except 
certain eſtates in Rent and Bucks, to truſtees for 99 years, by 
rents and profits, or by mortgage, to pay his debts, legacies, 
and funeral expences; with remainder to his firſt and other 


ſons in tail; with remainder to Lady Cardigan in ſtrict ſet- 
tlement. 


Duke John died ſoon afterwards. 


Bill by plaintiffs, to have the Warwickſhire eſtate ſettled, and 
conveyed to the uſes in Duke Ralph's will, according to the 
condition 1n his will; in which caſe ſhe would, 1n the event 
that has happened, be tenant in tail of one moiety ; and for 
the conſequential account of the rents and profits of a moiety 
from the death of Duke John: alſo, to be paid a moiety of 


the purchaſe money of the Excheguer annuity, and of the an- 
nuity itſelf till ſold. 


Two Queſtions were made : 


iſt, Whether Duke John was bound by the condition in 
Duke Ra{ph's will to ſettle the Warwickſhire eſtate ? 


2d, Whether the plaintiff, the Ducheſs, was entitled un- 


der the limitation to a moiety of the Excheguer annuity ? 07 
| Whether 
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Whether the whole intereſt in the annuity veſted in the 
Duke's ſon George, and became tranſmiſſible to his repreſent- 
ative, who was his father, Duke John? 


To the 1ſt Queſtion it was argued for the plaintiff, from all 
the acts done by Duke John, that he accepted the deviſe in 
Duke Ralpb's will, and was conſequently bound by the condi- 
tion. And the caſes of Bor v. Bor, in the Houſe of Lords, 
22d January 17 56, and Lord Northumberland v. Earl of Ayl 
ford, in Chancery, 20th June 1760, were cited. 


For the defendants it was argued, That thoſe acts were not 
clear and deciſive of his accepting the deviſe ; and that his act- 
ing as the owner of the Warwick/hire eſtate, by mortgaging 
it, in which the truſtees joined, was an indication that he did 
not accept the truſt, 


Lord Nox THIN TON, Chancellor : 
I am clear in both points. 


As to the 2d Queſtion, Gregory v. D. of N. is exactly in point. 


The limitations to the heirs male of Duke John gave it to a 
{on of Duke John, whenever there ſhould be ſuch. The eſtate 


not, If the limitation to the ſon of Duke John was to depend 
on the words ** /iving at the time of death of Lord Montague,” 
it would defeat the intention of Duke Ralph; for he meant 


that the ſons of Duke John ſhould take after the ſons of Lord 
Montague, 


As ſoon as Lord George was born it veſted in him, and was 
tranſmiſſible to his repreſentatives. 


As to 1ſt Queſtion. I am clear, Duke 7% never entertained 


a doubt of not taking under the will; and this appears by 
attending to the facts. 


iſt Act. He ſuffered a recovery of the Warwickſhire eſtate, 
and put the legal eſtate in the truſtees in the will of Duke Ralph 
6 X to 
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to ſuch uſes as he by deed or will ſhould appoint. If he meant 
an act of dominion, he would have declared the uſes to himſelf 
and his heirs. The reaſon why he declared the ufes in this 
way was merely for his conveniency in his ſituation, 


2d Act, Is a ſolemn acceptance on record in this Court; a 
bill brought againſt Colli, the ſteward, for an account of the 
rents of ſeveral eſtates, ſome ſettled and ſome deviſed, and 
brought zn proprio jure; and he alledges them to be his own 
by deſcent ** or otberwiſe; and that they could not be but un- 
der the will of Duke Ralph. 


zd Act. A bill brought by Duke John againſt the truſtees 
under the will, for an account of Duke Ra/ph's eſtate. This 
is conviction that there was an end of the truſt. 


4th Act. Act of Parliament of 1716. The recitals are very 
ſtrong. If he had not taken under the will, he could not have 
obtained that Act. The Act went on the title of Duke John; 
otherwiſe it would be to model other perſons' eſtates, on appli- 
cation of one who was not intereſted. 


5th Act, Was the At of Parliament for carrying the articles 
on the marriage of the Ducheſs of Manchefter into execution 
and is ſtill ſtronger than the former. It recites, that the Du- 
cheſs would be entitled to Montague-houſe and other eſtates after 
the death of Duke John, and failure of his iſſue male. If he 
did not take under the will, ſhe was entitled to them imme- 
diately. The limitations to the Duke and Ducheſs of Man- 
cheſter are after the death of Duke n, and failure of his iſſue 
male. The limitation to Lady Mary was in the ſame manner; 
and ſhe was an infant, ſo could not come into any new agree- 
ment, 


Conſider the objections on the other ſide, 


iſt, Duke Jobn took the executorſhip not in his own right, 
but merely as a truſtee. 


I 8 Anſwer, 
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Anſwer, He kept no account of the perſonal. He brought 1766. 
a bill, for an account of real, in his own right; enjoyed all the NN 
real and perſonal of Duke Ralph without any account for his d 


and Wife 

life ; ſold part under the Act of Parliament, for his greater 1 
— or AR 

and conveniency. 3 
18 2 and Wiſe. 


2d, Said the acts which he did are equivocal, and that the 
eſtate of Duke Ralph was inſolvent ; and that he did not keep 
an account, becauſe they would turn out in his favour. 


The latter proves too much ; for I ought to make the ſame 
ſuppoſition in every caſe, as well as in this. 


It is obſervable, that in compoſition with the family of the 
Monks, in 1724, he makes himſelf fole judge, without any 
aſſiſtance, in ſettling the account; but of his own authority 
enters into a compoſition, and acts as if he was ſolely in- 
tereſted. | 


za Objection, Mortgages. This is the only evidence that 
gives the appearance of ownerſhip; but it has little weight, 
when I conſider the ſituation of Duke John and his family, 
appearing from the evidence in the - cauſe. He declared the 
uſes of the Warwickſhire eſtate in truſtees merely to anſwer the 
exigency of the family ; and he appears to have bought eſtates 
without money. It is not to be believed, that when the truſtees 
joined in the mortgages, but that they took ſome ſecurity from 
the Duke to indemnify them. 


It is a ſtrong reaſon, that it would be impoſſible to take the 
account of Duke Raſpb's eſtate, which would be neceſſary if 
Duke John took only as truſtee. | 


L verily believe, that the deviſe to Duke John was beneficial. 
But I do not think it material ; for if Duke John had not got 
one ſhilling, bur had accepted his father's reaſonable requeſt to 
ſettle Warwickſhire eſtate, he would be bound by it. He has 
declared his acceptance by Act of Parliament, by which his 
daughters are made tenants for life without any compenſation. 

It 
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It 1s for the honour of Duke 7otn to determine this way ; TE 
I am ſatisfhed he never thought of not complying. with the 
condition. 


I am alſo clear, that he did not intend to deviſe the Warwick. 
words, of all gates which I have a power to diſpoſe of. 


Whatever right he might have to deviſe at law, he had no 
right in a court of conſcience, In the codicil he deviſes a leaſe 
of 21 years in Montague-Hciſe, which he ſuppoſes he had a power 
to do under the will of Duke Ralph, 


Diſmiſs the bill as to the Exchequer annuity with coſts, ſo far 
as relates to the annuity ; and decree a conveyance of a moiety 
of the Warwickſhire eſtate, and an account of the rents and 


profits from the death of Duke Fobn, with coſls relative to 
that eſtate. | 


Earl of NoRTHUMBERLAND qagainſt Earl of 


AYLESFORD. 


18 KEEPER: 


This is a cauſe between great perſons, and has been 
fully diſcuſſed at the Bar; but, for my part, I do not think the 
point of any great difficulty or importance, except the value, 
which is a ſum of 13,000 /, 


The bill is brought for the arrears of an annuity of 500/. 
payable under the ſettlement in 1687, from the death of the 
firſt Ducheſs of Somerſet, who died in November 1722, to the 
death of Charles Duke of Somerſet, in December 1748. 


The annuity is admitted never to have been demanded from 
Duke Charles, or from the truſtees of the term of 500 years, 
created by the ſettlement for raiſing the annuity of 3009 J. of 
which this 5001, was part. 


The 
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The bill is now firſt brought by the executors of Lord Hert- 
ferd, afterwards Duke A/gernom, for payment of thoſe arrears 
ont of the aſſets of his father, Duke Charles. 


Several Queſtions have been made by way of bar: 


\ 1ſt, That the annuity of 500 J. as commencing from 
1722, was extinguiſhed by the ſettlement of 1715. 


This brings the ſeveral ſettlements under conſideration. 


Buy the ſettlement of 1 687, a term of 500 years was created, 
not for Lord Hertford, but for the heir male of the marriage 
before he was born, who was to receive 3000 J. a-year, after 
21 and the Ducheſs's death, during the life of the Duke, clear 
of deductions. 


By the ſettlement of 1707, Lord Hertford was to receive 
30001, per ann. from the death of the Duke, in cafe the Ducheſs 
ſurvived, till ſome eſtate of the yearly value of 3000/7. above 
reprizes ſhould be ſettled on him for life in poſſeſſion. 


By the ſettlement of 171 5, ſpecific lands of the yearly value 
of 17881], and an annuity of 1000/. a-year were limited to 
Lord Hertford in poſſeſſion ; with a proviſo, to be in diſcharge 
of 2500/7, a-year, part of the 3000. a-year by the ſettlement 
of 1707. 


It is clear, by the ſettlement of 1687, Duke Algernon would 
have been entitled to 3000/7, a-year on the death of his mother. 
And it is as clear, that by the ſettlement of 1715, the lands of 
the value of 1783 /. a-year are accepted as 2500 /. a-year, part 
of the 3000/7. a-year. And there is no intimation that the 


1000/7. annuity was intended, nor could it be taken, in ſatiſ- 
faction of any part of the 3000 J. a-year. 


But the defendants object acquieſcence, and the ſtatute of 
limitations; for that Duke Algernon never demanded it. 


As to acquieſcence, it can only operate, either as proof or 
preſumption of actual payment, which is not inſiſted on by the 
anſwer ; or as a tacit gift, which was never intended. 
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On the contrary, it is proved that Duke Algernon thought 
himſelf injured by with-holding the annuity. Beſides, acqui- 
eſcence between a father and a ſon is an act of piety. 


In the caſe of Lord and Lady Grey, which came before Lord 
NoTTINGHAM, he held the receipt of rents and profits by the 
ſon, was no evidence of a truſt for the father. 


Lord Hertford ſeemed to have retained an implicit obedience 
to parental authority, If therefore the caſe had reſted here, I 
ſhould think myſelf obliged to decree for the plaintiff ; but 
Duke Charles has made his will, and given his ſon legacies, 
with a precedent condition annexed. 


From this will it is as plain as words can expreſs it, that 
Duke Charles did not intend that Duke Algernon ſhould have 
the legacies, and a fſatisfaftion for his other claims; but that if 
he had one, he muſt relinquiſh the other. 


Streſs was laid on the executors, by the advice of Sir Thomas 


Bootle, having paid 2000. the arrears of the 1000 /, per ann. due 
at Duke Charles's death. 


I think Sir Thomas ated with his uſual judgment in adviſing 
them to it. It was a compliance with the ſpirit of the will. 
The releaſe required by the will was reſtrained to pretended 
claims only. Duke Charles never meant to exclude Duke Alger- 
non from any thing he was in poſſeſſion of, but only from 
claims, ſuch as ] hawe diſputed or denied during my life, The 
executors might as well have with-held the arrears of rent of 
the Wiltſhire eſtate, as the arrears of this annuity of 1000/, 


Another objection was made, as preliminary to the laſt point, 


as to the extent of what is called a forfeiture. I do not call it 
a forfeiture, but a want of performing a condition precedent, to 
attach by way of legacy, and to make that legacy exiſting in 
the will. I am clear, the intent of this will, as collected from 
the proviſo, was, that if Duke Agernen ſhould refuſe to comply 
with the terms of the deviſe, Duke Charles intended to ſtrike 


the legacies to him out of the will, and to revoke and make 
them 
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them void to all intents and purpoſes, The legacies were given 
Fes eſtabliſh harmony in his family. He could not intend after 
his ſon's death, who was 64, to give them over; but he in- 
tended, that Duke Algernon's daughter ſhould, after her father's 
death, take the benefit of the furniture in Northumberland-houfe 
and Sion-huuſe, and Lord Egremont the furniture at Petworth : 
and I am fatished he worded his will for ſuch a conſtruction. 


That he intended the releaſe as a condition precedent, that 
if it was not made, what I intend to give to Lord Hertford 
« and his children and nephew, I will give to my daughter ;" 
and the more ſo, as in the clauſe of forfeiture it is the ſame to 
all in remainder, as it is to Lord 7Jertford. 


I think therefore this would create an abſolute intereſt in the 
daughters in the furniture and the mortgage money, in caſe of 
this refuſal. 


The legacies being then given on conditions precedent, it 
makes the material Queſtion ſimply this, which, as Mr. Attor- 
ney-General ſays, is a queſtion merely of evidence: Has Duke 
Algernon taken and received the legacy? If he has, he muſt 
perform the condition ; it being a ſtanding maxim in equity, 
Qui ſentit commodum ſentire aebet et onus, 


Now there cannot be a ſtronger evidence of an election. 


Duke Algernon's acts hardly bear a comment, nor do they 
admit the leaſt controverſy. He ſurvived his father fourteen 
months. He had a copy of the will immediately, and was at- 
tended by perſons very able to give him cautionary advice. He 
never offered to pay one ſhilling intereſt on ſo large a ſum as 
35,c00/. the mortgage debt. By not paying the intereſt, he 
received it the ſame as if it had been owing by a third perſon : 
he retained it to himſelf as a legatee. 


What was his conduct as to the furniture ? 


If he had only entered, and let the furniture continue, even 
if he had uſed it till taken away, I ſhould have thought the 
| 3 conſtruction 
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conſtruction rigorous, But he ſold it, and converted! it entire] 

As a legatee he had certainly a right to do ſo, but no way elſe - 
as in the caſe of a condition annexed to the legacy of 4 
mond, the ſale of the diamond is an acceptance of the condi- 
tion. His receipt ſhews his conduct as to the reſt, He purchaſed 
the hay and lead, and why not the furniture, unleſs he took it 
as a legacy. Conſider his letter to the Ducheſs of 25th April 
I749, in which he ſays, That fince it was thought neceſſary, 
in order to prove his father's will in Chancery, an amicable bill 
ſhould be filed, to which he ought to be made a party; and chat, 


in point of form, it would be neceſſary for him to put in an 


anſwer, he would give orders to have it done. Had he inſiſted 
by his anſwer on all his claims, would it have been amicable? 
I ſhould call it ſomething of the moſt indelicate nature if he 
had done ſo, after ſuch letters wrote, &c. What is the anſwer 
to all this? Stirrock and Harfur ſay, for their evidence amounts 
to this, that Duke Algernon ſaid he would not execute a releaſe 
till his claims were adjuſted; and that he ordered Harpur to 
bring a bill. It appears to me, that he was encouraged by his 
Counſel to think he could ſet up his claim to the annuity con- 
ſiſtent with the will; but I am clear he could not. His conduct 
Mews, that if he could not have both, he intended at all events 
to take the legacy. He received the intereſt ; he took the fur- 
niture: this ſhews he had made his determination, “ I will 
& have theſe things adjuſted ; if not, I will bring a bill: but J 
© have ſhewed I will ultimately, at all events, abide by the 
« will.” The value of the furniture of all the houſes is not 
proved. Such part as was at Petworth, where the Duke con- 
ſtantly reſided, and ſometimes in great ſplendour, muſt have 


been conſiderable. The other houſes may be conſidered as 


abandoned. 


I can ſuggeſt many reaſons why he ſhould ele the legacy 


given by the will, without weighing the value either way : It 


was conſiſtent with his quality, with that filial piety which had 


diſplayed itſelf during his life; his obedience to his father's 
laſt injunctions and recommendations in his will: it was con- 
ſiſtent with his eſtate and years, 


Lady 
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Lady Northumberland was his daughter ; Lord Egremont his 


nephew. 


Shall I begin at 64 to new furniſh all my houſes, and leave 
350 J.? But I will go a ſtep further, and ſuppoſe Duke Al- 


take the legacies on the terms in the will, it would have made 
no difference with me; I ſhould ſtill have been of opinion he 
had accepted; not on the foundation of precedents, but on cer- 
tain principles of law : That no man ſhall be admitted to qua- 
lify his own acts, is a fundamental maxim of law. 


Put the caſe another way : Suppoſe it had been the caſe of a 
covenant between Duke Charles and Duke Algernon, that if Duke 
Algern-n accepted the furniture within fourteen months, he 
ſhould then releaſe all his claims on the eſtate of Duke Charles ; 
and ſuppoſe he had accepted the furniture of Duke Charles, and 
had then come into this Court for a ſpecific performance of the 
covenant, would not the Court have decreed a releaſe? Now I 
conſider the acceptance of a conditional legacy as a contract or 
a debt; and that if you accept it, you take it with the condi- 
tion annexed. 


Diſmiſs the bill, ſo far as prays payment of the 13,000 /, 
arrears of the annuity ; and the executors of Duke A/gerncn to 
execute a releaſe, purſuant to the will of Duke Charles. 


SALVIN and his Wiſe againſt THORNTON. 
. ” REP Hop-8 » COA 0 c. 


a 4 Dt CE- » 


OHN THORNTON, after marriage, by indenture of 1ſt 
and 2d June 1710, in purſuance of articles, ſettled the ma- 
nor of Netberwitten, and other eſtates in Nortbumberland, upon 
himſelf for life; and then to ſecure a jointure for his wife; 
and then to truſtees for 200 years, to raiſe portions for younger 
Children ; with remainder to other truſtees for 1000 years, to 
raiſe portions for daughters, in caſe of failure of iſſue male; 
6 Z with 
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with remainder to firſt and other ſons of the marriage in tail 
male, with remainders over; with reverſion to himſelf in fee. 


There was iſſue of the marriage, Thomas, Nicholas, James 
and Rowland. 


John was attainted of high- treaſon in 1715, and his life and 
reverſionary intereſt was by Act of Parliament veſted in Com- 


miſſioners to be ſold. 


Kenneth Mackenzze having agreed to purchaſe John's intereſt 
for 13, 500. and 3500 J. of the money having been advanced 
on behalf of Thomas Thornton, Mackenzie entered into a cove- 
nant to convey the intereſt in the eſtate which he had bought to 


Thomas Thornton, on being paid the remainder of the purchaſe 
money, being 10,000 J. 


In 1713 Thomas Thornton married, and by articles previous 


to his marriage agreed, by fine or recovery or other aſſurance, to 
ſettle the eſtate on his wife and iſſue of the marriage. 


In 1734 a fine was levied of the premiſes, purſuant to the 
articles, by John, Thomas, and Nicholas Thornton, to the uſe of 
Thomas for life; and then to ſecure a jointure of 200. a- year 
for his wife for life; with remainder to truſtees for a term of 
years, to raiſe portions for younger children ; remainder to the 
firſt and other ſons of the marriage in tail male; remainder to 
truſtees for 600 years, to raiſe portions for daughters, 4000/, 
if only one, and 60c0/, if more, payable at 21 or marriage; 
with remainder to Nicholas Thornton and his iſſue male in ſtrict 
ſettlement ; remainder to James and Rowland Thornton ſuccel- 


ſively, and their iſſue male, in like manner; with remainder to 
the heirs of Thomas Thornton. | 


The 10,000/. was not the money of Mackenzie, but had 
been advanced by Edward Gage, Lord Montgomery, and Lady 
Mary Herbert, in thirds. Gage was paid off, and a great part, 
if not the whole, of Lord Montgomery's money was paid; but 
there being a diſpute upon the death of Mackenzze, to whom the 
other third. part belonged ; whether to the executors of Meck: 

2 enzlez 
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eie, or to Lady Mary Herbert; Thomas Thornton filed a bill of 
interpleader, and prayed, upon payment of the money, to have 
a conveyance of the legal eſtate from Mackenzie's repreſenta- 
tive; and in 1736 an order was obtained for paying 4500/. 
into Court, on account of that third part; which money has 
very lately been paid out to Lady Mary Herbert. 


In 1737 Thomas Thornton ſuffered a recovery to the ſame uſes 
as were declared in the fine. The tenant to the præcipe was 
made by bargain and ſale from Thomas Thornton and John 
Thorntcn, without the truſtees, in whom the legal intereſt under 
the conveyance from the Commiſhoners was veſted, - joining 
in it. 


Nicholas Thornton died without iſſue, in the life-time of Tho- 
mas Thornton ; and Thomas Thornton died in 1740, leaving iſſue 


and the plaintiff Mrs, Salvin. Jobn Thornton died the 14th 
April 1742 and in the January following James Thornton ſuſ- 
fered a recovery of the eſtate; and afterwards died, leaving two 
daughters, to whom he deviſed the eſtate. 


James in his life-time paid the 200 l. a-year jointure, and 
paid for the maintenance of the daughters of Thomas Thornton ; 
and in 1758 ſettled an account with Mrs. Salvin, a little before 
her marriage, relative to her portion under her father's ſettle- 
ment, and made the balance in her favour 6000/7. - 


part of the 60007. and was a purchaſer of the remaining 5801. 
which belonged to his wife, by having advanced her the 
money, 


Bill, to have the 6000 J. and intereſt raiſed, and paid to Mr. 


Salvin ; and for an account of the rents and profits, and poſ- 
ſeſſion of the eſtate. 


The general Queſtion in the cauſe was, Whether the gecovery 
ſuffered by Thomas Thornton was good to bar the remainder ? or 


whether 


two daughters, Anne, who is dead under age and without iſſue, 


Mr. Salvin by his marriage articles became entitled to 55001. 
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| 1766. whether it was not bad, for want of a legal tenant to the 


1 — — 
i Sei freehold? 


i and Wife 
if | againſt 
4 TnoxnTON. Upon the opening of the cauſe, his Honour took it up in 


favour of the recovery, conſidering it as a good equitable reco- 
very; and put it upon the defendant's Counſel to ſupport their 
objection to it ; which they endeavoured to do, by arguing, That 
in order to bar legal remainders, there muſt be a legal tenant to 
the prœcipe. That an equitable recovery can only bar equitable 
remainders, and takes effect where the limitations are equitable 
throughout. That equitable and legal eſtates cannot be blended 
together, but the uſes muſt be all uniform. That Thomas Thorn- 
ton was only ceſtuique truſt per auter vie, That there is no caſe 
where ſuch a recovery was ſupported. 


MASTER OF THE Rolls, without hearing the Counſel for 
the plaintiff : 


This caſe is proper to be determined here: the effect of the 
recovery is in equity. Though I have no authority, yet! pro- 
ceed on principles. This Court conſiders the real ownerſhip in 
all caſes. This Queſtion cannot be determined at law, either in 
cjeAment, or upon a caſe, There muſt be a tenant to the pre- 
cipe. If Thomas had had the legal intereſt for his father's life, 
he might have barred the remainders at law. It is a ſtrange pro- 
poſition in equity, that his having a legal eſtate tail ſhould put him 
in a worle ſituation than he would be if he had only an equi- 
table eſtate tail, The Court never makes recoveries good upon 
equitable circumſtances, but on the foot of ownerſhip only. 
Mackeizie was truſtee of the eſtate as to the ownerſhip of 7h- 
mas Thornton : as to the other perſons, he was only truſtee of 
the eſtate as a ſecurity, He declared himfelf truſtee for Thomas 
Thorntin of the ownerſhip. Thomas Tlornton having the legal 
eſtate tail, makes it a ſtronger caſe, than where all the limitations 
are truſt. Thus it would be in caſe of a voluntary recovery. 

Here it was for a valuable conſideration, and in performance of 
a marriage contract; ſo that if circumſtances could aſſiſt, they 
are here : but I determine upon principles. The Court would 
upon application have compelled the truſtee to join in making 


a tenant to the præcipe, and at the ſame time have ſecured the 
; debt, 
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debt, by directing a term of 1000 years to be made, determin- 
able on the death of Jobn. 


After his Honour had given his opinion, he ordered the 
Queſtion to be ſpoke to again, at the importunity of the Coun- 
ſel; and ſome time afterwards took an opportunity to mention 
in Court, that he had changed his opinion. And on this day 
the cauſe came on again, when it was argued by the Counſel 
for the plaintiffs, That common recoveries were favoured in 
Courts of Juſtice, and were become common aſſurances. That 
the reaſon which governed in caſe of a truſt throughout, held 
equally ſo in the caſe where the limitations were partly truſt 
and partly legal. That an equitable recovery by ceſtuique truſt 
tenant in tail will bar a legal remainder in fee, or a legal limit- 
ation over. That there may be a legal remainder or limitation 
after a truſt entail : as if an eſtate is deviſed to A. and his heirs 
ſo long as there ſhall be iſſue or iſſue male of B., in truſt for 
ſuch iſſue or iſſue male, with a remainder to the uſe of C., or 
to the right heirs of the teſtator. That if a recovery by 1 
truſt in tail would not bar a legal remainder, there might be a 
perpetuity ; eſtates might be ſo limited as to be unalienable 
longer than the law admits. That there is no determination on 
this Queſtion either way. That the report of Robinſon v. Comyn 
in Forreſter's Reports is very inaccurate; and both by the report 
of it in that book, and by a manuſcript of the caſe, it appears, 
that Lord TALBOT avoided the Queſtion, by determining that 
Comyn was entitled to an equitable remainder, 


His Honour, without hearing Counſel for the defendant : 


Lam glad of an opportunity of being ſet right. There is no 
inſtance where the Court has held ſuch a recovery to be good. 
Common recoveries are common aſſurances, but they muſt pur- 


ſue the forms of recoverics. There muſt be a tenant to the 


frecip?, &e. An equitable recovery will bar equitable intereſt, 


as a legal recovery will bar legal remainders. On the laſt hear- 
ing I was ſtruck with the circumſtance of the owner of the 
equitable intereſt for life having the legal remainder in tail ; 


but as Thomas Thorntcn has not complied with the law, the legal 
remainders are not affected by the recovery, Robinſon v. Comp 
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der to Thomas Barnardiſton and his heirs male in the ſame ſtrict 
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is deciſive. The Queſtion was, Whether the remainder was 
legal or equitable ? If equitable, it was barred; if legal, it 
was not barred. 


Directions were given for raiſing the GO .; and as to all 
other matters, the bill was retained for fifteen months, with 
liberty for the plaintiffs to proceed at law, and no terms to be 
ſet up. 


Note, The above decree was appealed from; and vide the 
argument and opinion of the Court on the appeal, Pong. 47 4 


ArTORNEY- GENERAL, at the Relation of the Uni- 


verſity of CameriDGr, againſt Lady Downing 
and Others. 


RE 4 ee N . 34 AS Eo Ons 
ae. Sr ER 5 "Ex 24. Aye ts 2 


n Ce. 4. * 


N 1718 Sir George aa conveyed his eſtate, which was 


very large, to truſtees, to prevent dower, and afterwards 
married. 


On 2oth December 1717 he made his will, and deviſed all his 
manors, lands, tenements, and hereditaments, whereof he was 
ſeiſed of any eſtate of inheritance or freehold, to the Earl of 
Carliſle, Lord Letchmere, John Pedley, and Robert Pulyn, to the 
uſe of his couſin, Sir Jacob Garrett Dewning, for life; with 
remainder to his firſt and other ſons in tail male; with remain- 


manner; with remainder to the ſaid truſtees and their heirs, 
in truſt to purchaſe with the rents and profits the inheritance of 
ſome piece of ground in Cambridge, proper for the ereQing a 
college, and to build all ſuch houſes, erections, and buildings, 
as ſhould be fit for that purpoſe ; which college ſhould be called 
Downing College; and to obtain a royal charter for the founding 
of ſuch college, and incorporating a body collegiate by that 
name in the Univerſity of Cambridge, which ſhould conſiſt of 
ſuch head, or governor or governors, and of ſuch fellows, 


ſcholars, members, and other perſons, for the time being: and 
ſhould 
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ſhould be maintained, governed, and ordered, by ſuch laws, 
rules, and orders, and in ſuch manner, and ſhould be profeſſed 
and taught ſuch uſeful learning, as his ſaid truſtees and their 
heirs, with the conſent of the Archbiſhops of Canterbury and 
Vrt, and the Maſters of Sf. Jobn and Clare Hall in the Uni- 
verfity of Cambridge in being at the founding the ſame col- 
lege, ſhould direct and appoint : and from and after the found- 
ing and incorporating ſuch college, or body corporate, the ſaid 
truſtees and their heirs ſhould ſtand and be ſeiſed of all and 
ſingular his manors, &c. in truſt for the ſaid collegiate body 
and their ſucceſſors for ever. And he gave his leaſeholds upon 


the ſame truſts. 


In 1722, the truſtees conveyed back to Sir George all his 
eſtates. 


Sir George died on the 10th June 1749, leaving Sir Jacob his 
heir at law. 


* 
Sir Jacob and all the remainder-men being dead without 


iſſue, this information was filed, to have the will of Sir George 
eſtabliſhed, and the truſt performed; and was brought againſt 
Lady Downing, who was the widow of Sir Jacob, and deviſee 


of all his eſtates ; and againſt the heirs at law of Sir George 
and Sir Jacob. | 


There were ſeveral Queſtions in the cauſe ; but the only one 

for which the aſſiſtance of the Maſter of the Rolls and Lord 
Chief Juſtice CAMDEN was required was, Whether the Court 
ſhould decree the performance of the truſts for a college ? 


Two objections, with reſpect to this Queſtion, were made on 
the part of Lady Downing 

1ſt, That all the truſtees died in the life time of Sir George, 
and therefore the deviſe was void. 

2d, That the deviſe was void, by reaſon that there was no 
cſluique truſt in being, and perhaps never might; for it was 
at the will and pleaſure of the Crown to grant a licenſe, 
or not. | 
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before the laſt ſtatute of mortmain, is not affected by it, though 


determination in Aſpburnbam v. Kirkham. That ſince ſtat. 


effectuating the intent with licenſe of the Crown is lawful, 


Cb. Uſes, 63. 81. Hearn's Reading on Charitable Uſes. Flond 
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As to the firſt objection, it was given up at the Bar, as bei 
a matter ſettled and determined, That a deviſe to truſtees doth 
not become void by the death of the truſtees in the life-time of 
the teſtator, but is good for the uſe, and the heir at law is con- 
ſidered as a truſtee, 


It was argued for the relators, That the will being made 
Sir George lived till after the ſtatute was made; according to the 


43 Elig. the Court, in caſe of a charitable deviſe, only conſi- 
ders whether the teſtator had a diſpoſing power. That the cha- 
ritable intent in this caſe was not void at law, but was lawful 
within ſtat. 23 H. 8. and 43 Elig. That the former of thoſe 
ſtatutes was made only to deſtroy ſuperſtitious uſes; but chari- 
table uſes are good within that ſtatute ; and ſo held in Porter's 
caſe, That a college is a ſchool for learning, within ſtat. 
43 Elig. That this is an executory truſt, and the manner of 


That the ſtat. 43 Elig. has greatly aſſiſted charitable uſes. Duke 


caſe, Hob. That fince the ſtat. 7 Mill. which enables the 
Crown to licenſe, fifty two licenſes have been granted, of 
which twenty-one are to colleges in the Univerſities. In 1749, 
a licenſe was granted to found Hertford College in Oxford, and 
another ſince, to found Bermud College in America. That by 
the death of the truſtees, the truſt devolved on the Court. That 
there is no diſcretion in the truſtees but may be executed by 
the Court, That even if the truſtees had been living, the Court 
would, upon application, have referred it to a Maſter to approve 
of a ſcheme, and would not have left it to the truſtees to act as 
they thought fit, That the object of the truſt was ſufficiently 
certain, the college to be founded. That it is not necellary, 
in caſe of an executory truſt, that the object ſhould be 72 fle. 
That there can be no objection to the Court doing every thing 
which was incumbent on the truſtces. That it was no objection, 
that the teſtator did not obtain a licenſe in his life-time. That 
it is immaterial whether the endowment comes after or before 
the licenſe. In Satton's Hoſpital it was held one way, and in 
Porter's caſe the other, That it is no objection, that the Crown 
18 

0 
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c not bound to grant a licenſe. It is ſufficient to ſupport the de- 
viſe, that the endowment 1s in potentia. That in many caſes the 
Court has executed ſuch an executory truſt, as in the Afrorney- 
General v. Hickman, Sel. Caf. in Ch. 34. and the Attorney-Gene- 
ral v. Tancred. That in the caſe of Dr. Ratchf"s will, Lord 
Cove ER directed an application to be made to the Crown for 
a licenſe, which was granted on 5th Ofober 1717, after a de- 
cree. Dr. Ratchf, by his will, dated 13th September 1714, 
deviſed his real eſtate to truſtees, and their heirs, on truſt to 
pay 600 /. a-year to two travelling Fellows, to be choſen by the 
Lord Chancellor, two Secretaries of State, Archbiſhop of Can- 
terbury, and ſeveral others; and on further truſt, to pay the 
overplus of the rents and profits of the ſaid eſtate to the Maſter 
and Fellows of Untver/ity Cillege, in Oxford, and their ſucceſ- 
ſors, to buy advowſons for the Fellows, in ſucceſſion, for ever, 
and for new building part of the ſaid college, and erecting 
chambers for the ſaid two Fellows. 


Lord CowPER decreed, in 1716, the eſtate to be conveyed 
by the truſtees to the relators, who were the Maſter and Fel- 
lows of Univer/ity College, and directed the ſaid Maſter and 
Fellows to apply to the Crown for a licenſe in mortmain, to 
enable them to take the ſaid eſtate. And two inſtances were 
mentioned, to ſhew how this matter has been underſtood in 
general, One, of St. John's College in Cambridge, where the 
Counteſs of Richmond, by her will, recites an agreement with 
the Biſhop of Ely to convert the priory of St. Jobn into a 
college; and then direQs, that her executors ſhould take the 
rents and profits of her eſtate, put in feoffment, for the pur- 
poſes of her will; and directs them to convert the priory into 
a college by apoſtolic licenſe. After her death, Henry VIII. 
granted a licenſe to her executors, to convert the priory into a 
college, and to make laws, &c. 


The other is Sidney Suſſex College, where the executors 
were directed to lay out perſonal eſtate in land, and to obtain 
a licenſe to erect a college; which was obtained accordingly. 


That if the Crown ſhould refuſe a licenſe, of which there 
was no probability; yet the deviſe would be good to a charity, 
7B 
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privileges of both univerſities. That a charter granted to Cam- 
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and the Court would execute the truſt, cy pres; and ſeveral 
caſes were cited for this purpoſe, which went on this Principle, 
That the charity bequeſt was not void at law, but could not 
take place as the teſtator intended it. Finch, 245. 2 Fern, 266. 
Gower v. Manwarimg, 5th December 1750, Attorney-General x. 
Exccutors of Dr. Berryman. De Ceſta v. Depas, 8th May 17 54. 
In caſe of performing cy pres, nothing is wanting of the 
Crown but the incorporation, and it can be done even without 
that. There are ſeveral ſocieties which ſubſiſt without incor- 
poration, as Lincoln's Inn, the Temples, Morden College. That 
no argument can be drawn from general inconvenience; for 
that this is the firſt, and probably will be the only caſe of the 
kind. That there is no likelihood of ſuch another caſe hap- 
pening, where the will was made before the ſtatute of mort- 
main, which was paſſed fo many years ago. That the relators 
arc intereſted, as the college is to be founded within the uni- 
verſity. That the ſtatute 13 E/s. confirms the charters and 


bridge, in 31 Eliz. declares, that all future colleges and found- 
ations ſhall have the ſame privileges as the then colleges had, 
Volumus etiam ſemper quod quacung. in poflerum cullegia domus 
aule aut hoſpitia erigentur, fundabuntur aut edificabuntur fludu 
cauſa infra univer/itatum, omnia illa gaugeant privilegits, &c. 


guibus collegia, &c. jam erecta & flabilita gaudent & fruuntur.. 


For the defendant, Lady Downing, it was argued, That the 
carrying truſts into execution is diſcretionary in the Court, 
That the Court ought not to exerciſe its diſcretion in this caſe, 
becauſe it is to legitimate an illegal act, to alien in mortmain, 
which has been diſcouraged by different ſtatutes ever ſince 
Magna Charta. That the ſtatute of 15 Richard II. condemns 
gifts to permanent bodies; and from that time the Crown 
has interfered, by granting licenſes. That the ſtatute 43 Elis. 
did not authoriſe or tolerate any alienation in mortmain which 
was not valid before; it was intended merely to rectify the 
abuſe of charities. That ever fince the ſtatute of 7 Villiam III. 
it has been uſual to obtain a licenſe before alienation. That 
the Court cannot of itſelf, and by its own inherent power, 
eſtabliſh this charity, but muſt have the aid of the Crown. 
That the Crown may refuſe to grant a licenſe. That it is ##- 


fro 
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fra dignitatem, to make a decree which may be ineffectual. 1766. 


That the Crown ought to know who are the objects, before a N 


licenſe is applied for. That the teſtator meant to have the GN f 


j 
i : ; : againſt 5 
judgment and diſcretion of the particular truſtees in the conſti- Ledy [if 
. . 111 DowxIx G. þ [ 
tuting of this charity, who probably knew his inclinations as to % Others. ; 
the mode of it. That it will be of no benefit to the Univer- 


ſity. That there are more colleges already than are full, That 
there are neither truſtees nor ce/{urque truſt in being, and there- it 
fore the Court will not decree the charity to be performed. 1 


Nete, In the courſe of this argument, Mr. Jorge, Attorney- 
General, took notice of the caſe of the Attorney-General v. 
Tyndal, and ſaid, That it did not contradict the determination 
in the Attorney-General v. Bowles, but was diſtinguiſhable | 
from that caſe, in reſpect that the truſtees were, in the for- 3 
mer caſe, to buy the land; in the latter they were only to erect 
the alms-houſes. And Lord CHANCELLOR agreed to the diſ- 
tinction between the two caſes, and that they were not contra- 
ditory, and ſaid, If he had given liberty in the Attorney-Gene- 
ral v. Tyndal, to erect an alms-houſe, in caſe any body would 
give the land, it would have been diſappointing the teſtator's 
intention, which was to buy the land. 


AD JOURNED. . ee. 


1 
WyrhzE againſt THURLSTON. Hil. 23 G. 2. | | 
A. K62.196 1 

Y deed, an eſtate was directed to be fold, on failure of, Bequeſt to 
iſſue male of A. and the money directed to be equally di- — 
vided between four perſons, or the reſpective iſſue of their a 


bodies ; but if any one be dead at that time, to be equally prot grand” 
dirided among the ſurvivors of them, and their reſpective chil- £: oc 4 cc 
dren, in caſe any of them be dead having iſſue of their body. . 

They were all four dead before the contingency happened; 

one without iſſue; one of the others had a ſon living; one 

had grandchildren, but no children; and the fourth had chil- ll; 
dren, grandchildren, and 'great-grandchildren living. It was _ | 
held by Lord HarDwicke, Chancellor, That the word ſue” 


will 
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will carry it to all deſcendants; and in the preſent caſe the 
word ** children,” which may admit of a more reſtrained ſigai- 
ſication, ſhall be extended ſo as to enable all the children, 
grandchildren, and great-grandchildren, to take; and they 
took fer tires, and not per capita. 


Hannis againſs PACKER. 


FARY MEREDITH, being entitled to a real and perſonal 
eſtate, duly made her will 29th January 1727, and de- 
viſed to her ſiſters all the reſt and reſidue of her real and per- 


ſonal eſtate, after payment of ber debts and legacies, and made 


to charge them executrixes. 

land, may 

be raiſed « 

on the lan . g 2 
ee The teſtator ſome time afterwards made a codicil, and gave 


neral charge plaintiff a legacy in the words following: “ This I deſire may 


in the will. 
4 3 Fo . Þ 2547 7 2 9. cc 
in the preſence of any witneſſes. 
| A Me OY 


... — be performed by my loving liſters, to give 200 J. to my 
APIS So couſin Edward Hannis.”” But this codicil was not executed 
e: "Rot 


The queſtion made was, Whether the 2001. legacy, given by 
the codicil, was a charge upon the real eſtate. Theſe caſes were 
cited on the part of the plaintiff: Maſters v. Maſters, 1 Wis. 


421. Brudenell v. Boughton, 6th March 1741, Lord Inchiquin 
v. Obrian, | 


Lord HaRDwickE, Chancellor: When a real eſtate is duly 
deviſed to truſtees, and is well charged, by a will duly exe- 
cuted, with debts and legacies, debts which are contracted after 

_making the will, or legacies given by a codicil, though not 
duly executed, will be a charge upon the real eſtate; for the 
real eſtate was well charged by the will with the debts and 
legacies; and it is immaterial by what inſtrument they appear, 
provided ſuch inſtrument has been proved as part of the will; 
and when that 1s done, it is ſufficient to denote the truſt, and 
that it is part of what was intended to be comprized. 
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1 words of the will, roth Tuly 1732 : I Charles De 

% Lanoe, of » do make and appoint this to be my 
« laſt will and teſtament, in manner following: i. e. Imprimis, 
« Ja caſe I ſhould die before I return from the journey I 
« intend, God willing, ſhortly to undertake for Jre/and, my 
« will and deſire is, That my houſe and lands at Farly Hill, 
« and all the furniture and appurtenants thereto belonging, be 
all ſold after my deceaſe, as ſoon as conveniently can be; and 
* out of the monies thereby ariſing, all my debts and funeral 
charges be paid. tem, I give and bequeath to my godſon, 
« 7. B. 1000/. towards purchaſing a better poſt than what he 
now enjoys, to be paid him out of the monies ariſing as 
© aforeſaid. Item, After all my debts, legacies, and funeral 
„ charges, ſhall be paid and diſcharged, I give, leave, and 


the aforeſaid ſale, and all ether my eſtate, both real and per- 
* ſonal, goods and chattels whatſoever, whereof I ſtand poſ- 
* ſefſed, or ſhall be entitled to, at the time of my deceaſe, to 
« my wife, M. Lanoe, and her heirs for ever. And J, 1 
* do hereby revoke and make void all former wills by me 
* made, and do declare this to be my only true and lawful laſt 
vill and teſtament.” And he appointed his wife executrix. 


The teſtator then was married, but had no children. He 
afterwards returned from Ireland, and had ſeveral children. 


was an implied revocation of the will? 


SOLICITOR GENERAL: One circumſtance material: the 
teſtator, in his laſt illneſs, told the perſons attending him, that 
they would find his will in ſuch a place; and they did find the 
will in the very place he deſcribed, being the will made before 
bis going to Ireland, 
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* bequeath all the reſt and reſidue of the money ariſing from 


1ſt Queſtion, Whether the alteration of theſe circumſtances 
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This alteration of the circumſtances, ſuch as the birth of the 
child, doth not amount to an implied revocation, though there 
is a caſe, of Lugg v. Lugg, in Salk, to that purport; but the 
ſubſequent caſes are contrary, ſuch as Combs v. Combs, at the 
Delegates, and Ward v. Philips, at the Delegates, 1th Nowember 
1734. Will dated 1711, Had his firſt child 1716, and ſeve- 
ral ather children, yet held no revocation. And Mr. Baron 
CARTER, who attended at the commiſſion, cited a caſe of 
Noel v. Neel, and another caſe, of a deviſe to a common wo- 
man, and teſtator afterwards married another perſon, and had 
children ; yet held not a revocation. 


Lord CHANCELLOR: It would have been very hard to have 
brought me over to that opinion, 


'SOLICITOR GENERAL: Another caſe before your Lordſhip, 
of Maggott v. Maggott. 


Mr. Wilbraham, for the defendant, to prove this an im- 
plied revocation as to the ſale of real eſtate, cited Cpt v. 
Oakley, 1 Wms. 302. and Brown v. Thompſon, Eq. Caſ. Ar. 
413. That alteration of circumſtances amounts to an implied 
revocation, as well in the caſe of a real as of a perſonal eſtate ; 
for the ſtatute of frauds extends not to implied revocations. 


Lord HARDWICKE, Chancellor : Queſtion ariſes on the will. 
The teſtator was Colonel of a regiment, going to the army. 
He had two children after his return, a ſon and daughter. 
Teſtator died in 17 38. 


It appeared he had this will by him, and directed to the 
place to find it; and no evidence of another. 


Bill brought to have ſatis faction for his legacy of 1000. 


and real eſtate charged with it ſold, and to have a contra per- 
formed for the ſale of it. 


One defendant, the infant. 
General 
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General Queſtion, Whether this inſtrument or will 1s ill 
ſubſiſting? and this depends on two conſiderations : 


1ſt, Whether this diſpoſition by his will is a contingent one, 
depending on teſtator's dying before his return ? 


2d, Whether the alteration of circumſtances as to his chil- 
Jren, who will be otherwiſe diſinherited, will amount to a re- 


vocation? 


As to the firſt, I am of opinion, the diſpoſition is a contin- 
gent proviſional one, and I think no part was intended to take 
effect, except he had died before his return. 


This is to be conſidered in two lights: 


iſt, Whether the words, in caſe, &c. make the whole will 
conditional. 

Or, 2dly, Only that particular gift ſo, which immediately 
follows. 


To be ſure, if a man makes a will entirely conditional, as if 
a man ſay, ** In caſe I do not return from Jreland, IJ make this 
% my will,” this is no will if he does return; and ought 
not to be proved in the Eccleſiaſtical Court ; like the caſe in 
Swinh, of making A, executor if he return from Venice. 


Though this is not the caſe here in expreſs words, yet it is 
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admitted that this makes the deviſe as to the ſale conditional; 


and it is not to be diſputed. And a man may make only a 
particular deviſe conditional, 


The queſtion is, Whether the whole diſpoſition depends on 
this contingency, or only that particular part which relates to 
the ſale? if only to that part, all the teſtator's real and perſonal 
eſtate will paſs to the wife, and nothing fail but the ſale. 


I am of opinion, That that conſtruction cannot be made; 
and that the whole will or inſtrument depends on the condition 
of his return. The words are, Inprimis, &c. 


The 
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1748. The legacy to plaintiff depends on the ſale, ſo conneQed 
Pazzons with that condition. 

againſt | 

Laxoz. j , 

It is admitted, legacy to another depends on the ſame; and 

ſo the reſiduary clauſe, ** all the reſt and refidue of the money 


© ariſing by the ſale.” 


So the whole diſpoſition is contingent, and depends on that 
condition. 


He declares it his will in manner following, i. e. “ Imprimj, 
e jn caſe,” &c. which connects the whole. 


As Jam of this opinion, none of the collateral proofs as to 
his taking notice of the will, &c. can be taken into conſidera- 
tion, unleſs ſome act was done by him to republiſh, or to defeat 
the condition that was annexed to it before; and it ought not 


ta be ſupported by parol proof againſt the ſtatute of frauds, 
either in law or equity. 


No occaſion to enter into the 2d Queſtion, but will ſay ſome- 
thing of it. 


FE . 2d Queſtion. Something offered to rebut this, by circum- 
Hurtock, Mances of ſettlement made of the wife's eſtate on the children, 
ſo that the children are not diſinherited entirely; and there her 
huſband might deſire the will to remain. But this cannot 

overturn the rule of law, if it is one, as to alteration of cir» 


cumſtances revoking the will. 


But this ſettlement is ftill in the mother's power, ſo out of 
the caſe, 


Now it is plain this will is a total diſpoſition, and relates to 
the perſonal and real eſtate. 


As to the 1ſt, Lugg v. Lugg, in Salk. and Lord Raymond, 
which is a good report, ex relatione Serjeant Cheſhire, is a ſtrong 
caſe. 9 


But 
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But it is ſaid, that ſubſequent authorities are otherwiſe, But 1748. 
in my own experience I do not know it. I have heard it ſaid by F 
judges obiter, $35 We 
But it is material to obſerve the words of the ſtatute of frauds, 
29 Car. 2. as to revocations, which are,“ No will of lands, or 
« any clauſe thereof, ſhall be revocable otherwiſe than by ſome 
« Other will,” &c. At the end of the Act there is a clauſe of 


revocations of wills of perſonal eſtates, vs. 


« No will in writing, concerning any goods or perſonal 
« eſtate, ſhall be repealed, nor any clauſe or bequeſt altered, 
« by any words or will by word of mouth only, except the 
©« ſame be in the life-time of the teſtator committed to writing, 
« and read to the teſtator, and allowed by him, and proved to 
« be ſo done by three witneſſes.” Now there is a very great 
difference in the two clauſes : 


iſt, © No deviſe of lands revocable otherwiſe than by ſome 
« other will,” &c.; which excludes all other manner. 


As to the perſonal eſtate, all other methods of revoking are 
left as at law, except that of altering by parol, &c. Therefore, 
if theſe circumſtances would by the civil law be a revocation, 
it remains as the law was then received. 


But as to lands, the words are negative. In my apprehenſion, 
that excludes all other manner of revocations by accidents, &c. 
But as to the revocations by feoffments, &c. thoſe are not like | 
the preſent caſe, becauſe that depends on the force of the law ; / 
which alters the caſe. Therefore Lord Lincoln's caſe was held a a 
revocation, though no marriage; ſo feoffment without livery, | 
or releaſe without leaſe. | 


/ 


But it is ſaid, there is a difference whether a man was mar- V. Thomp- 


: j 5 | g ſon and Wiſe 
ried or not. And this ſeems reaſonable. But it is not neceſſary . Sheppard, 


. * o . 0 0 6 1 D 4 
to give opinion on this. But the principal reaſon why I men- m rods 


1776. 
tion this is, that on accidents of having children after, however Manes 


the law may be, yet under the circumſtances of the preſent caſe, ard haviag 
no Court of Equity will give any latitude to ſupport ſuch a held not to be 


a revocation 
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A. and his 
heirs male, 
equally to be 
divided 
among them, 
ſhare and 
ſhare alike, 
conſtrued to 
A. for life, 
remainder to 
his children 
equally, 
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will, but will take hold of any words they can, to make it con- 
ditional and contingent, as I have done in the preſent. 


But J reſt my opinion on the difference in the ſtatute of fray: 
as to revocations of real and perſonal eſtates. 


Therefore the bill muſt be diſmiſſed. 


Wirsox againſt VANSITTART. 

ee 2. Wag Ie Car. . 5 7 

f. - btn 4. (5-5. 3 

AMES WILSON, dir ea Co of a conſiderable = 
ſonal eſtate, made his will in Jadia, of his own hand-writ- 
ing, and gave ſeveral legacies : inter alia, to the heirs of his bro- 
ther, Richard Wilſon, 3ool. ; and gave the reſidue of his eſtate to 
his brother, John Miſſon, the plaintiff, and to his heirs male, equally 
to be divided among them, ſhare and ſhare alike, reſerving out of 
the whole reſidue and remainder aforeſaid the ſum of 1001, 
which he gave to his nephew John Wilſon (who was one of the 
plaintiff's ſons); and the ſum of 100/. which he gave unto 
his nephew William Stevenſon ; and the further ſum of $001. 


*which he deſired might be equally divided among the other 


grandchildren of his father's firſt marriage: and made Yonſittort, 


Hedges, his brother (the plaintiff), and Robert Wilſon, and his 
nephew James Mi hon, executors. 


Several Queſtions: 


1{t, Whether the father ſhall take the whole, and then the 
words equally to be divided are to be rejected? 


2d, Whether the father and ſons ſhall take at the ſame 


time as tenants in common? 


za, Whether the father ſhall take for life, and after his 
death the reſidue ſhall go to all his ſons equally ? 


Lords Commiſſioners SMYTHE and BATHURST were clear 0: 


opinion, That, according to the true conſtruction, the father 


Mall take the whole for life, and then to go to his ſons equally ; 


AND DECREED ACCORDINGLY: 
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Woop againſt HARRILISON. 


ILL by plaintiff, as Rector of — , for tithes of the 
ſecond crop of clover. The defendant in his anſwer in- 
ſiſted upon a modus that from time out of mind the occupiers 
of lands within the pariſh making the tithes of the firſt crop 
of clover into hay, and in great cocks, for the Rector, has been 
deemed and taken as a ſatisfaction for tithes of the ſecond crop. 


This cauſe come on to be heard at the fittings after Trinity 
Term 1769; and was argued by Mr. Huſſey and Mr. Madocks, 
on the part of the plaintiff, That the modus was bad, being laid 
for clever; becauſe clover had not been ſown in England, in any 
quantity, ſo long as was neceſſary to ſupport a modus for it. On 
the other hand, it was contended by myſelf and Mr. Robinſon, 
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In the Ex- 


. chequer, 


13th Dec, 
1769. 
Modus for 


clever, in- 
ſtead of ſay- 
ing modus for 
graſs, held 
ſufficient; 
and iſſue di- 
rected to try 
modus for 


graſs. 


That it was merely an impropriety of expreſſion, in laying the : 


modus for clover. That if it had been laid for graſs made into 
hay, it would have been we!l enough ; for though clover might 
not be ſown in any quantity at the time when the modus is pre- 
ſumed to commence, yet being a ſpecies of graſs, would be 
covered by a modus for graſs generally. That the Court looks 
to the ſubſtance of the defence, and the true merits of the 
queſtion, without regarding the words of it, and in caſe there 
is contradictory evidence, will direct an iſſue. And I cited the 
caſe of Dr, Chapman v. Smith, before Lord HaRDwICKE, which 
was a much ſtronger caſe ; becauſe the thing there excepted out 


of the modus was not a ſpecies of the genus which was covered 
by the modus; and yet an iſſue was directed. 


The Court conceiving a doubt upon the Queſtion, ordered 


16thand17th 
July 1764. 


the cauſe to ſtand over: and this day it came on again, when 


the Barons were of opinion, That the modus as laid was not 
bad; for though clover was of modern date, in reſpect to long 
antiquity ; yet, as it was a ſpecics of graſs, it would have been 
covered by a general modus for graſs made into hay. It was to 
be conſidered only as a miſtake in expreſſion ; and the modus 
ought to be tried; and the rather, as the defendant muſt prove 


”=y 
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nant for life, 
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demption, 10 
that the de- 
cree was ne- 
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ſolute, Held, 
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thole in re- 
mainder. 
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a modus for graſs, in order to ſupport his caſe, And directed an 
iſſue, not in the words of the anſwer, but generally for graſs 
made into hay ; which they did at the inſtance of Mr. Baron 
PERROTT, who expreſſed his apprehenſions, that if it was 
laid for clover, it might prejudice the Jury upon the trial, 


REyNOLDSON againſt PERKINS. 


ARTHOLOMEW HAMMOND, being ſeiſed in fee, mort- 
gaged for years, to ſecure 400/. Afterwards, in 1734, he 
made his will, and deviſed his eſtate to his fon Tillam Hammond 
and his heirs, ſubje& to an annuity of 204. to his wife for life, 
and to the incumbrances upon the eſtate; and in caſe his ſon 
ſhould die without iſſue, to be divided among his three daugh- 
ters, or ſuch of them as ſhould be living at the death of his ſon ; 
and if his ſon and daughters ſhould all die without iſſue, then 
to his wife for life; remainder to his own right heirs. 


Bill was brought by plaintiff, as aſſignee of the original 
mortgagee, againſt the widow and her huſband (ſhe being mar- 
ried again to Wn), and againſt Tillam Hammond, the fon, 
who was then an infant, to forecloſe the equity of redemption ; 
but the daughters were not made parties. In 1746, the cauſe 
was heard, and decree for account and forecloſure, unleſs 
redeemed by Tillam Hammond, or Wilſon and his wife. The 
account was taken before the Maſter ; and the time for redemp- 
tion being ſeveral times enlarged, and at laſt elapſed, Tam 
Hammond, having attained 21, releaſed the equity of redemp- 
tion; ſo that the forecloſure was not made abſolute againſt him, 
but was made abſolute againſt Wilſon and his wife, Tillam Ham- 
mond afterwards died without iſſue; and the plaintiff Renaldo, 


having bought the daughter's intereſt for a trifle, in 1765 filed 
a bill to redeem the eſtate. 


Lord CHANCELLOR was clear of opinion, That the plaintiff 
was not entitled to redemption. That the firſt tenant in tail 


being a party to the bill of forecloſure was ſufficient, 'That he 
| ſuſtained 
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{ſtained the intereſt of every body, and thoſe in remainder 
were conſidered as cyphers. That it would be very inconve- 
nient if the remainder-men were neceſſarily to be parties. There 
might never be an abſolute forecloſure ; the account would be 
endleſs, and the forecloſure would be open to every contingent 
remainder-man. That nobody would lend money upon ſuch 
terms. That the releaſe in this caſe was equal to an abſolute 
forecloſure by order. The accounts were taken, and the time 
for redemption elapſed. That this caſe was not ſo ſtrong as 
Reſcarrick v. Barten, 1 Ch. Ca. 217. That the length of time 
ſince the releaſe and forecloſure was an additional circumſtance 
againſt the relief prayed. That the plaintiff appeared to have 
purchaſed the daughter's intereſt for a trifle, and was trying an 
experiment. 


Therefore diſmiſs the bill with coſts. 


Rieeon againſt Dawpixs. 


_— 


OROTHY , widow, was ſeiſed of a freehold 

eſtate; and previous to her marriage with Deeping, 
her ſecond huſband, a bond was entered into by Deeping, with 
a condition empowering her to diſpoſe of her freehold eſtate by 
deed or will, notwithſtanding her coverture. No ſettlement 
appeared to have been made upon the occaſion, nor any other 
tranſaction paſſed but the above-mentioned bond. 


The wife afterwards by will gives her eſtate to her younger 
children in fee. 


The eldeſt ſon being dead, and leaving a daughter, his only 
child ; bill by the younger children againſt the daughter, to 
have a conveyance of the eſtate. And the caſe of Wright v. 
Lord Cadogan, in Chancery, afterwards in the Houſe of Lords, 
was cited as an authority in point. And it was ſaid, the princi- 
ple upon which that caſe was determined holds in this caſe; 
chat is, the performance of the marriage agreement, as againſt 
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RieyoN 


againſt 
D AWDINGs 


7th and 3th 
Nov. 1769. 


Teſtatorenu- 
merates 
mortgages, 
bonds, and 
notes, due to 
him ; and 
gives out of 
the intereſt 
an annuity to 
A. for life, 


and after her 
death directs 


the ſecurities 
to be veſted 
in truſtees 
for charitable 
uſes. Some 
of the ſecuri- 
ties are paĩd 
off, and new 
ſecurities 
taken after 
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the heir at law of the contracting party. On the other ſide; it 
was ſaid, That this caſe differs materially from Wright v. Lord 
Cad gan. In that caſe, the legal intereſt was in truſtees ; in this, 
the legal intereſt remained in the wife, and nothing paſſed by 
the deviſe. That whatever might have been the caſe, if the 
wife had made a diſpoſition for a valuable conſideration; yet it 


being a queſtion between volunteers, the Court will not inter- 
fere to compel a performance of the agreement. 


Lord Campen, Chancellor: 


It is a miſtake to call ĩt a queſtion between volunteers. The 
agreement was made on marriage, and the wife might have com- 
pelled the huſband to join with her in a fine. Though the two 
caſes differ, in reſpect that the wife had only an equitable intereſt 
in the one, and the legal intereſt in the other, yet the principle 
of determination is the ſame in both; equity follows the law. 
And as the Court decreed performance of the agreement in 
Wright v. Lord Cadogan, which was a truſt intereſt, it will do 
ſo in this, which is the caſe of a legal intereſt. 


Therefore decree conveyance, &c. 


ATTORNEY-GENERAL againſt Pakx ix. 


HARLES PARKIN, Rector of Oſburgb in Norfolt, by will 
of 17th June 1769, gave a ſmall real eſtate to his ſiſter, 

the defendant, for life, and afterwards to Pembroke Hall in 
Cambridge. He then enumerates his mortgages, bonds, and 
notes, and out of the annual intereſt of them, he gives 60/. 
a- year to his ſiſter Sarab Parkin, payable half-yearly, on con- 
dition ſhe remains ſingle ; but if ſhe marries, or acts in any 
reſpect ſo as to endeavour to oppoſe, croſs, ſet aſide his will, or 
make any further claim or demand whatſoever on his eftate, 
goods, or chattels, all he had in his will given to her he de- 
clares to be null and void : and on her death, his will is, that 


the mortgages, bonds, and notes, ſhall be veſted in the Maſters, 
Fellows, 
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Fellows, and Scholars aforeſaid, together with what ſhall remain 
yearly out of the annual intereſt of the mortgages, bonds, and 
notes, after payment of the 60/. a- year to his ſiſter, and of an- 
other like annuity given to another ſiſter on the ſame condition: 
in truſt to found fix ſcholarſhips of exhibitions, and that no 
more ſcholarſhips be ſettled than in proportion to the intereſt 
money that they receive. He then gave his ſiſter Sarah his 
plate and rings, with ſome furniture ; and, without making any 
refiduary bequeſt, appointed his ſiſter Sarah and Adamſon 


executors. 


Several of the mortgages were paid off in the teſtator's life- 


— 


— — 


time, e, but it did not appear, whether r voluntarily, or by com- 
pulſion. 


Teſtator lived ſix years after his will, and died poſſeſſed of 
other mortgages not enumerated in his will, and having in- 
creaſed ſome of them that were enumerated. 


Information on behalf of Pembroke Hall, to have the truſts 
performed, and claiming the reſidue: and if not entitled to the 


reſidue, then claiming the value of the mortgages out of gene- 
ral aſſets. 


Lord CHANCELLOR took time to conſider. 


15th November 1769, Lord CHANCELLOR, after conſi- 
deration : 


There are two Queſtious : 


perſonal eſtate ? 


2d, Whether the teſtator having received the money due 
on the ſecurities, is an ademption of the deviſe of it? 


To the 1ſt. It is inſiſted by the relators, that although there 
is no diſpoſition of the reſidue in expreſs words, yet there is 
tantamount, by reaſon that his ſifters are enjoined not to diſturb 
his will, and are to have no more than what he has given them. 
5 Though 


iſt, Whether the relators are entitled to the reſidue of the 
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1769. Though there is no deviſe of the reſidue, yet an inteſtacy does 
AT not follow; for there being an executor, he takes what is un- 
TM = i diſpoſed, not for his own benefit, but for the next of kin, a 
Parxix, legacy being given to the next of kin does not exclude him 
from taking the reſidue. The Queſtion here is not between 

the executors and the next of kin, but between the next of kin 

and the relators as legatees. The claim to the reſidue may 

be ſafely made by the ſiſters as next of kin, without incur. 

ring the penalty. The caſe of Cordell v. Maden, 1 Vern, 148, 

is. very particular and ſingular. The Court ſeems to have con- 

ſidered, that the teſtator had given all to his relations, who 

probably were next of kin; what he gave them being all, or 

very near all, he had. Here the teſtator has not given all he 

had; and the legatees are not next of kin, but are contending 

with the next of kin. Another material obſervation—The in- 

tention of the teſtator was to confine the exhibitions, and not 


to make them as large as the fellowſhips. 


To the ad. It is ſaid, the alteration in the ſpecifie legacies is 
an ademption of the legacies. And a diſtinction was taken be- 
tween compulſory and voluntary payment of debts which are 
ſpecifically deviſed. If this diſtinction holds, an inquiry before 
the Maſter will be neceſſary. 


In Pawlet's cafe, in Raymond 575. and Sir Barnham Ryder v. 
Sir Charles Wager, 2 Wms. 328. a diſtinction was taken between 
legatum debiti or nominis, and legatum of money payable out of a 
debt, In the former caſe, the legacy depends on the thing re- 
maining at the death of the teſtator ; in the latter caſe it is 
' otherwiſe, and the legacy ſhall be made good out of general 
aſſets, though the ſecurity is gone. This Court will, if poſſible, 
in every caſe lay hold of circumſtances to conſtrue it a pecu- 
niary bequeſt. | 


In this caſe, I think it is to be conſtrued a bequeſt of ſo much 
| money as is equal to the money owing to him on the ſeveral 
| ſecurities. The purpole for which the money 1s appropriated, 

is another argument. The fund as given is ſufficient to anſwer 


the charity, but if leſſened, not ſufficient? Orme v. Smith, E;. 
| Ca, 
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Ca. Abr. 302. To be conſidered as pecuniary legacies ſecured 
on certain funds: that being ſo, conſider the diſtinction between 
compulſory and voluntary payments. In the caſe put by Swinb. 
the teſtator alienated the legacy. There are ſeveral caſes which 
take notice of the diſtinction; but none of them have been de- 


termined on the diſtinction. In Orme v. Smith, the payment 


was clearly voluntary. The Counſel laid hold of the diſtine- 
tion; but the Court does not appear to have decreed upon the 
diſtinction. In Sir Barnham Ryder v. Sir Charles Wager, the 
Court decreed on other principles. In Crocket v. Crocket, Sir 
JosxzPn JEKYLL takes notice of the diſtinction, but did not 
decree upon it. 


On the other hand, in Pauiet's caſe, though in the principal 
caſe the payment was voluntary, yet in the two caſes cited it 
was compulſory. Lord Thomond v. Lord Sufjo/k, caſe in point, 
Lord MACCLESFIELD takes notice of the diſtinction, and over- 
rules it. Ford v. Fleming, another caſe in point, before Lord 
KinG, who exploded the diſtinction. In Aſbton v. Aſhton, Lord 
Tal zor declares his idea, that the diſtinction has no weight 
in it. Indeed, there ſeems to be no reaſon to ſupport ſuch diſ- 
tinction, admitting once that the intention was to give a 
money legacy. 


Hizxx, Adminiſtrator, againſt Groxce Lev and 
Another. 


YEORGE LEY had five children, of which the defendant 
was the eldeſt ; and by will gave to his ſon Milliam a ſmall 

real eſtate and 1100 J.; and to each of his other younger child- 
ren 1100/, payable as they ſhould reſpectively attain 21, with 
intereſt, deducting what ſhould be laid out for maintenance : 
and gave the reſidue of his goods, chattels, and ſubſtance what- 
loever, unto the defendant, his eldeſt fon, if he ſhould attain 
21; but if he ſhould die before that age, then he gave the reſi- 
due of his eſtate to his younger children, naming them, and 
to ſuch other as he ſhould have at his death, in ſucceſſion, ac- 
cording to their ſeniotity, payable at their reſpective ages of 
21: and did further declare, that in caſe either of his younger 
7 F children 
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children ſhould die before 21, then his or her legacy ſhould g0 
equally among all the ſurvivors; and in caſe he ſhould have no 
child who ſhould attain 21, then he gave all his meſſuages, 
lands, and hereditaments, in Comb- Marten, and other his eſtatez 
lying in what place or places ſoever, and all the reſt and reſidue 
of his goods, chattels, and monies reſpectively, to Hiern and 
others, in truſt for a charity. 


Richard, one of the younger children, died under 21, All 
the other children have attained 21. 


Q. Whether Richard's legacy went to the ſurviving younger 
children ? 


Lord CAMDEN was of opinion, That from the apparent in- 
tention of the teſtator, to be collected from the whole of the 
will taken together, the eldeſt ſon was entitled to a ſhare of 
Richard's legacy. That the charity was to take the whole of 
his eſtate at once, in the event of his leaving no child who 
ſhould attain 21. That as the younger children were to take 


the reſidue, in caſe the eldeſt ſon ſhould die under 21; fo it was 


his intention, that the eldeſt ſon ſhould ſhare in the legacies given 
to the younger children, in caſe of their reſpective deaths un- 
der 21. That the word 4% is very emphatical, and expreſſive of 
the teſtator's meaning; and it is the only way in which the 
eldeft ſon can take benefit of thoſe legacies which are clearly 
intended to go to him before the charity. 


I was Counſel for the eldeſt ſon. 


The plaintiffs petitioned for a rehearing, which came before 
the Lords Commiſſioners who ſucceeded Lord Campen; and 
they, differing in opinion, took time for confideration, and were 
afterwards removed before they gave judgment. 


The cauſe was again argued before Lord ArSsLE T, Chancellor, 
who affirmed the decree, 


- 
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ATTORNEY-GENERAL, at the Relation of the Uni- 
verſity of CampriDGE, againſf Lady Downing 
and Others. . ar: 552: 


GiR GEORGE DOWNING, being entitled in poſſeſſion to 

an equitable eſtate in fee ſimple, of about 4000 /. a-year, 
by will, dated 1717, deviſed it to Sir Jacob Downing, 
his heir at law, for life, remainder to his firſt and other ſons in 
tail, with divers remainders over to his relations, with the 
ultimate remainder to certain perſons, in truſt, out of the rents 
and profits to purchaſe a piece of ground in the town of Cam- 
bridge, and thereon to build a new college, to be called Down- 
ing College ; and they were directed to apply to the crown for 
licenſe to purchaſe the ſcite or piece of ground in mortmain, 
and likewiſe for his Majeſty's charter to incorporate the ſaid 


to be under the inſpection of the Archbiſhops and the Maſters 
of St. Fobn's and Clare Colleges. The legal eſtate was after- 
wards conveyed to Sir George Downrng 1n 1721, and he died 
in 1749. The truſtees all died in the life-time of the teſtator, 
and all the perſons under the prior limitation are dead with- 
ont iſſue. Sir Jacob Downing, who died the laſt, by his will 


Lady Downing. 


The information was filed againſt Lady Dcwning, and the 
heirs at law, to have the truſts of the will carried into execu- 
tion, to have a receiver appointed of the rents and profits of 
the eſtate, and out of the money ariſing therefrom to purchaſe 
a ſcite, or piece of ground, in the town of Cambridge, in order 


government of the college when built. 


Lady Downing, by her anſwer, inſiſted, that the Court 
ought not to decree execution of the truſts. 


Lord NokTHING Ton, Chancellor, called to his aſſiſtance Sir 
Tromas SEWELL and Lord Chief Juſtice CAMDEN, when it 
18 was 
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college; and directed the truſtees to form a proper plan for the 
government of the ſame, which plan was to be approved and 


deviſed all the reſidue of his real and perſonal to his widow, 
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Where an 
annuity 1s 
given by will, 
and a gene- 
ral charge on 
the real e- 
ſtate, the 
perſonal is 
firſt liable, 
Bequeſt of a 
leaſehold 
without any 
words to paſs 
the right of 
renewal, is 
revoked by 
taking new 
leaſes after 
the will. 
Surrender of 
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not ſupplied 
to ſubitan- 
tiate a deviſe 
to a charity, 
where there 


were prior li- 


mitations of 
the charity to 
ſtrangers. 
Where truſ- 
tees of a cha- 
rity deviſe 
die in the 
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teſtator, the 
conduct ſhall 
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was argued for the defendant, Lady Downing, That the Court 
would not aſſiſt in carrying this charity into execution upon 
this future executory truſt, there being no objects in eſſe, no 
charter of incorporation, nor licenſe from the Crown to pur- 
chaſe in mortmain; and the truſtees, Who had the ſole pow er 
of forming the original plan for governing the college, having 
died in the teſtator's life-time, and it being againſt the Policy 
of the ſtatute of mortmain, to eſtabliſh ſuch a charity, 


After having taken up a great length of time in argument, 
and before judgment was given, my Lord NoRTHISTox 
was removed from the Great Seal, and Lord Cau DN ſucceed- 
ed, when it was argued again before him, aſſiſted by Sir 
THomas SEWELL and Mr. Juſtice WIL MOT, who all gave 
their opinion in favour of the charity. But there being ſeveral 
points remaining to be decided, Lord CHANCELLOR adjourned 
the cauſe for that purpoſe, and deferred making his decree till 
they were argued, which was done on the 41ſt January, 
3d and 7th February 1769, when it was debated on fix points; 
but one of them, reſpecting Lady Downzng's right to remove 
certain barns, which were not fixed in the ground, but were 


ſupported upon props, ſtones, and poſts, was adjourned till after 


the Maſter's report. Lord Campen, having taken time for con- 
ſideration, delivered his opinion on 3d Fuly 1769. He deli- 
vered his opinion upon the following queſtions, in which, he 
ſaid, he had no difficulty, except on the 4th. 


1ſt, Whether the annuity, given to Mrs. Bagnal by the codi- 


cil, 1s a charge upon the real eſtate, and the perſonal eſtate 
exempt from the payment of it ? | 


ad, Whether the two college leafeholds for years paſs by 
the will ? 


za, Whether the copyholds not ſurrendered paſs by the will! 


4th, Whether the codicil is a republication of the will, and 
operates ſo as to paſs the after-purchaſed lands? 


5th, Who ſha!l have the conduct of the truſt ? 


As to the 1ſt: It muſt be an apparent intention that excuſes 
the perſonal eſtate, The annuity is made payable out of the 
| . real 


CASES IN CHANCERY, &c. 


real eſtate, by way of charge only; and it has been held over | 


and over again, that a mere charge is not evidence of ſuch in- 
tention. Stapleton and Culville, Caſes in Lord TALBorT's time. 


To the 2d Queſtion: One leaſe appears to have run out be- 
fore the teſtator's death, and was not actually renewed, though 
there was a decree for it. The other was renewed in his life- 
time. Theſe points were ſettled in Abney v. Miller. The diſ- 
tiaction there taken, is between the deviſe of particular leaſe, 
and all his leaſehold intereſt, &c. Here the teſtator clearly 
meant to give the leaſe he was poſſeſſed of. As to the directions 
for the truſtees to aſſign from time to time, it is no more than 
what would have been implied. The queſtion is, What was 
given to the truſtees? 


To the 3d Queſtion: I am of opinion, That the copyholds 
which were not ſurrendered did not paſs. It 1s true, the Court 
will ſupply the want of a ſurrender in favour of a charity : but 
here were prior limitations to ſeveral perſons ; and the Court 
muſt either ſupply the ſurrender in toto, or wait till the cha- 
rity takes place, which might have never happened, for the 
preceding tenant in tail might have barred the charity. The 
Court, therefore, in this caſe, will not take from the heir at 
law what deſcended to him, 


To the 4th Queſtion, and which, his Lordſhip ſaid, was the 
only one which had given him any trouble: 


I am of opinion, the will was not republiſhed by the codicil; 


becauſe there is nothing in the codicil which ſhews any intent 


in the teſtator to republiſh the will. It depends on the pen- 


ning and wording, not on the mode of executing the codicil. 


In 1 Rol. Abr. b. 618. pl. 8. it was ſaid, There are two ways 
by which a codicil operates as a republication of a will: iſt, 
By being annexed to it; 2d, By the contents ſhewing the in- 
tention, Mentw, Office of Executors, 24. mentions ſeveral 
ways; as, 1ſt, By codicil annexed ; 2dly, By adding any thing 
to the will, or making a new executor; 3dly, By expreſs 


ſpeech or word, that it ſhall ſtand or be his will. Achergy v. 


Vernon, in the Houſe of Lords, to the ſame effect. 


There are two Queſtions in this caſe: 
7G 
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1ſt, Whether a mere codicil, not annexed, is ſu ſficient 

. . 9 | x 

from the nature of the inſtrument itſelf, to operate as a repub 
lication? 


2d, Whether the intention is ſuſſiciently expreſſed ? 


As to the iſt, I am of opinion it is not. The annexing a codicil 
unites both the inſtruments, and is ſufficient. Beckford v. Par- 
nacot, 1 Ro. Abr. 618, Marginal note in Dy. 143. Alford v. 
Alford, cited in Marwood v. Turner. 3 Wis. 168, Lytton v. 
Lady Falkland, and Lord Landſdoꝛon's cafe, as cited in the caſe 
of Acherly v. Vernon. In Lytton v. Lady Falkland, Mr. ſuſtice 
TRACEY, Lord Chief Juſtice TREVYOR, and Lord Chancellor 
SOMERS, were of opinion, That the codicil was not a republi- 
cation of the will, becauſe it was not annexed, and was not 
made for that purpoſe. 


Lord Lan/down's cafe is reported only in a bad book, called 
Lucas's Reports; but the reaſon of the determination may be 
collected from that report of the caſe. The words ſpoken 
ſeemed ſufficient to republiſh the will, but, being only parol de- 
clarations, were inadmiſſible. It then reſted on the codicil, 
which, not being annexed, was held not ſufficient to republiſh 
the will, as in Lytton v. Lady Falkland. 


In Hutton v. Simpſon, 2 Vern. 722. it is ſaid, That annexing 
a codicil to a will, if it relates only to perſonal eſtate, will not 
operate as a republication : but I am of opinion, that either 
the Report is miſtaken, or that it is not law. The principal 


queſtion was not, Whether the codicil was a republication of 


the will? but, Whether the ſenſe of the words, © ir , the 
* body,” could be altered by the death of his daughter in his 


life-time? and the teſtator afterwards making a codicil, held, 


they could not, as in Stead v. , 2 Jon. 135. In Hiton 
v. Lady Falkiand, the codicil was not annexed, and the words 
were not ſufficient. In Acherlcy v. Vernon, the codicil was not 
annexed ; but the words of the codicil were ſo blended with, 
and incorporated into the will, that the one could not ſtand 
without the other. Every caſe on this head, Where the codicil 
is not annexed, depends on the mode of expreſſion. Lord 


NoRTHINGToN followed the fame idea, in ache v. = 


CASES IN CHANCERY; Ge. 


hel. There are no ſuch expreſſions in this codicil, nor does it 
incorporate itſelf into the will. 


To the 5th: The heirs at law have clearly the beſt pre- 
tenſions to have the conduct of this charity; they are of the 
blood and kindred of the teſtator, which entitles them to pre- 


ference. 


MaxxIx G, Adminiſtrator of IAN R, his late Wife, 
againſt HERBERT and Others, 


OHN EDGAR, being entitled to a farm, let to Thomas Tay- 

hr at 1007. a-year, and allo to a dwelling-houſe, and 
to the great and ſmall tithes of „of little value, by 
will gave his wife his capital meſſuage, and lands belonging 
to it, and likewiſe all his eſtate in the occupation of Thomas 
Taylor; and declared his mind to be, That when his ſon Wil- 
lam ſhould attain 21, his wife ſhould pay his ſon Milliam 
401. a- year, out of the lands in the occupation of Thomas Tay- 
hr. Item, I give unto my two daughters, Jane and Eliza- 
« beth, the great tithes and ſmall ; and likewiſe my will and 
„ mind is, That {ix months after my wife's deceaſe, my ſon 
William ſhall pay out of the eſtate or lands that are now in 
« the occupation of Thomas Taylor, 6001. to my two daughters, 
« Jane and Elizabeth; and in ſo doing, I give and bequeath 
« all my capital houſes, and the houſe where Thomas Taylor 
„% now lives in, with all their lands and appurtenants, and all 
„other lands that I have, unto my ſon William Edgar, and 
* his heirs for ever; that is to ſay, 300 J. of lawful money 
* of Great Britain, each. In caſe one of them ſhould die be- 
fore the time they or either of them ſhall ſurvive my wife, 
« then my will and mind is, the ſurvivor ſhall have the tithes 
« aforementioned, and only 400 J. out of the e IR 
« Thomas Teylor's eſtate; and for non-payment thereof, i 
* ſhall and may be lawful for them, and either of them, to 
* enter or re-enter upon the ſaid eſtate that now Thomas Taylor 
lives in, and peaceably enjoy it, with all the rights and pri- 
© vileges whatever, till they, or either of them, are paid all 
8 „their 
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their charges, and full ſum of monies, according as the 
* will directs. And I appoint my wife executrix.“ 


The teſtator died in 1731. 


Elizabeth, one of the daughters, married, and afterwarg; 
died in 1736, in the life-time of her mother, and her ſiſter 
Jane married the plaintiff, and afterwards died in May 1738, 
in the life-time of her mother. Jane the mother died in 

April 1761; and Wilkam, the ſon, ſucceeding to the eſtate upon 
her death, ſold it to the defendant Herbert, and his wenne 
with notice of the will. 


Bill by plaintiff, as adminiſtrator of his wife, to have the 
400 J. raiſed and paid. 


Q Whether it was a veſted intereſt in Jane? or whether it 


ſunk into the eſtate, by reaſon of her death in the life-time of 
her mother ? 


Lord CAMDEN, Chancellor, without hearing the reply: 


I am clear the portion ought to be raiſed. The caſes on this 


head have proceeded upon nice diſtinctions, and it is difficult to 


collect out of them any general rule. The rule laid down in 
Paulet v. Paulet went upon this ground, that the portion was 
not wanted. While the Court adhered to the rule in exactly 
the ſame caſe, there was no inconvenience, but it was after- 
wards extended to charges upon land in general, and became 
univerſal. This grew inconvenient and miſchievous, and being 
a rule in Equity, the Court has for ſome time laboured to diſ- 
tinguiſh every caſe out of that general rule. The teſtator, in 
the preſent caſe, is planning out his eſtate amongſt his chil- 
dren. It would have been inconvenient to have given portions 
to his daughters immediately, in the life-time of the mother. 
It ſeems, that in all caſes where portions are poſtponed, wich- 
out being made payable at 21, or marriage, the poſtponing Is 
for the convenience of the eſtate ; but yet in all thoſe caſes of 
poſtponing, in order to make it a veſted inſtrument, there muſt 
be words of gift. In Sherman v. Collins, the words,“ not to pay 
« intereſt in the mean time,“ operated as words of gift. In 


| Eames v. Hancock, the Court determined upon the right of 


entty. 


CASES IN CHANCERY, @c. 


entry. In the preſent caſe, the teſtator ſeems to give the tithes 
and 400 J.; and if there was occaſion for it, the Court might lay 
hold of it as words of gift; but it is not wanted, for Eames v. 
Hancock is a precedent in point upon the right of entry. Lord 
HARDWICKE, in that caſe, makes a ſound diſtinction between 
Law and Equity. The words executors and adminiſtrators not 
being in this caſe, as in Eames v. Hancock, makes no differ- 
ence, for they are implied; being a legal right, it 18 a veſted 


intereſt. As to the clauſe of ſurvivorſhip, it was argued from' 


it on both ſides. On the one hand, it was ſaid to appear from 
thence, that the executors and adminiftrators were not to take. 
On the other hand, it was ſaid to appear from thence, that only 


200/. ſhould merge. But thoſe arguments have no weight with 


me either way. 
Decree principal, intereſt, and coſts, 


Caſes cited for the plaintiff : 
Lowther v. Condon, | 
Eames v. Hancock, 


Sherman v. Collins. 0 


I and Mr. Perryn were for the plaintiff; 
burn, and Pepys, for the defendants. 
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ATTORNEY-GENERAL againſt JOHNSTONE. 


X7ILLIAM HICKS, a member of the Merchant Adventu- 
rers of England reſiding at Hamburgb, made his will 
iſt September 1702, and, among other legacies, gave to the 
Marine Society in Londn 20,0001. ſterling ; ** and if there is 
money enough remaining, 1500/. to 2000 J. more; the ſaid 
* legacy and bequeathment to be laid out in ſecure lands, and 
the income and revenues of theſe lands to be employed in 
clothing and fitting out poor able-bodied boys, to ſerve in 
time of war Great- Britain may have, on board of Britiſb 
ſhips of war, and ſo to be trained up for ſailors, and in 
courſe to ſerve for ſeamen on board the men of war, for 
wages to be paid by the Government as uſual; but in time 
wy + us] C Du 
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* of peace, the income and revenues of the ſaid lands to be 
employed and laid out for fitting poor boys and girls, near 
upon a like number of each, to proper trades, whereby they 
«© may be enabled to get their livelihood in an honeſt way,” 
And he authorized and deſired the managers or directors of the 
ſaid Marine Society to appoint five ſuch perſons as they ſhould 
judge proper, to be adminiſtrators of the above-mentioned lega- 
cy, to the ſaid Marine Society given and bequeathed, in the be- 
half and to the uſe above-mentioned. He then gave ſeveral 
legacies to the Orpban- Houſe, Port- Houſe, &c. at Hamburgh, 
200 l. ſterling each. And then follow theſe words: © To the 
© Hoſpital called the Gaſi-Houſes, allo in the ſaid city of Ham- 
% burgh, 100 l. ſterling, that is, if there remains enough of my 
«« perſonal eſtate to ſatisfy it; but if not, or in caſe there re- 
“ mains but little, then and in that caſe the 1001. to the Coft- 
* Zouſes ſhall not be paid: and the ſmall remainder of my 
« perſonal eſtate ſhall be left to my executor herein-after 
named, he my executor to diſpoſe of it in favour of charity- 
& ſchools in Hamburgh as he ſhall think proper; ſo as it is 
„ likewiſe my will, hat i my perſonal eftate ſhall ſufficiently 
e reach towards ſatisfying all the Irgacies by me bequeathed, and 
above mentioned, that my ſaid executors ſhall alſo diſpoſe of 
te the.remainder in favour of charity-ſchools in Hamburgh, in 
* manner as before expreſſed: and he appointed Charles Jabn- 


fone executor. The teſtator died on 25th September 1765, at 


Hamburgh. 


Bill by the managers or directors of the Marine Society againſt 
Jobnſtone, the executor, and next of kin, to have the 20, ooo. 
paid. 


The managers, and Rebecca Ward, who was the only next of 
kin, entered into an agreement, 31ſt December 1763; whereby, 
after reciting that the validity of the will was doubtful, they 
agreed, that gooo/. part of the 20,0007. ſhould be paid to 
Mrs. Ward, and that ſhe ſhould have the intereſt of 3000l. for 
her life, and after her death the 3000 J. to be paid to the ma- 
nagers, upon the truſts in the will ; alſo, that the remaining 


8000/. and the additional legacies, in caſe there ſhould be ſuſh- 
7 cient 
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cient effects, ſhould be paid to the managers, upon the like 
truſts. 


The caſe coming on to be heard upon the agreement, the 
Magiſtrates of Hamburgh, as guardians of the charity- ſchools, 
deſired to be heard; upon which the cauſe was ordered to ſtand 
over to this day ; and the Magiſtrates were to put in an anſwer 
in the mean time, and to be heard upon their claim. And now 


the cauſe coming on, it was argued for the managers and next 


of kin, on the Queſtion, Whether the 20, ooo, ſuppoking it 
lapſed, paſſed by the reſiduary clauſe? And it was ſaid, that 
the intention of the teſtator was to give nothing more by the 
reſiduary clauſe than what ſhould remain after paying the pre- 
ceding legacies ; and that the reſiduary legatees ſhould not have 
the common benefit of lapſed legacies, &c. And much ſtreſs 
was laid on the bequeſt of 1001. to the Ga/i- Houſes, which he 
left doubtful whether he had enough to pay that legacy ; and if 
he had not, he declared it ſhould not take place : from whence, 
and his making uſe of the word © /ma//” remainder, it appear- 
ed, that he had diſpoſed of the whole of his eſtate except a 
mere trifle, and that he meant nothing but that trifle ſhould 
paſs by the reſiduary clauſe. And the cafe of Sir Jermin Davers 
v. Sir Jermin Davers, 3 Wms. 40. was cited. | 


It was ſaid, but there was no proof of it, that the teſtator 
did not leave enough to pay all the legacies, ſuppoſing they 
were all to take place; at leaſt, that his executor had not as yet 
diſcovered ſuſficient, but that he had paid into Court 18,0001. 


On the other ſide, it was argued by me, That in caſe of a 
bequeſt of legacies, and then of reſidue generally, the reſiduary 
legatees will take all lapſed legacies; and yet the teſtator could 
only intend what ſhould be left after the legacies paid. The 
reaſon is, becauſe by making a reſiduary legatee he plainly 
ſhews that he does not mean to die inteſtate, It was admitted, 
that a teſtator may expreſs himſelf in ſuch a way as to confine 


and limit the bequeſt of the reſidue; as in the caſe cited of Sir 
Jermin Devers v. Sir Fermin Davers. But it was ſaid, there is 


no ſuch reſtriction here, That the clauſe in the will relative to 
the 100 J. legacy given to the Gaft- Houſes is in favour of the 
reliduary deviſee, and was ſo framed with two views, in caſe 
there 
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there ſhould not be aſſets ſufficient to pay the whole of that le. 
gacy and the preceding legacies alſo: one was, that the other 
legacies ſhould not in ſuch event abate in proportion; and the 
other was, that the whole of that legacy ſhould be void, and 
increaſe the reſidue. That the words © all remainder ” muſt 
be underſtood in the ſame manner as if the word * a“ vg 
not there; for it only imports, that the teſtator had before dit. 
poſed of almoſt all his eſtate, ſo as to leave but little. That it 
did not, nor could be underſtood to import, that he meant to 
give it, becauſe it was to be the terms of the gift, that it ſhould 
not take place if the reſidue was by any means to become large: 
on the contrary, if he had increaſed his perſonal eſtate ever ſo 
much, it would all have paſſed under that deviſe of the reſidue. 
That he had no ſuch intention was plain from the ſubſequent 
clauſe, which gives the remainder of his perſonal, in caſe it ſhall 
be more than ſufficient to ſatisfy all his ſaid legacies, to the ſame 
e let it be ever ſo large. 


Lord Cam DEN, Chancellor, after hearing the reply, ſaid he 
bad no doubt, and that he heard the reply merely out of reſpect 
to the Magiſtrates of Hamburgh. That he was clear the charity- 
ſchools have no right under the deſcription of reſiduary lega- 
tees. The rule is very true in general, that the reſidue takes in 
lapſed legacies : the rule as to real eſtates is otherwiſe. But then 
the reſiduary legatee muſt be a general legatee, to take every 
thing that does not paſs by the will. If the teſtator had circum- 


ſcribed and confined the reſidue, then the reſiduary legatee, in- 


ſtead of being a general legatee, becomes a ſpecific legatee. If 


the teſtator had ſaid, none of the legacies ſhall on any account 
fall into the reſidue, it would have excluded the charities from 
taking the lapſed legacies. This is proved by the caſe cited. His 


intention appears ſtrong in this caſe, to confine the reſidue to 


what ſhould remain of his money after the other legacies paid. 


If there ſhould not be ſufficient to pay 100 to the Gaft-Houſes, 


then he gives that pittance to the charity-ſchools, as a reſidue; 
or if there ſhould be enough, and a little more, then he gives 
that little overplus to the charity-ſchools. He clearly meant, 
that the charity-ſchools ſhould take nothing but a ſmall pit- 
tance, if any ſuch pittance ſhould be left. I look upon the reſi- 


duary deviſe to be ſpecific, contingent, and conditional; that is, 
Ek «6 « Jo 
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« In caſe my eſtate turns out to pay all my other legacies 
« (which it has not), and there ſhould be a little more, then I 
« give that little.” 
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HayrorD, WAINWRIGHT, and ELIZABETH his Wife, 
againſt BxxLowsS, Senior, and BENLOws, Junior. 


HOMAS BENLOWS, brother of plaintiff Elizabeth, and 
T defendant Fchn Benlows, ſenior, by his will, dated 16th 
February 1711, deviſes his lands, tenements, and hereditaments, 
in Kirklington, &c. to the ſaid John Benlows, Junior, for his 
life; and after his deceaſe, to his brother Fhilip Benlows for 
life; and after his deceaſe, to the heirs male of the body of 
Thomas Benlows, the teſtator's father: and direQs that his houſe- 
hold goods at his houſe at B. ſhould go along with hie houſe to 
his brother, and be preſerved for the benefit of his heirs. The 
reſt of his lands and tenements he deviſed to the plaintiff Hay- 
ford, and to the defendant John Benlews, ſenior, to be fold for 
payment of his debts; and the overplus of the money ariſing 
by ſuch ſale (after payment of his debts) he directs ſhould be 
divided between the plaintiff Hayford and the two defendants. 
All the reſt and reſidue of his goods, chattels, debts, and credits, 
he gave to his ſiſter, the plaintiff Eligabitb, and made her ſole 
executrix. 


The plaintiffs brought their bill, to perpetuate the teſtimony 
of their witneſſes, and to have a ſale of the truſt eſtate for pay- 
ment of the teſtator's debts; and to have an allowance out of 
the money ariſing by ſuch ſale, of ſuch ſums as the plaintiff 
El zabeth had paid towards diſcharging the teſtator's debts. 


The defendants by their anſwer admit the will, and that the 
teſtator left ſeveral debts due to ſeveral perſons at the time of 
his deceaſe; but inſiſt, that the perſonal eſtate ought, in the 
rſt place, to be applied towards payment of the debts; and 
that no more of the real eſtate ought to be ſold for that pur- 
pole than what would be neceſſary, after the perſonal eſtate was 
applied. 


7 I It 


Michaelmas 
3 G. 1. 
1716. 
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It was infiſted for the plaintiff, That the executrix ſhould 
have the perſonal eſtate by virtue of the will diſcharged from 
the teſlator*s debts, the teſtator having deviſed lands to be ſold 
for payment of his debts. 1 Lev. 203. Feltham v. the Execu- 
ters of De Harijlon. And the rather, becauſe the ſurplus of the 
money to be raiſed by ſuch fale was given away from the heir. 


For the defendant it was inſiſted, That the teſtator having 
deviſed his perſonal eſtate, and made the deviſee executrix, ſhe 
ſhall take as executrix, and not by virtue of the deviſe ; and an 
executrix always takes the perſonal eflate, ſubject to the pay- 
ment of debts: according to the caſes Cutler v. Bathurſt; Chi. 


cheſter v. French; Lady Gainſborough and Lord Meath v. Corte; 


all adjudged in this Court, 


Lord CoweER, Chancelhr - 


Decree the executrix to take the perſonal eſtate, diſcharged 
of the teſtator's debts. It appears, that the teſtator intended a 
beneficial legacy to her, as well as to his brother and nephews : 
and as money deviſed to be laid out in land is in a Court of 
Equity looked upon as land; fo land deviſed to be fold, and 
turned into money, muſt in Equity be looked upon as money, 
It differs from the caſe, where a man charges his land with pay- 


ment of his debts : there he ſeems to have an intent to preſerve 


his land, or as much as he can of it, for his family; and as he 
ſeems to have a regard for the preſervation of it, ſo will this 
Court, as far as it can. But in this caſe, the teſtator ſeems to 
have rejected the land, by directing it to be ſold out of his fa- 
mily ; and therefore ſhall be looked upon as if he had fold it 
in his life-time, and turned it into money. If a ſum of money 
deviſed in truſt to be laid out in land, be in Equity to be conſ- 
dered as land, and to go or deſcend in the ſame manner as land 
would do; why ſhould not an eſtate in land, deviſed to be ſold 
and converted into money, by parity of reaſon, be conſidered 
in Equity as perſonal eſtate, to go and be applied accordingly! 
And if a ſum of money ſhould be deviſed, in truſt to be laid 
out in land, and the uſes to which the land ſhould go be not 
declared; if the money thus deviſed be conſidered as land, why 
ſhould not the benefit of that money go to the heir at law, 28 


a reſulting truſt ? 3 
If 
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If ſo, by parity of reaſon, if a real eſtate be deviſed to be 
fold, and no particular directions be given how the purchaſe 
money ſhould be applied, in whole or in part, why ſhould not 
the money thus undiſpoſed of go to the executor, to be applied 
in a courſe of diſtribution ; or to a reſiduary legatee of the per- 
ſonal eſtate, if any ſuch there be? * 


The heir at law 1s the favourite of the Law and of Equity, 
and is not to be diſinherited without expreſs words, or by ne- 
ceſſary implication. 


But what is he heir to? It is only to land; and the ſame law 
which gives land to the heir gives perſonal eſtate to the execu- 
tor, or at leaſt to the next of kin, who frequently is not heir. 
If then favour be ſhewn to the heir with reſpect to land, which 
is all that can deſcend to him as heir, why ſhould not the like 
favour be ſhewn to the executor, or next of kin, with reſpect 
to perſonal eſtate, which they are by right of law equally en- 


titled to'? 


N1iGHTINGALE againſt Dopp. 


RDER, That Buck, one of the defendants, ſhould be exa- 
> mined as a witneſs for the plaintiff, ſaving juſt exceptions. 


Buck was intereſted in the cauſe, but not in the matter to 
which he was examined. 


It was inſiſted upon by Buck's Counſel, at the hearing, That 
the plaintiff having examined Buck as a witneſs, could not 
pray any decree againſt him. But the Court ſaid, ſuggeſtions 
in Orders of this kind, viz, That the defendant is not intereſted, 
mult relate to the matters whereto he is examined: if he is 
examined to other matters wherein he 1s concerned, he may 
demur. And the Court ordered Buck to account, 


Q. Vide Piddocł v. Browne, 3 Wins. 288. 


Carter v. Hawley, before Lord HarDwicke, Cannot be 


examined without leave of the Court, as at law. 


Q. The 
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Q. The reaſon of the Order; viz. That plaintiff ſhall not 
compel a defendant to aſſiſt, and in the ſame cauſe ac adyerk. 
againſt him; and leave is given, ſaving juſt exceptions, 1; ;, 
not for his ſake that leave is required: he has better protection 
againſt giving evidence againſt himſelf—may demur. It is for 
the ſake of the other parties. The cauſes of exception can only 
come from the other defendants. If the matters he is examineg 
to, go directly to affect himſelf, he may demur ; and as 1» 
other matters, he is not concerned: therefore, no care is taken 
of him in the Order; he is ſafe in all events. 


GOOD YERE againſt LAk R. 


QT Whether the Court had power to give intereſt, 


it not being reſerved by the decree, but there was a re- 
ſervation of further directions and coſts ? 


Lord CHANCELLOR was clear of opinion, 'That the Court 
had ſuch a power, by reaſon of the further directions reſerved. 
And it was ſo done in the caſe of Hudſon's. Bay Company v. Sir 
Ste. Evans, under the like reſervation in the decree. 


Court ordered Sir Byby Lake to pay intereſt for the Hudſon's- 
Bay ſtock, 


ATTORNEY-GENERAL @gainff GLEGG. 
＋ H. / « FI > 28 


AMUEL WRIGHT, by his will, gave ſeveral charitable 
bequeſts, to the amount of ſeveral thouſand pounds, of 
which fifty-two perſons were to have tke benefit, 


He directed the qualifications of the perſons, and that the 
charities ſhould be performed at the diſcretion and choice of his 
executors, the-qualifications of the perſons to be relieved being 
duly weighed and conſidered ; and made Thomas Glegg, Jobn 
Speed, and Joſeph Pace, executors. 


He gave ſeparate legacies to his executors. Two of the exe- 


cutors died before the charity took place. Queſtion, Whether 
the 


— 
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the ſurviving executor could diſtribute the whole thereof? And 1738. 
it was contended, that it was a naked power to three, and did Ne 


Arroxxzx- 
not ſurvive. | OE” 
+ | | GLEGG. 

Anſwer, It is a truſt, and does ſurvive, and is more than a 
power. 
Lord CHANCELLOR declared, That as this related to perſonal 
eſtate, it was a power coupled with an intereſt, and in the na- 
ture of a truſt, and conſequently goes to the ſurviving executor. 
However, this Court can control the direction of the chari- 
ties, in caſe the ſurviving executor miſbehaves himſelf. 
; I; UTE 8th March 
Lord ARUNDELL againſt PiTT. - 
EFENDANT's fourth interrogatory, touching the bound- 
ary of Cranbourn-Chaſe, being leading, was, together with 


the depoſition, ſuppreſſed. On application, leave was given to 
exhibit new interrogatories for examination of the fame wit- 
neſſes, to be ſettled by the Maſter. The examining witneſſes 
after publication is attended with inconveniencies ; and it muſt 
not be underſtood, that the Court will always allow ſuch indul- 
gence, where depoſitions have been ſuppreſſed ; but it depends 
on particular circumſtances of the caſe. It does not appear in 
this caſe, that the interrogatories (though improperly framed) 
were done with any ill deſign. There are two reaſons which 
weigh with me to give liberty to re-examine the witneſſes. 
The ſuit is brought for relief, and to perpetuate the teſtimony 
of the witneſſes, If the defendant's depoſitions are ſuppreſſed, 
none other will be perpetuated but what are taken on the part 
of the plaintiff; and the framing of the interrogatories ſeems 
to have been through inadvertency ; and the defendant is an 
infant, and ought not to be prejudiced by the inadvertency of 
thole concerned for him: and the Court would of courſe, 


when he comes of age, give him leave to re-examine his 
witneſſes, 3 25 
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Ducheſs of Bucks againſt Surrrigiy, 


> eels inrolled decree after abatement, and held 


regular. 


GuNnTER againſf HALS Ev. 


HIS bill was brought for a ſpecific performance of an 
** agreement for ſale of lands and houſes, which was by pa- 
rol, but reduced into writing by a perſon preſent, but never 
ſigned by the parties, 


The defendant inſiſted on the ſtatute of frauds; and there 
was evidence of faQs to prove a part performance. 


Lord CHANCELLOR, in this caſe, ſaid, The rule for agree- 
ments, by the ſtatute, was very plain; but that ſince the ſta- 
tute, this Court has, by conſtruction, laid down ſome rules by 


way of execption to it, and will in ſome caſes decree a per- 
formance, though the requilites of the ſtatute are not obſerved. 


As where the agreement is parol, and admitted by the an- 


ſwer, becauſe here it is out of the miſchief of the ſtatute; fo 


when there has been material acts done in part performance. 
Foxgrave v. Lifter, | 


But the general rule of thoſe caſes has been, where the acts 
have been ſuch as would be a prejudice to the party who has 
done them, if after that the agreement was to be void. 


And in all thoſe caſes where the ground of the decree has 


been part performance, the terms of the agreement muſt be 
certainly proved. 


Then he went into the particular circumſtances of this caſe, 
and as to certainty of agreement he thought it was not cer- 
tainly proved, by reaſon there were queries in the margin, 
though no proof who made them. 


As to the acts done in performance, they muſt be ſuch as 


could be done with no other view ar deſign than to perform 
bg 
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the agreement; and ſaid, in this caſe it did not appear but 
that the acts done by defendant might be done with other 


views. 
Dis Miss BILL, but without coſts, 


ArroRNEY GENERAL againſt TURNER, MonTGo- 
MERY againſ? TURNER. 


11 by the Attorney-General, at the relation 

of, &c. againſt Abigail Turner, George Montgomery, and 
others, to eſtabliſh the will of Elias Turner, againſt Montgo- 
mery, the heir at law, in favour of certain charity diſpoſitions, 
which were to take place after the death of Abigail Turner, who 
was to have the eſtate for her life, under the will. 
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Gurren 


againſt 
HAlLsEx. 


On hearing, an iſſue was directed to be tried in the Court of Bill of re- 


Common Pleas. 


The iſſue was tried, and found in favour of the will. Mo- 
tion was made by heir at law for a new trial, and refuſed, the 
Chief Juſtice of the Common Pleas having certified he was well 


ſatisfied with the verdict. 


On 22d November 1738, the cauſe came on for further 
directions, when the Court declared the will to be well proved, 
and ought to be eſtabliſhed, and gave complete directions for 
performing the truſts. | d 


Montgomery, the heir at law, afterwards brought an eject- 
ment. An information was then brought in the name of the 
Attorney-General, at the relation, &c. to ſtay proceedings in 
the ejetment, and for a perpetual injunction; and on the 
hearing, a perpetual injunQion was granted. | 


After which, Montgomery, having diſcovered new matter, 
brought a bill in the nature of a bill of review, and petitioned 
that the former cauſes might. be re-heard at the ſame, time, 
which was ordered. The new matter was, a letter wrote by a 
witneſs (who was examined in the cauſe, and proved the ſanity 


.of the teſtator) to one of the truſtees, deſiring that he might 
7 not 
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two trials, 
and a decree 
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not be ſubpcena'd as a witneſs, for that he knew that the teſla- 
tor was inſane. 


On the hearing, a new trial was ordered in the Court of 
King's Bench; and that certain letters ſhould be produced at 
the trial; and further directions were reſerved till after trial, 
The iſſue was tried, and found for the heir at law; and the 
cauſes being ſet down for further directions, John Clarke, one 
of the executors and truſtees, petitioned for a new trial, which 
was ordered to come on at the ſame time with the cauſes, for 
further directions. And on this day, the cauſes and petition 
coming on to be heard, Lord Harpw1lcke, Chancellor, refuſed 
a new trial, eſtabliſhed the laſt verdict, and reverſed the other 
decrees, fo far as they related to eſtabliſh the will touching the 
real eſtate; and ordered poſſeſſion of the eſtate to be delivered 
to the heir at law, and an account of rents and profits, 


RopEN againſt SMITH. 


ONE gave a legacy of 500 J. to his grandchild, payable at 

21, and to be allowed 11 J. a-year for maintenance till 
four years old, and 16“. a-year afterwards till 21. The grand- 
child died before 21. Q. Whether the adminiſtrator ſhould 


be paid the money immediately, and ſo be intitled to the intereſt 
of it from the death of the infant; or wait till ſuch time as the 


infant would have attained 21? Held, That the adminiſtra- 
tor claiming under the infant, could not be in a better con- 
dition than the infant was, and therefore not entitled to receive 
the legacy: till ſuch time as the infant would have attained 21. 


Vide, Diſtinction between a perſon claiming the legacy by a 
limitation over, and an adminiſtrator of the infant claiming 
it. The former takes immediately on the death of the in- 
fant. The latter ſtands in the ſame ſituation as the infant, and 
is not entitled to receive the legacy till ſuch time as the in- 
fant would have attained 21, except the whole intereſt of the 
legacy is given in the mean time, in which caſe the adminiſtra- 


tor is entitled to receive the legacy immediately on the death of 
the infant. | 
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K1RkPATRICK and THRUPP again Love. 


EVIDENCE. 


Nan had dealings with the defendant in the way of 

merchandize; and there was a decree for a general account, 
and both ſides to be examined on interrogatories. Plarntiffs, on 
their examination, admitted the receipt of a parcel of ſattins 
from defendant; and in the ſame ſentence Thrupp {wore he 
had paid the defendant for them, "The Maſter refuſed to charge 
plaintiffs with the ſattins. Defendant took the general excep- 
tion, which was argued this day, and inſiſted, That plaintiffs 
ought to have proved the avoidance, as he had confeſſed the 
receipt of the ſattins. But the Court over-ruled the objection, 
as plaintiffs charged and diſcharged themſelves in the ſame 


ſentence ; otherwiſe it had been, if the diſcharge or avoidance 
had been in a diſtin ſentence. 


WarngeR againſt BavyNEs. 


Baynes againſt 

WARNER, | 

ALTER BAYNES and Robert Warner were tenants in 

common of a conſiderable eſtate in the pariſh of Sz. 
James, Clerkenwell, upon which were two ancient water con- 
duits, one of which had been turned into a cold bath, and 
brought in a large income, the other was permitted to run 
waſte through part of the eſtate. The New River Company, 
by an agreement, eſtabliſhed by a decree, were to be at liberty 
to lay ſuch pipes as they ſhould think fit, paying an annual 
rent of 41. for each main pipe. Other parts of the cſtate were 
let on building leaſes, with particular reſtraining covenants, to 
prevent the ſpring which ſupplicd the cold bath from being 
diſturbed. In 1733, Wurner filed a bill in Chancery, inter alia, 
for a partition of the eſtate, Afterwards, in the ſame year, 
Baynes filed a croſs bill, inter alia, for a partition alſo. On the 
Sch March I735, the cauſes were heard, and a decree pro- 
nounced, directing accounts to be taken, and a partition to be 
made. In 1736 Warner purchaſed part of the eſtate; and in 
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1745, upon the death of Baynes, Warner applied to his fon 
and deviſee, to have a partition of the reſidue of the eſtate, t, 
which Baynes the ſon conſented ; and accordingly one Morris 
a ſurveyor, was employed to plan the eſtate, which he did, 
and gave it as his opinion, that the eſtate was of fo complex x 


nature, that it could not be divided without doing an injury to 
one or both of the parties. | 


In 1746 Warner filed a bill of revivor and ſupplement againſt 
Baynes, to have the former proceedings revived, and for a par- 
tition. Baynes put in an anſwer, and ſubmitted, Whether the 


plaintiff was entitled to a partition, as it would be detrimental 
to the eſtate in the following particulars: 


1ſt, For that the eſtate conſiſts of permitting, the New River 
Company to lay ſuch number of pipes as the Company ſhould 
think fit, and through the ground in that part of the eſtate 
called Cld-bath Fields, for which they pay an annual rent for 
each main pipe; which pipes that now are laid, and thoſe 
which hereafter may be laid, range in ſuch a manner through 
the grounds, that no partition can be made thereof. 


2d, For that the different parts of the eftate called Cold- 
bath Fields, are two water conduits, one of which the teſtator 
Baynes, at a great expence and improvement, has turned into 
a cold bath for public uſe, and built rooms, &c. and unk 
brick drains through the ſaid eſtate, under ſeveral ſtreets and 


paſſages, which, with other expences, coſt the teſtator 3000. 


and upwards, but had coſt Mr. Warner not 500 J.; which 


bath has been ſo confiderable an improvement to the eſtate, 


that on the evidence in the original-cauſe, it appeared that the 


ſame brought in 300 J. a-year, and has been ſo far eſteemed as 


an improvement, that at the time advantageous building leaſes 
were agreed on, reſtraining covenants were inſiſted on, to pre- 
vent their digging more than three feet in depth on that part 
adjoining to the bath, leſt the ſprings ſhould be diſturbed. 
And the other of the ſaid conduits was, and ſtill is, ſuffercd to 
run waſte, and the bath is under a leaſe to Bayn's for 21 years; 
but it is not poſſible to divide the water which ſprings up, with- 
out deſtroying that part of the eſtate. 


3 


CASES IN CHANCERY, Ge. 


za, For that the ſituation, ſtate, and condition of the eſtate, 
is attended with ſeveral circumſtances which do not uſually at- 
tend other eſtates, as well in the ſeveral matters aforeſaid, as 
with reſpect to the rents reſerved on the ſaid leaſes expiring at 
different times, the great inequality with reſpect to the good- 
neſs, nature, and ſituation, as to pleaſure and convenience, of 
ſeveral of the houſes, &c. the different fines on renewal, and 
part of the premiſes being yet uncovered, and the difficulty 
ariſing by the houſes, &c. purchaſed by Mr. Warner, not 
ſanding together, but diſperſedly, in ſeveral parts of the 


eſtate, 


4th, For that no certain value can be fixed on for either the 
bath or conduit, by reaſon that the profits from baths, and 
things of the like nature, are dependent upon opinion; and 
though a moiety of the bath was then let at 60 /, a-year, yet at 


the expiration of the leaſe it might be of little or no value, 


and eſpecially if the conduit, which then ran waſte, ſhould on 
a partition be allotted to the perſon not having the bath, which 
would put it into ſuch party's power, by digging foundations 
for buildings, ſinking cellars, or otherwiſe, to prevent the 
waters which ſupply the bath from flowing to it, and thereby 
deſtroy it. | | 


The cauſe being ſet down, Mr. Warner entered into a verbal 
agreement with Baynes, to ſell the eſtate ; and upon their joint 
application, the hearing of the cauſe was adjourned, 


Mr. Baynes propoſed purchaſing Warner's intereſt, and ac- 
cordingly each employed a- ſurveyor to value the eſtate; but 


they differing greatly in their opinion, the one valuing it at 


20,000 l. and the other at 22,800 J. Mr. Warner declined the 
lale, and inſiſted on going on with the cauſe, 


Upon this, Baynes filed a bill againſt Warner, ſtating the 
agreement, and his objections to a partition; to which Warner 
put in his anſwer, and in it propoſed, that the rent for water- 
pipes ſhould be put into one lot, and ſo divide it, without any 
actual diviſion of the ground through which the ſame ran, 
bat in caſe the Company ſhould lay any new pipes through 


the ground partly belonging to the plaintiff and partly to the 
3 defendant, 
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defendant, then the rent ſhould be divided according to the 
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reſpective quantity of ground the ſame ſhould run through, 


He admitted, that the water conduit was convertible ; Into a 
cold bath, and that the then bath would be rendered thereby 


of far leſs value; but inliſted, that was no reaſon to prevent 


a partition, for that ſecurity might be given to prevent it; and 
refuſed to abide by the agreement, which was only verbal, 


and, as he inſiſted, merely a propoſal. 


The cauſe came on to be heard on the 29th day of Other 
1750, when the above objections, znter ala, were made to the 


decreeing a partition; but Lord HarDwiCKE, Chancellor, or- 
dered, That the former decree ſhould be carried into execu— 


tion, and all the directions thereof performed between the 
ſeveral parties to the ſupplemental bill, in like manner, &e. 


Sir Jacob DowninG Baronet, againſt Townstxn 
and Others. 


IR GEORGE DOWNING, befides a will and codicil, left at 
his death the following paper writing : 


„January 16th, 1740. This is to ſatisfy my executors, 
« and all other perſons, That what Mrs. Townſend, my houſe- 
„ keeper, has that was mine, I pave it her for the uſe of her 
daughter, beſides what I have given her by the codicil to 


« my will. rs > G. Downixc.” 
Witneſſed by three witneſſes. 


After the death of Sir George, Mrs, Townſend told the plain- 
tiff, who was executor and heir at law to Sir George, that ſhe 
had 10, ooo J. in her hands, beſides notes. The daughter 
claimed 8000 J. beſides the 10,000 J. which, ſhe ſaid, was ſe- 
cured by Sir George, and intended for her by that paper. 


Bill by plaintiff, for an account of perſonal eſtate, except 
10, oo J. And on hearing the cauſe, the depoſition of Mis. 
Townſend was offered to be read as cvidente, to prove the 

quantum 
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by plaintiff. 


Lord HARDWICKE, Chancellor : 

Great deal depends on the queſtion, Whether Mrs. Townſend 
ſhall be admitted as evidence or not? It is of great conſe- 
| quence not only in this cauſe, but in itſelf, It is an objection 
to her competency from all the circumſtances of the caſe, and 


as would be admitted, in a Court of Law or Equity, with 
much caution and great reluctance. 


So, where bankrupts are evidence in ſome caſes, it is admit- 
ted, as Lord HoBART ſays, with ſome remorſe of judgment. 


But of opinion, the objection in the preſent caſe goes only 
to the credit. 


Objection: She is intereſted in part of the thing in queſtion, 
and alſo in the event of the ſuit. 


There are two ways to prevent witneſſes being received as 
evidence: 1ſt, By proving them intereſted. 2d, By examining 
them on a voir dire. In this caſe, plaintiff might have exa- 
mined Mrs. Townſend on a woir dire, Indeed, if you examine 
on a voir dire, you cannot afterwards prove the party intereſted. 


It was argued, She is intereſted, 


clarations. 


2d, By the gift of the daughter to her, of part of the thing 
in demand. 


3d, In the direct event of this ſuit, not conſequentially; 
becauſe ſhe may be decreed to account and pay coſts. 


The objection to her miſbehaviour cannot go to her compe- 
tency, unleſs it proves her intereſted. 


To iſt, She is not intereſted. No argument, on either ſide, 
what the paper is. It is ſaid not to be teſtamentary, nor dona- 
tro cauſd mortis, It. muſt then be a tranſaction inter vivos ; and 
Jet inſiſted by Bagna/ and his wife (who was Mrs. Town/end's 

| | 7M daughter), 


quantum of the money and notes in her hands, and objected to 


which attend her perſon and behaviour; ſhe is ſuch a witneſs 


iſt, By the declarations of Sir George, and by her own de- 
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daughter), that it ſhall take in ſuch money as was in the mo- 
ther's hands after the date of it, and before the death of Sir 
George Downing. 


The mother, by that paper, is but a truſtee; and it is not to 
be diſputed, that a mere truſtee may be examined as to the 
quantum in his hands. Said, Sir George declared at the time, 
it was a proviſion for Mrs. Townſend and her daughter, till the 
annuity he had given them became payable. But of opinion, 
no evidence of declaration by Sir George, or by Mrs. Townſend, 
can extend that paper writing further than it imports. Ob- 
jection of her partiality to her daughter, goes only to her cre- 
dit. If perſons will make ſuch ſecret truſts, unleſs the truſtee 
is admitted to aſcertain the quantum, the ceſtui que truſt would 
be deprived of the benefit of ſuch gifr. This brings it to the 
caſe of neceſſity. There is no general rule of law as to evi- 
dence without exception, but this, that the Court is to receive 
the beſt evidence which the caſe will admit. 


2d ObjeQion. If not intereſted originally, yet ſhe is ſo by 
the daughter's gift, which 1s proved in this manner, by the 
offer of the daughter on her marriage: She ſaid, I will take 
but 10,000 J. and deſire you will apply the reſt to your own 
« uſe. 


There are two anſwers to that objeQon : 


iſt, The offer of the daughter will not bind Bagnal, her 
huſband, 


2d, And which is to be relied on: It is not ſuch a gift, of 
which the mother could take any benefit: it is only mentioned 
as a declaration by the daughter ; no anſwer appears to have 
been given to it by the mother, or any thing that imports an 
acceptance. She has ſince delivered all the money and notes to 
her daughter. If Mrs. Begnal had been ſole at that time, yet 
it would not take off the teſtimony of Mrs. Townſend. Mrs. 
Town/end has not the notes now; if ſhe was to bring a bill for 
them, ſhe could not have a decree. It is nudum padtum. 


3d, Particeps criminis. A defendant's acting 10 as to render 
her liable to coſts, has been ſometimes an objection to the evi- 
dence 
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dence of ſuch defendant. Thoſe are caſes to ſet aſide deeds for 
frauds, and the defendant propoſed to be examined has heen 
party to the fraud; and then the Court has refuſed the teſti- 
mony, even where the intereſt was veſted in an infant, who 
could not be concerned in the fraud; as in Top v. Stanhope ; but 
where the miſbehaviour is ſubſequent to the original tranſaction, 
there is no objection from thence to the competency. I am of 
opinion, that Mrs. Townſend ought to be received as evidence 
as to this declaration of truſt. She is competent for her daugh- 
ter, but not for what concerns herſelf. 


This caſe differs from all the caſes cited. In G:b/on v. Car- 
land, the perſon to be examined was party to the original 
tranſaction. 


So in Arnet v. Biſc oe, Stevens was party to the original fraud. 


In The King v. Bray, neceſſity governed; and ſo far that caſe 


is applicable; but there no conſequence could ariſe to the party 
in the ſame ſuit, as here. 


The Court directed application to be made to the Ecclefiaſti- 
cal Court, whether the paper writing was teſtamentary, or not; 
and the cauſe to ſtand over. 


Is AAc against DERFRIEZ. 


NATHAN SIMSON, by will of 2d Auguſt 1725, gave his 

ſiſter Grace Plant an annuity of 10/. for her life, and 
after her death be gave the ſame to his own and his then pre- 
ſent wife's ** pooreſt relations,” to be diſtributed and paid to 
them proportionally, ſhare and ſhare alike, at the diſcretion 
of his executors, | 


He then gave to his ſiſter Roſe Kiger a like annuity of 101. 
for life, and after her death he gave the ſame to his own and 
his wife's pooreſt relations, to be diſtributed to them propor- 
tionably, ſhare and ſhare alike, at the diſcretion of his exe- 
cutors. 


Bill 


595 
1753. 


— —A—ũ—— 
Downinc 


againſt 
TownsSEND 
and Others. 


V. Scroggs 
v. Scrogg3, 
8th May 


1755 


23d Feb. 
1754. 


id more v. 


Po . 636, þ 


Woodroffe. 


Bequeſt to his 
wife for life, 
and after her 
death to his 
and her 
pooreſt rela- 
tions: held, 
only thoſe 
who were 
neareſt of 
kin were en- 
titled, 


u ____ 
— N 4 \ a 
42 LE _ —— 
f * 71 — ö 


— TS . ů BE, SEE 
> 


596 CASES IN CHANCERY, &.. 


1754. Bill by plaintiffs, the executors, for the directions of the 
enn. 

againſt 
DEFR1EZ, 


Q. Whether the charity was not confined, as to the objects, 
to ſuch relations as were next of kin, according to the ſtatute 
of diſtributions ? 


The perſons claiming were nephews and nieces, and great 
nephews and great nieces; and held, that only the nephews 
and nieces were entitled, as being the next of kin. 


. Tromas ParTrIDGE, and CaTHERINE, bis JYife, 


againſt Gore and Others. 


DWARD GODEREY, by will, gave 6000/. to truſtees, 
upon truſt to pay the intereſt to Sarah Waſhfield, after- 
wards Sarah Clark, for life, for her ſeparate uſe; and after her 
deceaſe, to pay the ſame among her children which ſhe ſhould 


have by her then preſent or any future huſband, in manner 
therein mentioned, 


A bill was brought by Sarah Clark and her huſband againſt 
Catherine Godfrey, widow, and TJo/eph Sewell, the executors of 
the teſtator, and againſt others claiming under his will, for 
an account of his perſonal eſtate, and to have the 6000 /, 
ſecured, 


By decree of the 22d July 1736, an account was directed 
to be taken of the perſonal eſtate, againſt Godfrey and Sewell, 
Toſeph Sewell, by an order of the 14th of Auguſt 1745, was 
committed to the Fleet-Priſon, for non-payment into the Bank 
of the ſum of 3000 J. part of the eſtate of Edward Godfrey in 
his hands, where he remained till his death, in 1750; and he 
having made the defendant Gofp and Edwards executors, the 
cauſe was revived againſt them, 


On the 4th April 1753, the Maſter reported a conſiderable 
balance due from the eſtate of Sewell to Edward Godfrey. 


The plaintiffs having diſcovered, that Sewell had advanced to 
his children divers ſums of money; and the eſtate of Godfrey 
| 6 proving 
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proving deficient to pay the legacies, and Shell dying inſolvent, 1758. 
plaintiffs, on the 27th of October 1753, filed a ſupplemental pjmoongu, 
bill againſt G:pp, who married one of Serwe/Ps daughters, ſince _—_ 
deceaſed ; Elizabeth Edwards, widow, another daughter, who Gorey 
married Henry Edwards, deceaſed; and againſt Sarab and N 
Catberine Sexvell, for a diſcovery of the money ſo advanced, and 


to have the ſame refunded, 


Goff by his anſwer admitted that Swell gave him 500 J. in 
November 1744, on the day of marriage, as a portion with his 
daughter, which he ſaid was in purſuance of an agreement 
before the marriage. 


Elizabeth Edwards made exactly the ſame defence. She mar- | | 
ried 26th Oober 1743. 


Sarah and Catherine Sewell by their anſwer ſaid, that Joſepb 
Sewell, in December 1743, made them a free gift of 500 J. each, 
for their maintenance and ſubſiſtence in the world, | 


They all denied knowledge of the bad circumſtances of 
Sewell at the time he advanced the money. 


There was no evidence in the cauſe ; and on its coming on to 
be heard before Lord NoRTnINGToN, in July 1757, when the 


anſwers were read, it was argued for the plaintiff on two 
grounds: 


1ſt, That as the four children were legatees in the will of 
Edward Godſrey, thoſe ſums muſt be conſidered as paid by 
Scroell, the executor, to them, as part of their legacics; and 
as the aſſets turned out deficient to pay all the legacies, they 
muſt refund, ſo far as they have received more than their pro- 
portion of the aſſets, in reſpect to the other legatees. And 


this ſeemed to be the only Queſtion made by the ſupplemental 
bill, 


2d Queſtion, which aroſe from the anſwers, which denicd 
that the money advanced was on account, or in part, of their 
legacies ; or that the ſame was to their knowledge or belicf 
part of the perſonal eſtate of Edward Gage, or that the 
advancement of thoſe ſums by See was fraudulent againſt 


7N | the 
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1758. the legatees of Godfrey, who were creditors of Sewe/!, in re- 
TITTY ſpect of the aſſets of Godfrey poſſeſſed by him. 
and Wite 
_—_ For the defendants it was argued, That the anſwers being 


and Others. read for the plaintiffs, they muſt be taken to be true. That by 
them it appears, that two of ſaid ſums of 5c0/, were advanced 
as portions, on the marriage of Anne and of Elizabeth, and 
therefore not to be conſidered as voluntary and fraudulent. 
That as to the money advanced to the other two daughters, it 
was not to be conſidered as merely voluntary, but in diſcharge of 
a debt of nature. If there was no colluſion, Equity would con- 
ſider it as payment of a debt: and there was no colluſion here; 
the defendants have ſworn they were ignorant of his circum— 
ſtances. Gifts of perſonal eſtate within the ſtatute muſt be 
ſuch as are made with an intent to defraud creditors ; there muſt 
be a ſecret truſt for the donor. That the ſtatute is different as 
to real eſtate; for the eſtate remains, and cannot be conſumed, as 
perſonal eſtate. Money may be ſpent and gone: and therefore 
the gift being voluntary, is ſufficient evidence of fraud as io 
land, but not as to money. | 


2oth April Lord NoRTHING TON, having taken time for conſideration, 

788. . . 

75 lates the caſe, and the admiſſion in the anſwers, and then 
proceeds: 


The Queſtion is, Whether theſe ſums, advanced by an in- 
ſolvent executor, ſhall be refunded ? | 


It has been inſiſted for plaintiffs, 
1ſt, To be fraudulent gifts within 13 E/ie. : 


2d, If not, to be conſidered as payment pro tanto of their 
legacies, x 


For the defendants it was argued, that it was not fraudulent, 
becauſe there is no ſecret truſt, but payment of a debt of na- 
ture. The only account is in the defendants' anſwer, which I 
muſt take entire. As to Gopp and Edwards, it was given on 
marriage; and therefore, as to them, the bill muſt be diſmiſſed. 
As to the two other children, it ſtruck me at firſt as a hardſhip 
to make the children refund, eſpecially as ſuch a gift could not 
be conſidered as a truſt for the giver : but on conſideration, I 


think no man has ſuch a power over his own property, 8 
Iifntl?e 
C1104 
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diſpoſe of it ſo as to defeat his creditors, unleſs for conſideration. 
It is the motive of the giver, not the knowledge of the acceptor, 
that is to weigh. The ſtatute extends to all cafes, except where 
there is good conſideration, and bon fide : blood has been held 
not to be a good conſideration. I have no doubt but that this 
voluntary gift proceeded from affection getting the better of 
juſtice. The tranſaction ſmells of craft and experiment, to 
give them an advantage which they would not have had if he 


had paid it them in part of their legacies; for then they mult 


have refunded. It was done ſecretly, and pendente lite. 


Note, Mr. Wilbraham ſeemed to think that his Lordſhip laid 
down the poſition too large, and therefore aſked him in Court, 
for the information of the Bar, Whether he did not mean to 
confine it to the circumſtances of this caſe? That otherwiſe, a 
parent could not make any preſent whatſoever, of ever ſo ſmall 
value, to his child, without its being liable to be taken away in 
favour of creditors. To which his Lordſhip ſaid, That the 
fraudulent intent is to be collected from the magnitude and va- 
lue of the gift, | 


Counteſs of CarLisLE again} Lord BrrkLEy, 


HE words of the decree reſpeQing the receiver were as 
follows: © And it being admitted, that Mr. John Cleaver 

* was employed by the ſaid teſtator in his life-time, in the care 
* and management of his ſeveral eſtates; and it being now de- 
* fired by the Counſel for all parties except the defendant, the 
* Farl of Carliſſe, the infant, and Counſel for him not oppo- 
„ ſing it, that the faid Mr. Cleaver ſhall be continued in the 
** ſaid care and management, and that too upon his giving ſe- 
* curity by his own recognigance only : It is further ordered, 
* That the ſaid Mr. Cleaver be appointed receiver of the ſaid 
* eſtates, and continue to have the care and management 
thereof, upon his entering into a recognizance by himſelf 
only, to be approved of by the ſaid Maſter, and taken before 
a Maſter Extraordinary in the country, if there ſhall be occa- 
“ ſion, duly and annually to account for what he ſhall receive, 
7 « and 
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* and to pay the ſame as this Court ſhall direct; 


cc 


and the ſaid 


Maſter is to allow him a reaſonable ſalary for his care and 
** pains therein. And the tenants of the ſaid eſtates are to 
„ attorn, and pay their rents in arrear, and growing rents, to 
e {uch receiver, who is to be at liberty to let and fer the ſaid 
© eſtates, from time to time, with the approbation of the ſaid 
« Maſter, as there ſhall be occaſion.” 


DoxisTmonree, and CATHERINE, bis Wife, again/} 


PorTER. 


WEE", fp 353 &. 


ICHARD PORTER, by leaſe and relcaſe of 14th and 
15th June 1717, conveyed certain freehold eſtates to the 
uſe of himſelf for life; remainder to his wife for life; remain- 
der to truſtees for 100 years; remainder to himſelf in fee, 
The truſt of the term was declared to be by perception of the 
profits, or by mortgage or ſale, with all convenient ſpeed to raiſe 
oO. to be equally diſtributed among the younger ſon and 
ſons, and the daughter and daughters, of the marriage, and be 
paid to them at their reſpective ages of 21, or days of mar- 
riage; with a power of revocation, upon Richard Porter pur- 
g. chafing and ſettling other eſtates of the yearly value of 25/. in 
gt ſame way. 


Richard Porter died in 1747, without having revoked the 
uſes, leaving Eligabeth, his wife, Richard Porter, his only ſon, 
and Margaret, his only daughter; having made a will, and diſ- 
poſed of his perſonal eſtate, but not of his real eſtate; ſo that 
at his death the real eſtate deſcended to his ſon, ſubject to the 


uſes of the ſettlement, who paid the intereſt of the 1000/, to 
his ſiſter. | 


Elizabeth, the wife, died; and Margaret, the daughter, af- 
terwards died, in 74% 1758, inteſtate, leaving Richard, her bro- 
ther, and only next of kin. 


In Ofober 1758, Richard Porter died inteſtate, leaving Ro- 


bert Porter his heir at law, and the plaintiff Catherine his next 
of kin. 


Bill, 
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Bill, to have the 1000 J. raiſed. 


Lord Nox THIN G TON, Chancellor: 
There are two Queſtions: 


1ſt, Whether the 10001. ought to be raiſed by aid of this 
Court t 


2d, If to be raiſed, Whether it ought not to be applied to 


exonerate Richard Porter's eſtate of the mortgages which he . ous ape 2 
8 <. " A | 


has made a debt of his own ? 
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Don 1s- 
THORPE 


and Wite 


againſt 


Port. 


W ins tl 


This firſt is a Queſtion of conſequence. I do not find that 


the Counſel has cited a decifion in point; yet on grounds of 
general practice, I am perhaps better ſatisfied than I ſhould be 
if I depended on authorities, It is a caſe of conſequence, be- 
cauſe it may frequently happen in families. It might, if deter- 
mined for the plaintiffs, revive dormant claims in families. 1 
think caſes of conſolidating rights in equity are reducible to a 
folid foundation. I do not think it a rule, That a charge upon 
an eſtate, which can only be got at by truſtees, and ſo not merge 
at law, ſhall be diſtin in equity, and go to the adminiſtrator, 
while the eſtate goes to the heir. But I think, where the owner 
has an abſolute intereſt in the eſtate and charge, the charge is 
annihilated, for the benefit of the eſtate and heir. The Court 
does not conſider the ſubtilties of mergers, but diſcharges the 
eſtate from the incumbrance: it would otherwiſe burthen eſtates 
to no purpoſe. But there are two exceptions : 


1ſt, The caſe of creditors, ariſing from the power and 
juſtice of this Court correcting the illiberality of law with 
regard to creditors, vig. That a man may die inſolvent, 
leaving a very good eſtate. 


2d, Of infants. 


As to mergers, Courts of Law cannot look into rights, or 
beneficial intereſts. It merges eſtates lying in the ſame perſon, 
but cannot where they lie in different perſons. Equity does 
not regard that, but looks into the beneficial intereſts and views 
of parties, whether the eſtates are ſtrictly in the ſame perſon, 
or in different perſons. 
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1762, The 2d point is as clcar. 
bas 7-10 ; 

cone Heir inherits a mortgaged eſtate, makes the debt his own, by 
pic covenant and bond, and a new equity of redemption ; and hig 


Poxrex. perſonal eſtate liable to pay: he has by his own act willed it fo, 


2 
Parſons v. . , i, gi 


Freeman, 
25th Od. „ . Disxtss THE BLI. 


1751 rreſter v. Lord Leigh, June 1753.2 C. . 


234 March 


. Green agen PRITZLER. 


Perſonal at- PANE PRITZLER, an ddt of the age of 18, and entitled 


tendance of 


a perſon run- to a conſiderable perſonal eſtate, was a ward of the Court, 
f R 
por orgy and lived with her mother, who was her guardian, Eraſmus 


ang — of Philips, a Lieutenant of Dragoons, viſited the mother; and 


diſpenſed having propoſed to the mother to marry her daughter, ſhe re- 


with, fe 
— to — fuſed her conſent: he afterwards found an opportunity to go 


— away with the daughter to Edinburgh, where they were mar- 
_ ried without the knowledge of the mother. Joſhua Peele, who 
was the prochein amy of the infant, preferred a petition to the 
Lord CHANCELLOR, ftating the facts; and prayed that Philip. 
and his wife may perſonally attend the Court, and that ſuch 
order may be made, touching the contempt committed by Phr- 
lips, and for the protection and preſervation of the infant's for- 
tune and property, as to the Court ſhall ſeem meet. Attend- 
ance was ordered accordingly on this day. On the 17th inſt. 
Philips preſented a petition, ſtating, that he was a Lieutenant 
of Dragoons, and the facts as ſtated in the other petition ; that 
it was with difficulty he could obtain leave to be abſent from his 
regiment to attend Peele's petition ; and that if the Court 
ſhould commit him for a contempt, it would endanger the lols 
of his commiſſion: that his father was willing to lay be- 
fore the Maſter propoſals for a ſettlement out of his owa for- 
tune; and that he was willing to ſecure his wife's fortune as 
the Court ſhould think fit : and therefore prayed, that it might 
be referred to the Maſter to receive propoſals ; and that Peel“ 
petition might come on with Philips petition. An attendance 
being ordered, the petitions came on this day ; waen Counſel 


for we ſeveral parties en. and ' Eraſmus Philips and his 
5 ; father 
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father conſenting to go before the Maſter, and make propoſals 
for a reaſonable ſettlement on Eraſmus Philips and his wife, 
and the iſſue of the marriage, it was ordered, that the Maſter 
* ſhould receive ſuch propoſals ; and by conſent of the petitioners 
it was ordered, that the matter of the petition preferred by 
Peele ſhould ſtand over till after the report; and by the like 


conſent, that the petitioner Eraſmus Philips perſonal attendance: - 


ſhould be diſpenſed with till the further order of the Court. 


HussEY and his Wife 3 Lady ae and 
| Others. 


LV TYRCONNEL had fever grandchildren and great 

grandchildren; and by her will, 26th May 1726 (inter 
alia * ave Lady Netterwille, and her ſiſter Mrs. Huſſey (who 
were two of her grandchildren), 100 /. each, to buy them rings; 
and deſired Lord Berkeley, her executor, to pay and diſpoſe of 
the reſidue of her perſonal eſtate to ſuch perſons and in ſuch 
manner as ſhe ſhould by writing under her hand direct 10 


appaint. 


And by a codicil, in nature of a letter, of the ſame date with 
her will, ſhe gave legacies to ſeveral of her great-grandchildren, 
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Green 


againſt 
hos b. 


and to Lady Dillon, who was the widow of her grandſon Lord 


Dillon; and directed, that the 100 J. given to Lady Netter ville 
and Mrs. Huſſey ſhould be paid out of her effects in Ireland. 
She gave to Miſs Huſſey her Indian ſcreen, with all her china in 
London : and in another place ſhe gave the china in a ſmall In- 


dian trunk, as well as the china in the other cheſt, 70 ber grand- 


daughter Miſs Huſſey ; and if her effects ſhould prove to be 
more than ſhe had already given away, ſhe deſired it might 
be divided among ber grandchildren named therein, | 


Three Queſtions : 


iſt, Whether Mrs. Hufey, the plaintiff's wife, who was 


grand-daughter of the teſtatrix, or her eldeſt daughter, was 
the perſon meant by the deſcription in the will, of Miſs 
Huſſey 2 

2d, 
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2d, Whether the great-grandchildren ſhould take a ſhare 
of the reſidue, under the deſcription of grandchildren? 


3d, Whether Lady Dillon, who was only a grandchild by 
marriage, ſhould take under that deſcription ? 


As to the 1ſt Queſtion, it. was ſaid that the teſtatrix uſed to 
call Mrs, Huſſey by the title of Mz/s; and ſeveral letters from 
the teſtatrix were produced, which were directed to Miſs Huſſy, 
and which it was ſaid it appeared from the contents to have 
been ſent to Mrs. Bao. But "ee were not ſatisfaQory to 


the Court. 


On the 2d Queſtion, the caſe of Croce v. „2 rn 106. 
was cited; where it was held, that in caſe of a truſt for the 
children of A., and A. had one child and ſeveral grandchildren, 
the latter ſhould not take any ſhare. 


Lord Hrnz A Y, Chancellor : 


As to the 1ſt, I am of opinion, that the teſtatrix meant the 
great-grand-daughter by the deſcription of Mi Huſſey. She has 
made uſe of the expreſſion Mrs. Huſſey in the codicil ; which 


ſhews ſhe meant diſtint perſons. The letters determine no- 
ching. 


As to the 2d Queſtion, I admit the caſe of Crocke v, — 
The word children meant thoſe in the degree of relationſhip in 


the firſt deſcent. Grandchildren is a word of large extent, and, 


in common parlance, takes in every body deſcended from the 
teſtator, and will have that effect, unleſs the intention appears 
to the contrary. In this caſe, ſhe has called the great-grand- 
daughter, Miſs Huſſey, by the deſcription of grand-daughter 3 

which is deciſive of the Queſtion. 


As to the 3d, There is no colour to ſay Lady Dillon is to be 
conſidered as a grandchild, ſhe being ſo only by marriage: the 
teſtatrix meant ſuch as were her grandchildren by blood. 
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Sir GzoxcGt KEIIVY, Knight, againſt PowLert. 
PHE late Ducheſs of Biton (formerly Mrs. Befwick), hav- 

ing the defendant and two other natural ſons by Charles, 
late Duke of Bolton, to whom ſhe was afterwards married ; and 
having contracted an intimate acquaintance with the plaintiff, 
who was a phyſician, and was firſt introduced to her as ſuch ; 
made her will on 6th December 1759, and thereby, after exe- 
cuting a power of appointment over a ſum of money which was 
ſettled by the late Duke upon her children as ſhe ſhould ap- 
point, and after confirming the ſettlement which ſhe had made 
of her houſe, lands, and premiſes, at Weſtcomb in Kent, ſhe gave 
and deviſed her houſehold furniture and farming utenſils, which 
ſhould be within or upon the premiſes at her death, unto the 
defendant, Charles Pcwolet, She then ordered her executor to 
preſent the defendant to certain livings of which ſhe had the 
advowſon, the firſt time they ſhould become vacant; and then 
reciting, that ſhe was entitled to the reverſion, manors, lands, 


and premiſes in Kent, expectant upon the death of the {plain- 


tiff, ſhe gave ſuch reverſion to the plaintiff and his heirs. She 
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then gave 1000 J. to the defendant ; and after giving two other 


ſmall legacies, ſhe gave the reſidue of her real and perſonal 


eſtate, of what nature or kind ſoever, to the plaintiff; and made 


him executor. 


The Ducheſs died on the 25th of January 2760, and was at 
her death poſſeſſed of a great quantity of plate, which was 


worth about 16007. ; ſome uſeful and ornamental china, books, 


pictures, and linen; which were then at her houſe at Meſlcomb, 
and which the defendant took into his poſſeſſion, together with 
the houſe, 


Bill by plaintiff, as reſiduary legatee, to have the above 
things delivered to him, or ſatisfaction for ſuch of them as have 
been ſold. 


The defendant by his anſwer claimed title to the plate, china, 
books, linen, and ſuch of the pictures as were hung up, under 
the deviſe to him of the houſehold furniture; and he claimed 

| | the 
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- 
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m_—— 
W333 ERS. "Frans ans 


606 
1763. 


— | 
Sir GrorGE 
Kelly 
againſt 
PowLET. 


put them in. The plaintiff being in Court, gave up his claim 
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the reſt of the pictures under a gift from the Ducheſs in her 
life-time. 


The principal Queſtions in the cauſe reſpected the plate and 
the books. 


The plaintiff examined witneſſes to none of the things but 
the plate. The defendant entered into evidence as to all of 
them, and proved, that all the linen in the houſe, except a 


parcel which was in the piece (and which had been fince the 
Ducheſs's death delivered to the plaintiff), was in common uſe, 
and was not more than ſufficient for the family. That the 
china was partly uſeful, and partly ornamental ; and that the 
former was in common uſe, and the latter ſet up over chimnies 
and doors, and upon cabinets ; and that the whole was not of 
conſiderable value. That a room was fitted up for a library, 
and the books placed there; but it was ſaid, that the collection 
of books, though numerous, was not valuable, being moſlly 
novels, romances, &c, That the pictures which were not 
hung up were given to the defendant in her life-time, and put 
by in a ſpare room for his uſe, till he ſhould have a houſe to 


to the pictures, declaring, he was ſatisfied that the Ducheſs in- 
tended the defendant ſhould have them. . 


It was argued by Mr. Sewell, De Grey, and Coxe, for the 
plaintiff, That the plate did not paſs by the words /on/cho!d 
furniture : and a diſtinction was taken between houſeh-1d goods 
and houſebold furniture that ſuppoſing the former words would 
paſs plate, the latter would not. But there being no colour for 
the diſtinction, and the caſes which had been determined upon 
this Queſtion being ſome of them upon the word furniture, 
and others upon the word goods, the Counſel for the plaintiff in 
the reply gave up that argument. 


It was alſo ſaid, That the large quantity and great value of 
the plate was an argument that the Ducheſs did not intend the 
plate ſhould paſs. That it did not ſuit with the defendant's 
circumſtances. That the deviſe immediately following the con- 
firmation of the ſettlement which ſhe had made of the houſe, 


ſhewed her intention to give only ſuch things as were proper 
and 
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2nd ſuitable to the enjoyment of the houſe; and that plate was 
not ſo. That the words, houſehold furniture, were coupled with 
the words, farming utenſils; and that the latter words, relating 


to things of an inferior nature, would control the large ſenſe 


of the former, and confine their meaning to houſehold goods 
of an inferior nature to plate. That the plate was worth more 
than all the houſehold goods, and therefore it would be ſtrange 
to make plate paſs by words which were deſcriptive of things of 
a much leſs value. That if the words did comprehend plate, it 
could be only ſuch as was in common uſe; and that the plate 
which the Ducheſs had was much more than ſhe could, or in 


fact did uſe. 


That as to the books, they were not comprehended under 
the words, Houſehold furniture,” books being for the enter- 
tainment of the mind, not furniture for uſe or ornament. 
And the caſe of Bridgeman v. Dove, in Chancery, 27th Novem- 
ber 1744, was cited, where the words of the deviſe were, 4!! 
my medals, pictures, and furniture; and held, that the library 
of books did not pals. 


On the other ſide, it was argued for the defendant, by my- 
ſelf, Mr. Perryn, and Mr. Skynner, That the words, houſehold fur- 
niture, will in general paſs plate commonly uſed. That all the 
plate which the Ducheſs was poſſeſſed of was in common uſe ; 
and that there were no particular circumſtances in this caſe to 
confine the ſenſe of the words, but there were ſeveral which 
favoured the conſidering them in the largeſt extent. 


The following caſes were cited to ſhew, that, in general, 
plate in common uſe will paſs by the words, houſehold furniture, 
or bouſebold goods. Franklin v. Earl Burlington, Prec. in Ch, 251, 
heard Eaſter 1705. and alſo in 2 Vern. 5 12. Michaelmas 1705, 
Mafters v. Sir Harcourt Maſters, 1 Wins. 421. Nicholls v. Oſborn, 
2 Mm. 419. and the Reporter's Note at the bottom of 1 Vs. 
421.3 by which caſes it appears, that the court have been of 
one uniform opinion ever fince 1705. And it was argued on 
the reaſon of the opinion, That as to uſeful plate, it was ſub- 
ſtituted in the room of the ſame kind of things which were 
formerly made of a baſer metal, and which were always conſi- 
dered as paſſing by thoſe words, ſuch as pewter diſhes and 
6 plates, 


bop 
1763. 


— | 
Sir Geo 
Kelly 


againſt 
Powrkr. 


3 Atk. 202. 


Sir Grok ct 
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againſt 
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plates, braſs candleſticks, &c.; and that as to ornamental 


plate, it was as proper to pals as any other ornaments of a 
different kind. 


To ſupport the fact, the evidence of the butler, the houſe. 
keeper, the cook, a lady who lived as companion with the 
Ducheſs, and two other ſervants, were read, who gave a very 
ſtrong and clear account, That all the plate was in conſtant 
uſe; and that the Ducheſs always dined and ſupped on plate, 
except when ſhe was abſent at Tunbridge Wells, which was 
for three or four months every year, and except after her laſt 
return from Tunbridge in July 1759, when ſhe continued ſo 
ill till her death, that ſhe kept her room, and had no butler, ſhe 
having diſcharged her butler for a fault a little before ſhe went 
laſt to Tunbridge Wells; and even during that time the plate 
was under the care of the houſekeeper, and not locked up 
by the Ducheſs. And the witneſs ſwore, That ſhe could not 
abide to eat off china; and believed that if ſhe had recovered 


| her health, ſhe would have taken another butler, and uſed the 
plate as ſhe had done before. 


It was argued, That there were no ſpecial Circumſtances in 
this caſe to confine the ſenſe of the words. That the plate, 


conſiſting of a large quantity, and of great value, was a reaſon 
for its paſſing by the words bor /chold furniture, and, according 


to the note in Vs. was the ground of the change of opinion 


in courts of juſtice, which formerly, when the plate uſed 
in private families was very trifling, held, that it did not 


| paſs under thoſe words. That the words, houſehold furniture, 


being coupled with farming utenſils, did not confine the ſenſe, 
for they related to diſtin things, each of them general expteſ- 
ſions, the one to deſcribe the in-door, and the other the out- 
door goods. That the value of the plate being more than the 
other houſehold goods (if that was the fact), was immaterial ; 
for it is not the caſe of a more valuable thing paſſing as 
appendant to another thing of leſs value, and which other 
thing is only deſcribed; for the plate is part of the thing de- 


ſcribed, houſehold furniture is the genus, and plate a ſpecies of 
that genus, 


That 
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That the defendant's circumſtances were as ſuitable for the 
uſe of the plate, as the houſe itſelf and the other furniture. 
That the circumſtances of the deviſee are never taken into con- 
ſideration upon theſe queſtions. 


That the Ducheſs could not be underſtood to mean, that the 
houſehold furniture ſhould go with the houſe, according to the 
ſettlement. That if ſhe had ſo intended, ſhe would have faid 
ſo. That the plate was as capable of being entailed as the 
other goods. . That what ſhe gave to the defendant, ſhe gave 
him abſolutely without any view to its going with the houſe. 
That any objection ariſing from the deviſe immediately follow- 
ing the confirmation of the ſettlement, holds equally ſtrong 
againſt any of the houſehold goods paſſing, as it does againſt 
the plate paſſing ; and therefore the argument proves too much. 


On the other hand, it was ſaid, That there are ſpecial cir- 
cumſtances in favour of the deviſe. 


The defendant is ſon of the teftatrix ; the plaintiff no way 
related to her. That the Court will conftrue a deviſe by a pa- 
rent in favour of a ſon in the moſt extenſive and beneficial 
manner. That the words of the will are very extenſive, 
« within or upon the premiſes;” by which ſhe meant to-give 
every thing ſhe could leave in the houſe. That this laſt ob- 
ſervation acquires great ſtrength by an act which the Ducheſs 
did, and which amounts to a declaration of her intention, and 
ſenſe of thoſe words ; for very ſoon after making her wall, ſhe 
ſent a caſket of jewels, and other valuable effects, from her 
houſe at Veſtcomb, to Mr. Woodcock's chambers in Lincoln's Inn, 
where they were kept till after her death. That ſhe was ap- 
prehenſive they would pals by the deviſe to the defendant, if 
they remained in the houſe; and as ſhe did not intend they 
ſhould, ſhe therefore ſent them away. 


His Honour took time to conſider of his opinion, and on 
Tueſday the 7th of June 1763, delivered it. 


The principal queſtion relates to the plate, Whether it paſſes 
by the ſpecific deviſe of the houſehold furniture ? and am clear 
of opinion that it does. 


70 1ſt, 
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1763. xt, Conſider the meaning of the word houſebold-furniture of 


SET, itſelf, and independent of any circumſtances, 
KELLY 
rn 1 2d, As accompanied with circumſtances. 


As to the 1ſt, The word houſebold-furniture has as general a 
meaning as poſſible. It is incapable of a definition. It is ca- 
pable only of a deſcription. It compriſes every thing that con- 
tributes to the uſe or convenience of the houſeholder, or orna- 
ment of the houſe. But as J do not know any caſe that has 
been determined on that word .only,. without other circum- 
ſtances taken into conſideration, I ſhall proceed to the ad queſ- 
tion. The circumſtances may be fo various, as to occaſion dif- 
ferent, and even contradictory, determinations ; that is, in one 


caſe the word houſehold-furniture may pals plate, but in another 
note... 


The rank and quality of the perſon poſſeſſing it, will occa- 
ſion the determination one way. If a perſon of rank buys a 
ſervice of plate ſuitable to his quality, and never uſes it, yet I 
think the plate would paſs by the word bouſehold-furniture. I 
cannot agree it is a rule that plate will not paſs unleſs 4% as 
ſuch by the teſtator. There is no ſuch general rule. This 
queſtion always depends on circumſtances, and never was deter- 
mined by the plate being uled or not. 


Suppoſe a tradeſman has a dozen of filver-handled knives 
and forks, which he commonly uſes, and has beſides a ſervice 


of plate, which perhaps he bought as a good bargain ; the ſer- 
vice would not paſs. 


I have looked into Lord Maccl:sfield's manuſcript notes of 
Cullifer v. Deveniſh: they are very ſhort and imperfect; but it 
appears to have been a deviſe to the wife, and that ſhe claimed 
only ſuch plate as was commonly uſed in the houſe. The 
words here are extremely general, and would have compriſed 
any plate or houſehold furniture purchaſed after making of the 
will. On the other hand, it muſt be admitted, that if the 
Ducheſs had removed any of the plate out of the houle, as ſhe 
did the caſket of jewels, it would have exempted the plate ſo 
removed. I do not, in my opinion, rely on the circumſtances 


of the plate being in common uſe; the keeping her chamber, 
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as ſhe did, and not uſing the plate during ſuch time, would 
not be an exemption, nor would any other occaſional on uſer. 


The caſe where non uſer is an exemption, muſt be like the 
caſe of Lefarrant v. Spencer, where the teſtator bought the plate 
to trade with, 


But admitting, for argument's ſake, not from neceſſity, that 
uſing the plate was eſſential to make it paſs by the words 
hkouſebold furniture, nothing can be ſtronger than the evidence 
of uſer in this caſe. His Honour then obſerved on the weak- 
neſs of the evidence on the part of the plaintiff, and the 
firength of the evidence on the part of the defendant, and de- 
clared, that the latter greatly preponderated ; and that, as the 
quantity of plate which the Ducheſs appeared to have was fit 
for her rank, and was made uſe of by her, and the words of 
the deviſe were large enough to comprehend it, was of opt- 
nion that the plate paſſed by the deviſe. 


As to the books, his Honour ſaid, he was not ſatisfied that 
the Ducheſs did not intend that every thing vithin the houſe 
ſhould paſs; but as the reſolution of the Court had been, 
that books did not paſs by the word houſebold-furniture, he muſt 
determine fo in this caſe, 


| The linen and china, both uſeful and ornamental, were 
likewiſe declared to belong io defendant ; as was alſo the pic- 


tures, hung up and in caſes, purſuant to the admiſhon of Sir 
George Kelly. 
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The defendant was to retain what was ſo declared to belong 


to him, and to deliver the other things to the plaintiff. 


Note, His Honour refuſed to give the defendant his coſts out 
of the eſtate of the Ducheſs; though it was much inſiſted upon 
at the Bar, that wherever a ſuit is occaſioned by the words and 
expreſſions in a will, the Court always gives coſts out of the 


eſtate. | 


————— or . 
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____ Dicspy againſt Craccs. 
3 LRD HENLEY, Chancellor, determined, That a prior in- 
_ 8 cumbrancer having notice of ſubfequent incumbrancers, 


rincipal could not turn the arrears of intereſt into principal, a ; 
babies a ſub- P Pai, as againſt 


ſequent in- ſubſequent incumbrancers. 
cumbrancer, 

having no- 

dice. 


June 1763. Counteſs of Gower againſt Earl Gower and 
Others. 


4 os ”- FARL GOWER, by his will, directed, That all his plate, 


and chattels, furniture, houſehold goods, and all books, and other fur- 


283 niture of his library, and all ſtores and implements of all ſorts 
ogg 7 and kinds, and other goods and chattels whatſoever, which 
n ſhould be in and about his dwelling-houſe and outhouſes, at 


Trentham, at his death, ſhould be preſerved for, and be held 
and enjoyed by ſuch perſon or perſons as ſhould be entitled to 
his eſtate in the counties of Szafford and Salip, by virtue of 
the limitations of his ſon (the defendant's) marriage ſettlement. 


Q. Whether the running-horſes which were at 7rentham, 
at teſtator's death, paſſed by theſe words ? 


Lord HENLEY, Chancellor : 


Earl Gower intended that nothing ſhould be diſturbed about 
the eſtate at Trentbam, but that every thing there, whether of 
profit or amuſement, ſhould paſs; and therefore of opinion, 
That the running-horſes are comprehended within the words. 


42th July NoRTHLEIGH agarnſi LuUsCOMBE. 

1763. 4 

Bill for ac- BME by plaintiff, Lord of the manor of ———, and 
count of 3 3 l : I! for 
goods landed claiming by preſcription to be entitled to certain tolls 10 


at a certain ö . * F 
has. the landing goods at a certain key, or on the adjoining beach 0 


. : the river Salcombe in Devonſhire, he and his predeceſſors, lords 


right of toll- of the manor, having time out of mind kept the key, &c. 10 
repall ; 
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repair; and prayed a diſcovery of the goods landed there by 
the defendants, and relief, 


The defendant by his anſwer denied the title of the plaintiff, 
and refuſed to diſcover the quantity of — landed. Upon 
exceptions to the Maſter's report, 


Lord HENLEY, Chancellor, was clear of opinion, That the 
defendant was not compellable to diſcover, till the plaintiff had 
eſtabliſhed his right at law. Where the title is in Equity, the 
Court will compel ſuch a diſcovery; but not where it is at Law. 
He ſaid, it would be very inconvenient, by putting it in the 
power of every wharfinger or lord of a manor to haraſs per- 
ſons, and oblige them to make ſuch diſcoveries. 


Corscars e Joxxs. 


IR Pilliam Wr being entitled as tenant: in tail to a arial 
eſtate of about 700/. a- year, charged with portions to his 
ſiſters by his father's marriage ſettlement, and-alſo ſubjeCtito a 
mortgage, ſuffered a recovery, and made his will, and thereby 
directed his eſtates to be fold for payment of his debts. - A bill 
was brought in the Court of Exchequer, by two or three cre- 
ditors, on behalf of themſelves and the other creditors; and a 
decree obtained for taking account of debts, and ſale of the real 
eſtate. Several other creditors brought another bill. in this 
Court for the ſame purpoſe ; and the cauſe coming on to be 
heard, it was objeted, That the Court ought not to make a 
decree, but ſend the plaintiffs to come in under the decree in 
the Exchequer, That ſuch a decree would be attended with 
great expence to the eſtate, and inconveniencies to the parties. 
That Courts of Equity ought to take notice of decrees made 
in each Court, and not to make a ſecond decree, when one was 
already had in another which would anſwer the end. That the 
different Courts might be of different opinions : the Maſters of 
the different Courts might differ in the balance of accounts : 
different ſales would be directed: books and papers would be 
ordered to be produced in each Court: all which would be at- 
tended with very great inconveniencies. It was admitted, that 
every creditor has a right to proſecute his c own demand; and 
7R that 
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In Chancery, 
11th andrath 
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Bill by cre- 


ditors, in the 
Court of 
Exchequer, 
and decree: 
other credit- 
ors brought a 
bill in Chan- 
cery for the 
ſame pur- 
pole ; and 
the Court 
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the decree _ 
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quer was not 
complete. 
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that different decrees have been made for ſatisfaction of credit. 


Corscarne OrS by the ſame Court: but in that caſe, none of the inconve- 


againſt 
Jox Es. 


niencies happen which will in caſe of different decrees in dif. 
ferent Courts. 


For the plaintiff it was argued, That the right which every 
creditor has to proſecute his own demands entitles him to a de- 
cree. That the inconveniencies are not ſo great as repreſented; 
or if they are, it is unavoidable. The creditor is not to loſe his 
right becauſe the Courts may differ in opinion. If the accounts 
are taken right, the balance will be the ſame in both Courts, 
That when the eſtate is fold under one of the decrees, the par- 
ties will not attempt to ſell it under the other, becauſe it would 
be fruitleſs. That the books and papers may be produced in 
both Courts. That in this caſe the decree in the Exchequer is 


not complete, becauſe there is a Queſtion in the cauſe reſpecting 


the quantum of the portions, which are the firſt charge upon 
the eſtate ; and the Court of Exchequer have not determincd 
that Queſtion; nor could they, for want of having proper par- 
tics before the Court in that cauſe to litigate it. 


Lord HENLEY, Chancellor, gave no formal opinion; but 
threw out, that the decree in the Exchequer was not complete; 


and proceeded to hear the cauſe. 


In Chancery, 
4th March 


1764. ff 


ATToRNEY-GENERAL, at the Relation of, &c. 


bei, 1. againſt TYNDALL. 


4 


. 1 24 / 99. 


ON APPEAL FROM THE DRCREE AT TI ROLLS. 


MRT PACKER, by her will 6th November 1754, deviſed 

all her freehold and leaſehold eſtates to truſtees, to fell, 
and out of the money to buy ground for an alms-houſe in the 
pariſh of Saint James in the city of Briſtol; and likewile to 
erect an alms-houſe, and to lay out the reſidue of the money 
in land; and out of the rents and profits to pay certain ſtipends 
to twenty poor people, whom ſhe had before appointed to be in 
the alms-houſes : and until ſuch purchaſes could be made, ſue 


directed the money to be laid out on real or Government ſecu- 
rities. 
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tities. And in caſe this charity could not by law take place 
according to her directions, then ſhe ordered her truſtees to lay 
out the money in ſuch charicable uſes, intents, and purpoſes, as 
near to her intention as could be, and the laws would permit. 
She then gave the reſidue of her eſtate to ſuch uſes, intents, 
and purpoſes, as aforeſaid. 


By decree, on ioth November 1759, it was declared, that the 
deviſe of the freehold and leaſehold eftates to the charity was 
void; and an account was directed to be taken of the perſonal 


eſtate. 


On a ſecond hearing for further directions, the Mas TRR of 
Tur ROLLS declared, That if the truſtees could obtain the 
gift of a piece of ground in Saint James pariſh in Briſtol, 
they might erect an alms-bouſe upon it; and declared, that the 
truſtees were entitled to have the aſlets marſhalled, by applying 
the leaſehold, in the firſt place, in payment of debts, legacies, 
funeral expences and coſts, in order to leave more of the per- 
ſonal eſtate free and clear for the purpoſes of the charity : and 
ordered, that the ſpace of two years ſhould be allowed to the 
truſtees, in order to procure, if they can, a gift of ſuch piece 
of land; and at the end of two years, or ſooner, any of the 
parties were to be at liberty to apply to the Court. 


The parties defendants having appealed from this decree, 


Lord HENLE V, Chancellor, after argument at Bar, and time 
for conſideration, delivered his opinion: 


As to the freehold, there is no doubt; that muſt go to the 
heir at law. 


The Queſtion reſpects only the leaſehold, which, by reaſon of 
the deviſe being void, falls into the reeduum. Q., Whether the 
Court ſhall marſhal the aſſets ; and by applying the leaſehold, in 
the firſt place, to payment of debts, leave the other aſſets to be 
applied to the charity, and by that means do per obliguum what 
could not be done fer directum. The old rule of marſhalling 
was in caſe where a perſon had a double fund to reſort to, and 
another perſon had a demand upon one of thoſe funds, the 
Court has turned the perſon having the double ſecurity upon 
that fund which was not liable to the other perſon's demand, in 
1 order 
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Childs, in 
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Farrer, 


2 Vez. 189. 
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1766: Lord 
Northing- 
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ſaid, That 
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tion of his 
opinion in 
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ground to be 
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that it did 
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order to leave that fund open which was. That was attended 


t in- 
tention: but this would be a method to elude the ſtatute which 
1 will not do. 


2d Queſtion reſpects the building an alms-houſe, if the 
truſtees can get the ground given them. The decree in this 
part is founded upon precedent of the Attorney-General v 
Boles, which is an authority for the Maſter of the Rolls, But 
I feel only one authority, that of the Houſe of Lords, which is 
a ſuperior Court; no other authority has any influence on my 
judgment. That precedent has no influence on me; it is con- 
trary to the ſpirit of the ſtatute. In common ſenſe, it is laying 
out money in land: it improves the ſcite, is demandable in a 
pracife, and is a purchaſe of ſo much realty. Such a determina- 
tion is opening a door to avoid the ſtatute, It is indifferent to 
the donors in what ſpecies of charity they give their money: 
not ſervice to the poor, but vanity is their motive. If theſe 
precedents were to prevail, we ſhould ſee alms-houſes turned 
into palaces, immenſe buildings upon ſmall ſpots of ground. 
Befides, in this caſe the building is directed to be built upon 
ground purchaſed with her own money. To make her go beg- 
ging for ground 1s contrary to her intention, and what moſt 
likely ſhe would not have ſubmitted to ; therefore it is depart- 


ing from this will, to do an illegal thing. The two propoſi- 


tions in the ſtatute are as clear as any in Euclid: 1ſt, You ſhall 
not give land to charity: 2d, You ſhall not realize for the 
benefit of a charity. If the doQrine of that precedent was to 
prevail, land not worth 50 J. might become worth 20,000/, 


All that remains reſpects the reſidue; and I hold the deviſe 
of it to be void, as being given to be laid out in lands and te- 
nements. It is deviſed to ſuch uſes, intents and purpoſes 
aforeſaid ; and the only purpoſes in the will are to be laid out 
in land for charities. Before the ſtatute, in caſe of a bill brought 
for the purpoſe, the Court would have directed the reſidue to 
be laid out in land. In Soreſiy v. Hollings, the original intent 
was, to lay the money out legally in land, cr otherwiſe, Here 
the original intent was, to lay it out in land. The truſtees can- 
not depart from the original intention, nor be permitted to lay 

| the 
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the money ſhall continue on ſecurities. The immediate pre- 
cedent clauſe is, And in caſe my intention cannot by law take 
place, the truſtees are to lay out the money to ſuch charitable 
« uſes, intents, and purpoſes, as near to my intention as can 
« be, and the laws will permit.” Whether any uſe was made 
of that clauſe at the hearing, does not appear ; but I am clear 
it is fraudulent, and a void clauſe. It is inſerted as a means to 
| intimidate the heir at law and the next of kin, and prevent their 
oppoſing the charity. I greatly approve of the ſtatute, and 
ſhall always ſupport the ſpirit of it fairly, without any chicanery 
to get rid of it. 


Let the decree be reverſed, except ſo much as relates to coſts, 
the account, and ſecurities of the money ariſing by ſale of the 
leaſeholds ; and let the ſurplus be diſtributed according to the 
ſtatute of diſtributions. 


Swirr, on the Demiſe of NEALE, and FRANCES- 
SoPHIA, his Wife, againſt Rogers. + 


f g. aa SOAR . A,. 


„ « AX FS 
FECTMENT,” ind ae made for the opinion of the 


Court. 


Richard Gilbert and Fronces-Sophia, his ſiſter, were jointe- 
nants in fee of the premiſes in queſtion. Richard Gilbert made 
his will, 20th January 17 54, by which he deviſed all his part, 
right, title, and intereſt, which he had in the premiſes jointly 
with his ſiſter, Frances- Sophia Gilbert, to his wife, Jane Gil- 
bert; and appointed his wife executrix. Afterwards, in O&o- 
ber 1754, Richard Gilbert and Frances-S pbia agreed to make 
partition of the eſtate; and for that purpoſe, by leaſe and re- 
leaſe, 9th and roth Ocfober 1754, they conveyed the premiſes 
to Ra Hill and Themas Staggs, and their heirs, to and for the 
uſes, eſtates, intents, and purpoſes therein mentioned concerning 
the ſame ; that is to ſay, as to certain meſſuages, part of the 
Premiſes, to the uſe of Richard Gilbert, his heirs and aſſigns ; 
and as to the other premiſes, deſcribing them, being eleven 
meſſuages, to the uſe of F rances-Sophia Gilbert, her heirs and 
alligns : and it is alfo declared hy the deed, that for equality of 
758 paxtition 
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partition Frances-Sophia Gilbert had paid 4ol. to Richary 
Gilber F. | 


. Richard Gilbert died in 1757 without iſſue, leaving plaintiff 
Frances-Szphia, his ſiſter and heir at law. Jane, the deviſee of 
Richard Gilbert, deviſed the premiſes to the defendant. 


Q. Whether the will of Richard Gilbert ſhall have effect ag 
to the premiſes in queſtion ? 


Lord MansFiELD, Chief Yuflice : ; 
Richard Gilbert has deviſed what he had in jointure. Deviſe 


of lands is not properly a will, or like the Reman teſtament : it is 


not an inſtitution of an heir; if it was, it would go to after-pur- 


chaſers ; but it is a new limitation of the eſtate by a revocable 
act, not to take effect till after his death. By conſtruction of 
law on cuſtomary deviſes, a man could not deviſe what he had 


not. If will of jointenant before the ſtatute of deviſes was to 


operate at all, it muſt have operated as a ſeverance, by referring 


back to the will; but the law ſays, jointenancy cannot be ſe- 
vered in that manner. Perkins 500. (as far as any ſtreſs can be 
laid on ſuch looſe ſayings) is to be underſtood, that a deviſe is 


not ineffectual, as having nothing on which it can operate, but 


on account of jointenant's right of ſurvivorſhip. As to what 


follows, it is not warranted by the places to which it relates. 
I think, on the ſtatute 32 H. 8. he could not have deviſed to 


the prejudice of his companion. The ftat. 34 H. 8. makes it 
clear. To many purpoſes, both the time of making and the 
death are to be conſidered to make a true conſtruction. Here 
he had not the power, at the time of making his will. As to 
the partition, it is ſo far from making'this deviſe good, ſup- 
poſing it not to be ſo in its commencement, that I apprehend, 
even if it had been good in its commencement, the partition 
would have been a revocation ; for the eſtate muſt continue the 
ſame it was at the time of making the will: any thing that 
makes an alteration in it amounts to a revocation, even though 
done with an intention to ſubſtantiate the will. 1 Ro. Abr. 614- 
If one deviſes lands, and after makes a feoffment to the uſe of 
his will, it is a revocation : ſo if one covenants 1o levy a fine 
to the uſe of ſuch perſon as he ſhall name by his will ; he then 
makes his will, and deviſes his od, and afterwards levies 4 


fine 


— ñſ— — — — 
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a fine in performance of his covenant; it is a revocation. If 
one conſiders the nature of partition, even in caſe of tenancy 
in common, 1t works an alteration of eſtate. While the eſtate 
ſtands in common, each is ſeiſed of the whole, in common 
with his companion; the inſtant of the partition, each has a 
ſole eſtate in a moiety, In caſe of jointenancy, partition defeats 
the right of ſurvivor, and gives each a ſeparate eſtate, attended 
with different qualities as to the actions and remedies to which 
they are entitled. The act of partition is inconſiſtent with the 
will: by the will, he gives the eſtate to his wife; by the parti- 
tion, to himſelf and his heirs. 


W1LMOT, Juſtice: It is a clear caſe: Stat. 32 H. 8. ope- 
rated as giving a power to diſpoſe by this mode ; muſt be taken 
ſtrictly. All the determinations go upon the teſtator having 
lands at the time of the will, Here the teſtator clearly had not 
a deviſable eſtate at the time of the will. Subſequent events 
will have effect upon the operation of wills; as where an eſtate 
for life, remainder in fee, and the tenant for life dies before 
the teſtator, the remainder paſſes in poſſeſſion ; but as to the 
power, the party muſt have it at the time of the will ; the 
caſes do not warrant the obſervation in Perk:ns. 


Sir Jos gyn YATES, ice: Cafe clear. Jointenant cannot 
deviſe. A man cannot deviſe what he has not at the time. 
He muſt have the lands, plain from the manner of pleading, 
big. that he was ſeiſed; and being ſeiſed, deviſed. 


JupGMEST, 


BROWN again// QUILTER. 


LAINTIFF took a houſe and wharf at Wapping, belonging 

to the defendant, for a term of years, and 1a the leale the 
Plaintiff covenanted to repair, &c. acciden's by fire excepted; 
and the defendant covenants, in the uſual manner, for quiet 
enjoyment. The houſe was afterwards burnt down, and the 
defendant having inſured it at 500/. in the Hand-in-hand in- 
lurance office, received the inſurance money. 


2 


The 


619 
1704. 


—— 
SwirT 
againſt 

RoBERTs, 


Vide J P. W. 
169, 170. n. 
Tenant in 
common de- 
viſed, and 
then a parti- 
tion and fing, 
and held no 
revocation, 


In Chancery, 
iſt June 
1704. 

Lefſ-e of a 
houſe and 
wharf coves 
nants to re- 
pair, acci- 
dents by fire 
excepted; the 
hou ſe is burnt 
down, and 
the leſſor 
having jn- 
ſured, re- 
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again! 
(QQUILTER. 

ceived the 
in ſurance- 
money, but 
neglected to 
rebuild ; and 
br. vght an 
action at law 
for the rent. 
Bill for an 
injunction, 
and held pro- 
per till the 
houſe is re- 
built; but 
went off on 
another mat- 
ter. 


e. e, 


"off 2 * ee, Ang; or to have the inſurance- money as a rcaſonable ſatiſ- 


condition of the premiſes; no remedy at law, but on the cove- 


of the covenant for quiet enjoyment. There ought to be the 
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The defendant neglecting to rebuild the houſe, the plaintiff 
refuſed to pay the rent which became due after the houſe was 
burnt; and the defendant having brought an action for the 
rent, the plaintiff brought a bill for an injunction, and to com- 
pel the defendant either to rebuild the houſe, or to pay the in- 
ſurance-money to the plaintiff, towards ſatisfaction of his loſs, 
The defendant, in his anſwer, inſiſted upon his right to the 
inſurance-money, and to be paid the rent, without. rebuilding 
the houſe; but offers to diſcharge the plaintiff from the leaſe, 


Mr. Yorke, for plaintifF : 
1ſt, Whether the plaintiff has a remedy at law? 


2d, Suppoling he has, whether he has not a right to a ſpecific 
performance of the covenant for quiet enjoyment, by rebuild- 


faction? 


To 1ſt, Suppoſe he could recover damages at law, yet he 
cannot prevail againſt the covenant for payment of rent. Mok 
v. Cozfer, 2 Stra. founded upon the caſe of Paradine v. Jane, 
in Ally, where it was held, That a covenant to pay rent is 
binding on the tenant in every event, and in every ſtate and 


nant for quiet enjoyment, which is greatly inadequate and in- 
ſufficient. | | 


ad Q. The diſtinction is taken by Lord Cokk, between a 
tenant coming in by law, and by his own act, under an agree- 
ment; the former, as tenant by courteſy, Sc. is not liable to 
make good damages done by the act of God; the latter is 
bound by his covenant to make good the damages in every 
event. There being an exception of accidents by fire 1a the 
tenant's covenant, the landlord is bound to rebuild, by virtue 


ſame rule of juſtice to bind the leſſor as does the leſſee. The 
covenant to pay rent binds the tenant in every event, the cove- 
nant for quiet enjoyment ought to bind the landlord in every 
event. The reaſon holds rather ſtronger againſt the leſſor, be- 
cauſe of the covenant for payment of the rent. How is the 


beneſit of the covenant to be obtained? only by rebuilding, ot 
by 
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by having the inſurance-money. The Court will not ſend the 
parties to law on an iſſue of quantum damnificatus, for the de- 
fendant has meaſured them by the inſurance. 


Lord NoRTHING TON, Chancellor, took it up as ſoon as Mr, 
Yorke had ſpoke. 


There is no room for a ſpecific performance; a covenant for 
quiet enjoyment does not extent to oblige the leſſor to rebuild, 


The principle which governed in Monk v. Cowper, and in 
Paradine v. Fane, is, that the tenant covenants to pay rent, in 
whatever ſtate the premiſes may be. The Court in thoſe caſes 
ſaw a croſs remedy for the tenant ; but that, in my opinion, 
would be very inconvenient, for then actions would be brought 
on each fide every quarter, and they would recover one ſhilling 
damages in each action. This would be very vexatious and 
endleſs, and introduces a kind of equity. The juſtice of the 
caſe is ſo clear, that a man ſhould not pay rent for what he 
cannot enjoy, and that occaſioned by an accident which he did 
not undertake to ſtand to, that I am much ſurpriſed it ſhould 
be looked upon as ſo clear a thing, that there ſhould be no 
defence to ſuch an action at Law; and that ſuch a caſe as this 
ſhould not be conſidered as much an eviction, as if it had been 
an eviction of title; for the deſtruction of the houſe is the de- 
ſtruction of the thing. Though this covenant does not extend 
to oblige the defendant to rebuild, yet when an action is 
brought for rent after the houſe is burnt down, there is a good 
ground of Equity for an injunQion, till the houſe is rebuilt, 
The defendant, by his anſwer, offers an equity, which 1s, to 
take back the leaſe, and conſent to its being cancelled. And 
his Lordſhip was going to give directions for that purpole, 
but the plaintiff being preſent in Court, and chuſing to con- 
tinue tenant without having the houſe rebuilt, rather than give 
vp the leaſe, his Lordſhip diſmiſſed the bill, with coſts, 


 HeurTLey againſt MasonN and Others, 


ILLLAM WENMAN, being entitled to goo J. that is, 
boo /. on land-tax tally, and 300/, on bond, by indenture 
21 . 5th 
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Settlement 


of money on 
huſband and 
wiſe, &c. ; 
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HeurTLEY 
againſt 
Mason 

and Others. 


and in caſe 
the huſband 
ſhall die, and 
the wife ſur- 
vive, he leay- 
ing no iſſue 
of her body, 
or ſuch iſſue 
ſhall die in 
the life-time 
of the wife, 
then the mo- 
ney to be 
paid and af- 
ligned to the 
wife. There 
was 1itue a 
daughter, 
who married, 
attained 21, 
and died in 
the life-time 
of the mo- 
ther, leaving 
two children, 
who ſurvived 
their grand- 
mother, 


child or children ſhall die before attaining the ſaid age, after 
the death of the ſaid Villiam Wenman and Ellen his wife, then 
the ſaid debts and monies aſhgned to the truſtees, or what 
ſhall remain thereof, ſhall go and be paid to John Forr (bro- 


ſhall be then living; but if he ſhall be then dead, then to ſuch 
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5th June 1711, and made after marriage, reciting to be made 
at the requeſt of Ellen his wife, and in conſideration of 600 /, 
paid to him as her marriage portion, and out of love and affec- 
tion which he had for ſaid Ellen, had agreed to ſign, ſettle, 
and ſet over the ſaid 900 J. with all intereſt and ſecurities for 
the ſame upoa the ſeveral truſts, and for the uſes, intents, and 
purpoſes aiter-mentioned, did aſſign them, upon truſt that the 
truſtees, or the ſurvivor of them, or the executors of ſuch ſur- 
vivor, ſhall permit William Wenman, or his aſſigns (during 
the joint lives of him and Ellen his wife), to receive the 
intereſt of ſaid debts and monies, in whoſe hands ſoever the 
ſaid monies ſhall be, or ſhall be placed out at intereſt; and 
from and after the death of the ſaid Yam Wenman, if the 
ſaid Ellen ſhall ſurvive him, he having iſſue of her body begot- 
ten, then upon further truſt, that the ſaid truſtees ſhall permit 
the ſaid Ellen Werman, and her aſſigns, during her life (if ſuch 
child or children of the ſaid William Wenman, on the body of 
the ſaid Ellen begotten, ſhall ſo long live), to receive the inte- 
reſt of the ſaid debts and monies, 1n whoſe hands ſoever the 
ſame ſhall be placed out at intereſt; and upon further truſt, 
that from and after the deceaſe of the ſaid William Wenman 
and Ellen his wife, they having iſſue of their bodies begot- 
ten, then the ſaid debts and monies aſſigned to the truſtees 
as aforeſaid, ſha!l go and be paid to and for the uſe of ſuch 
child and children, and to the ſurvivors and ſurvivor of them 
attaining the age of 21 years, part and ſhare alike ; and if ſuch 


ther of the ſaid Elen Wenman, and one of the truſtees), if he 


perſon or perſons as the ſurvivor of the ſaid William HW enman 
and Elen his wife ſhall, by any writing under his or her 
hand and ſeal (fo ſurviving), or by his or her laſt will and teſ- 
tament, teſtified by two or more credible witneſſes, direct or 
appoint; and in default of ſuch direction and appointment, 
then to the executors or adminiſtrators of ſuch ſurvivor ; and in 
caſe the ſaid William Wenman ſhall die, and the faid Elen ſur- 
vive, he leaving no iſſue of her tody begotten, or that ſucb 1 
LI ra 
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all die in the life-time of the ſaid Ellen, then upon truſt that 
the truſtees ſhall transfer and aſſign the ſaid debts and monies 
unto the ſaid Ellen, her executors, adminiſtrators, or aſſigns, to 
and for her and their own uſe and diſpoſition ; and alſo in caſe 
the ſaid Ellen ſhall die, and the ſaid William ſurvive her, he 
having then no iſſue on her body begotten, or that ſuch iſſue 
ſhould die in the life-time of the ſaid William Wenman, and the 
ſaid % Farr ſhall be then alſo dead, then upon this further 
truſt, that the ſaid truſtees ſhall transfer the ſaid debts and mo- 
nies to the ſaid William Wenman, his executors, adminiftrators, 
or aſſigns, for his and their own uſe and diſpoſition, 


There was iſſue of the marriage, a daughter only, who mar- 
ried defendant Abe! Heurtley, attained 21, but died in the life- 
time of Ellen her mother, leaving two children, the plaintiffs. 
The mother afterwards died, having made her will, and the 
plaintiffs, her grandchildren, reſiduary legatees, and the de- 
fendants, Maſon and „executors. 


Bill for an account of her perſonal eſtate, to be ſecured for 
plaintiff's benefit. 


The queſtion on this ſettlement is, Whether (as Margaret 
Heurtliy, the late wife of defendant Abel Heurtley, lived to at- 
tain 21) the 900 /. did not veſt in her, and is not become tranſ- 
miſſible to the defendant Abel Heurt/zy, as her adminiſtrator ? 
or Whether, as ſhe died in the life-time of Ellen Wenman, her 
mother, ſuch goo J. does not belong to ber eſtate, and conſe- 


quently to the plaintiffs ? 


Lord NORTHINGTON, Chancellor, was clear of opinion, That 
the intention of the ſettlement was, that the huſband or wife 
ſhould not have the abſolute diſpoſition of the money, but in 
caſe there was no deſcendant of them living at the death of the 
ſurvivor of them. That the words, © leaving no iſſue,“ in the 
laſt clauſe, are to be conſtrued, © leaving 9 poſterity.” The 
word iſſue is nomen colletivum, and does not in that part of the 
will mean children, as itdoes in ſome parts of it. That as the 
daughter attained 21, and left iſſue, though ſhe died in her 
mother's life-time, the laſt clauſe did not take place, but was 
an intereſt veſted in the daughter, and tranſmiſſible to her re- 
preſentatives. 


Hort 
b 
ASON 

and Others. 
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II Chancery, 


27th June 
1764. 


Infant truſtee 
-within the 
ſtat. 7 Anne, 
being tenant 
in tail of the 
* Eſtate, order- 
ed to ſuffer a 
recovery. 


In Chancery, 
zoth June 
and 2d July 
1764. 
Notice to 


agent affects 


the princi- 
pal. 


the ſtatute empower an infant truſtee to convey generally, 
without ſpecifying any mode of conveyance; and a common 


himſelf) purchaſed a parcel of ground, with old houſes upon it, 


e Ss 
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Ex parte SMITH. 


O reference to the Maſter, to ſee whether an infant was 

a truſtee within the ſtat. 7 Anne, the Maſter reported, 
He was; and that in order to make a conveyance, it was ne- 
ceſſary he ſhould ſuffer a common recovery; and he ſtated the 
title, by which it appeared that the infant took an eſtate tail in 
the truſt premiſes under the will of the ſurviving truſtee, not 
by a particular deſcription, but by general words of all his eftate, 
Mr. Sereell moved, That the infant might be ordered to ſuf- 
fer a common recovery; but Lord CHANCELLOR doubting of 
the propriety of ſuch order, the motion was directed to ſtand 
over, and precedents were to be ſearched. On the next day 
it was moved again, and two precedents having been left with 
his Lordſhip over night, he made the like order. He expreſſed 
his doubts whether 1t could be done without a privy ſeal. 


Q. Why a privy ſeal ſhbuld be neceſſary? The words of 


recovery is a CONVEYANCE. 


SHELDON againſt Cox, DRuuuoxp, and Others. 


Y an Act of Parliament, Dr. Markham and Mr. Satter 
were etnpowered to purchaſe eſtates in and near Dean's 
Yard, Weſtminſter, to enable them to build a ſquare, &c. for 
the better accommodation of the ſchool, &c. 


The defendant Cox (who was a barriſter at law, and who 
-appeared to have taken the management of the affair upon 


which was held of the Dean and Chapter of Heſiminſter; and 
Having got a renewal according to the powers in the Ad, 
for 99 years, upon the 12th day of May 1757, borrowed 
3500 J. of the plaintiff, Colonel She/don, and gave him a de- 
claration of truſt of the premiſes, as a ſecurity, and alſo de- 


Jivered him the renewed leaſes; but this ſecurity was not 
| regiſtered, 
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regiſtered. The declaration recited the Act of Parliament: 
That Markham and Salter had aſſigned all their powers under 
the Act to Cox, It alſo recited the purchaſe of the ground, and 
the renewal of the leaſes by Cx; and alſo that it was the in- 
tent of all parties, that, after ſuch eſtates ſhould be bought in, 
Ox ſhould, with all convenient ſpeed, diſpoſe of the ground 
upon which ſuch new ſquare and ftreets were intended to be 
built, at proper ground-rents ; and when the fame were com- 
pleted, ſhould fell ſuch ground-rents, and apply the money 
ariſing thereby in diſcharge of all money laid out in the pur- 
chaſe of the ſaid eſtates, and other expences attending the 
ſcheme propoſed by the Act of Parliament; and to account 
with Markham and Salter for the reſidue thereof. 


Cox having built nine houſes, four of which were erected 
upon the ground in ſecurity to plaintiff, grants a leaſe of all 
the nine to defendant are, reſerving a ground-rent, which 
was ſaid to be done for the purpoſe of eſtabliſhing a rent; and 
Hoare declared himſelf, in writing, to be only a truſtee in ſuch 
leaſe for Cox. 


on 1 3th March 17 58, an aſſignment is made by Hoare to 
Markham, of the four houſes, for ſecuring 2800 l. 


On 22d Fuly 1758, an aſſignment is made of all the nine 


houſes, to defendant Drummond, by Hoare, for ſecuring 5000 J. 


and by an indorſement, they are afterwards made a ſecurity to 
Drummond for 1000 l. more. 


Neither Drummond nor Markham had actual perſonal notice 
of the mortgage to the plaintiff, nor of each other's mortgage ; 
but they admitted in their anſwer, that they employed Cox as 
their counſel and agent in theſe tranſactions, and nobody elſe. 
Drummond regiſters his mortgage, and fo does Markham. Bill 
by plaintiff for a ſale of the premiſes, and to be paid his mort- 
gage money in the firſt place. 


Several Queſtions were made. 


Lord NokTHINGTON, Chancellor: 


1ſt, Whether plaintiff's ſecurity is not confined to the mere 
ground-rents ? or whether it extends to the buildings ? 
| 7U | 2d, 
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giſters, is 
affected with 
notice of 
prior incum- 
brancer not 
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ad, Whether the defendants Drummond and Markham are 
to be affected with notice to Cox, their agent, of the plain. 
tiff's ſecurity ? 


3d, Whether, notwithſtanding ſuch notice, they are not 
entitled to priority, by reaſon of their ſecurities being re. 
giſtered before the plaintiff's was? 


To the iſt Queſtion, It was ſaid to be the intention of the 
plaintiff and Cox, to make only the ground-rents a ſecurity to 
plaintiff, in order to leave room for executing the peneral 
ſcheme ; which could not be done, if his ſecurity was to extend 
to the buildings; and it was argued from the recital of the 
deed declaring the truſt. But Lord Chancellor NokTHriNGTox 
was clear of opinion, That the plaintiff was to have a ſecurity 
to the extent of Cox's intereſt; and ſaid, that if a man had 
taken a building leaſe of Cox, with notice of plaintiff 's mort- 
gage, it would have been liable to plaintiff's demand; and 
that he ſhould have ſo decreed, though it would be a hard caſe, 
and painful to him to make ſuch a decree. 


To ad, He ſaid it was a fixed and ſettled point, that notice 
to the agent was notice to the principal. Cox being owner of 
the eſtate makes no difference. He acted in different capacities; 
and it is the ſame as if they had been in different perſons. 
There is no difference between perſonal and conſtructive notice 
in its conſequences, except as to guilt : if there was, it would 
be very inconvenient ;. and notice would be avoided in every 
caſe, by employing an agent. 


To zd, The ſtat. of Q. Anne was intended only to protect 


purchaſers againſt ſecret conveyances, but does not prevent 
their being affected with notice in the ſame manner as if that 
ſtatute had not been made. 


On the 2d Queſtion Mr. re, for plaintiff, cited Brotherton 
v. Nott, 2 Vern. 574.; fennings v. More, 2 Vern. 609. 


On the zd Queſtion he cited Lord Forbes v. Nen, in Dom. 
Proc, 23d February 1722, on appeal from Ireland ; 


Blales v. Blakes, Eg. Ca. Abr. $8, ; 
; 44 1 i vull 
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Chivall v. Nicholls, in Exchequer, 1oth December 1725 
Le Neve v. Le Neve, in Chancery, 9th December 1747. 


Note, The 3d Queſtion was not ſpoke to by the Counſel for 
the defendants, and only by Mr, Yorke for the plaintiff, 
Q. Whether well conſidered ? 


Q. The caſes of Blakes v. Blakes, Chivall v. Nicholls, Le 
Neve v. Le Neve, ſeem to have been determined on circum— 
ances of fraud. 


GeorGE, on Demiſe of TrornBury, againſt 


WIIES. Chief Juſtice, delivered the opinion of the 
Court: 

Anne Thornbury, widow, being ſeiſed in fee of the premiſes 
in queſtion, being copyhold lands lying in Worceſterſhire, on 
the 16th Auguſt 1712, ſurrendered the ſame to the uſe of her 
laſt will. 


20th November 1714, upon and previous to her intermar- 
riage with her huſband Job» Paddy Smith, ſhe entered into arti- 
cles reciting the ſaid ſurrender, and that the intended huſband 
agreed that ſhe ſhould have power to ſettle her eſtate, or to de- 
viſe the ſame, during coverture, without his contradiction. 


24th June 1736, ſhe and her huſband mortgaged the pre- 
miſes to Themas Shepherd for 99 years; but no fine was levied, 
or ſurrender made, but the lord's licence to alien without incur- 
ring forfeiture, | 


th Auguſt 1743 ſhe made her will, reciting her power to 
make ſuch will under the articles; and deviſed the premiſes to 
her then huſband and ſon Paddy Smith, and to the ſurvivor of 
them, and to their heirs and aſſigns for ever. Wife died. 


Her ſon of her firſt marriage, and heir at law, brings an 
cement againſt defendants, who claim under the deviſes. 


Q Whether there is any title in the leſſor of the plaintiff ? 
And 
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And I cannot help ſaying, that I have the ſtrongeſt inclina- 
tion in favour of the defendant : but as this is in a Court of 
Law, we muſt determine according to the ſtrict rules of Law; 
but Courts of Equity can go farther than we can. 


In determining this caſe, I ſhall lay down theſe three pro- 
poſitions : 


Iſt, It is a rule, a feme covert cannot make a wil! of 
lands. 


2d, The ſurrender by her when ſole became void, or at 
leaſt was ſuſpended by the marriage. 


3d, The land which is ſurrendered to the lord is not 
veſted m him as a truſtee, but he is only an inſtrument, or 


conduit-pipe, by or through whom the lands muſt be con- 
veyed according to the ſurrender. 


As to the iſt, It is contrary to the 34th and 35th H. 8. 
ch. 5. that a feme covert ſhould make a will ; for by that ſta- 


tute all wills made by feme coverts ſhall not be good in law. 


But it was argued, that the conſent of the huſband by the 
articles gave her the power of deviſing, though by law ſhe 
could not otherwiſe do it: and many caſes were cited, to endea- 
vour to prove this doQrine. 


But they were all caſes of wills of perſonal eſtate made by 
virtue of ſuch an agreement: and there can be no doubt but 
the huſband may give her a power to diſpoſe of her perſonal 
eſtate, becauſe by marriage he hath the ſole property in, and 
power over it : but it is otherwiſe of lands of inheritance be- 
longing to the wife; and he cannot give her ſuch a power to 


make a will in prejudice of her heir at law. Therefore this 
agreement ſignifies nothing. 


As to the 2d Queſtion, This ſurrender was thereby fluctuat- 
ing and ambulatory till ſome further legal act was done to 
complete it; and is like the caſe of a preſentation, which | 1s 
revocable and fluctuating till induction. Therefore the marriage 


either made it abſolutely void, or at leaſt ſuſpended it; in either 
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of which caſes the operation of it is prevented, and of conſe- 
quence it can veſt no intereſt in the defendant. 


As to the 3d Queſtion, The lord can never be conſidered as 
a truſtee, in whom the land is to veſt for the benefit of the de- 
viſee; for it appears plainly by Popb. 174, 4 Co. 23., and 
Cro. El. 441. that whenever the fee- ſimple, &c. of a copyhold 
is by ſurrender limited to the uſe of a will, the fee - ſimple re- 
mains in the copy holder, and is not veſted in the lord. There- 
fore he cannot be conſidered as a truſtee, having no eſtate veſted 
in him for that purpoſe. 


As to the mortgage, it muſt be bad at all events; for there 
ought to have been either a fine or ſurrender, ſo as the feme 
might be privately examined; for a cuſtom to bar without ſur- 
tender or private examination would be bad. 


Therefore, on the whole, we are all of opinion for the leſſor 
of the plaintiff, that he hath a good title; for it is certain, 
Anne Smith, being a feme covert, could not make a will; and it 
is as certain, ſhe could not declare the uſes of the ſurrender ; 
becauſe, being vaid or ſuſpended by the marriage, it could not 
operate, h 


Paſtea muſt be delivered to the plaintiff. 
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TRrouGuTON againſt GiTLEY. 


COMMISSION of bankruptcy was taken out againſt 

Kitcat, who was a haberdaſher in Briſtol, in May _, 
In the July following, the defendant Gztley, who was one of 
the aſſignees, together with two other perſons, and the bank- 
rupt himſelf, agreed with the other aſſignee to buy the ſtock 
in trade for 1030 J. payable by inſtalments, 4001, of which 
was to be paid by the bankrupt himſelf, and the remaicing 
630 J. by the others, for which they gave notes of hand to the 
aſlignees; and two perſons joined with the bankrupt in the 
note for 400/, and took his bond to them as a counter ſecu- 
rity. 


The bankrupt was put into poſſeſſion of the whole of the 
effects, and continued to carry on the trade for four years 
without any interruption or demand, either by the aſſiguees or 
creditors, in which he made conſiderable profit, and then 
died inteſtate, without having obtained his certificate, and in- 
debted to ſeveral perſons ſubſequent to the taking out the com- 
miſſion, | 


The defendant Gizley took out adminiſtration, and poſſeſſed 
his effects; and being removed from being aſſignee, on account 
of his being adminiſtrator, after the death of the bankrupt, the 
Commiſſioners made a new aſſignment of his effects to the 
plaintiff, who brought the bill for an account, and to have the 
effects diſtributed under the commiſſion. 


Two Queſtions were made in the caule : 


1ſt, Whether the aſſignment, being after the death of the 
bankrupt, was a good aſſignment ? 


2d, Whether, under the circumſtances of the caſe, the 


creditors under the commiſſion have not loſt their priority ; 
an 


CASES IN CHANCERY, Ge. 


and the effects of the bankrupt poſſeſſed by his adminiſtrator, 


ought not to be applied, in the firſt place, in ſatisfaction of 
the ſubſequent creditors ? 


Counſel for the plaintiff, to the firſt Queſtion, cited tat. 
1 Ja. c. 15. as expreſsly giving the Commiſſioners the 
ſame power after the death of the bankrupt as they have in 
his life-time: and alſo the caſe of Tudway v, Bourne, before 
Lord CHANCELLOR, and afterwards in the Aing's Bench, 
where the aſſignment was after the death of the bankrupt; 
and though the validity of that aſſignment was not the Queſ- 
tion in the cauſe, yet it ſhews the ſenſe of the Court and Coun- 
{el to be, that it was not diſputable. 


To the 2d Queſtion, it was argued, That there was no ex- 
preſs agreement by the aſſignees, that the ſpecific effects, or 
their produce, ſhould be diſcharged from the demand of the 
creditors under the commiſſion. That the aſſignees could not 
have made ſuch an agreement without the conſent of all the 
creditors ; or, at leaſt, not without having called a previous 


Note, In the 
re port of that 
caſe in Bur- 
rows, the aſ- 
ſignment 1s 
ſtated as hav- 
ing been 
made in the 
life-time of 
the bank- 
rupt, 


meeting of them, and having the ſanction of ſuch of them as 


ſhould be at the meeting. That it is nothing more than a ſale 
of the effects to the friends of the bankrupt, who choſe to 
truſt him with the effects, which was at the peril of the cre- 
ditors under the commiſhon ſetting up their right to them. 
That every body was bound to take notice of the commiſſion ; 
and until a certificate is obtained, and confirmed under the 
Great Seal, or an expreſs agreement to diſcharge the bankrupt 
by all his creditors, he is incapable of gaining any property to 
himſelf, and his future effects will be liable to the creditors 
under the commiſſion. 


On the other ſide it was argued as a principle, That if a man 
lies by, and lets another perſon make uſe of his property, he ſhall 
not afterwards claim it. That the preſent caſe is exactly within 
that principle. The aſſignees knew that the bankrupt was to go 
on in his trade, accepted his note, with two ſureties for part 
of the money, by which they acknowledged his capacity. His 

| creditors 


TrovGu- 
TON 
againſt 
G1 LET. 
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creditors did the ſame, by ſuffering perſons to deal with him 
without any interruption, or making any demand upon him: 
many of them dealt with him themſelves. By this means they 
put it in his power to deal with other perſons upon credit. That 
it is a hard demand, and particularly with reſpect to the 6301, 
the original purchaſe money paid by the two other perſons; 
for the creditors under the commiſhon will by this means be 
paid twice over, by having the purchaſe money and the effeds 
too. Suppoſe the creditors had ſeized the effects in the poſ- 
ſeſſion of the bankrupt, the next day after they were ſold, it 
would not have been juſtifiable : the doing it at the end of four 


years makes no difference. 


As to the 1ſt Queſtion, little was ſaid upon it, further than 
obſerving, that it had not been ſolemnly determined; and that 
it ſeemed reaſonable, that the death of the bankrupt ſhould 
draw the line between the commiſſion creditors and the ſubſe- 
quent creditors. 


Lord CaMDen, Chancellor: 
The true Queſtion lies between the two ſets of creditors. 


There are two Queſtions made in this cauſe : 
1ſt, Whether the aſſignment after the death of the bank- 
rupt is good? | | | 


2d, Whether the creditors under the commiſſion have not 
loſt their priority ? 


To the 1ſt, Have no doubt. In Tudway v. Bourne, it was 
taken for granted, that ſuch an aſſignment was good. Iam 
inclined to think, there was no need of a ſecond aſſignment: 
all the perſonal eſtate which the bankrupt acquired afterwards 
paſſed by the firſt aſſignment. 


As to the 2d Point, Whether, under the circumſtances of the 
caſe, the commiſſion creditors ſhall loſe their priority ? 


This is the caſe of a man who has demeaned himſelf to the 
ſatisfaction of his creditors, and under ſuch behaviour ſuffered 


to trade for four years without interruption or claim. 1 believe 
. 
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it was the intention of the creditors, that he ſhould trade for 
his own benefit. - It is admitted, that an agreement in writing 
by all his creditors to diſcharge him, would have been ſufficient, 
and equal to a certificate. 


Q. Whether the whole of this tranſaQtion is not equal to 
ſach an agreement ? 


The aſſignees meant he ſhould be a reſtored perſon. They 


knew he was to go on in his trade; they took his note, and ſaw 


him give a counter ſecurity; and though the reſt of the credit- 
ors were not called together and aſſented, yet they knew that 
the bankrupt continued to trade, and that the effects were deti- 
vered over to him, and that he was trading with a multitude of 
perſons ; and in order to do that, it was neceſſary he ſhould 
take as well as give credit. This 18 a declaration to all man- 
kind, that he had ſufficient capacity. It falls within the princi- 
ple, That if a man having a lien ſtands by and lets another 
make a new ſecurity, he ſhall be poſtponed ; the common caſe 
of firſt mortgagee ſuffering a ſecond mortgage without giving 
notice of his ſecurity. 


Therefore I think that the creditors under the commiſſion 
ought to loſe their priority. 


Though this is the juſtice of the caſe, as between the two 
ſets of creditors, yet the bankrupt's effects ſhall not be abſo- 
lutely diſcharged. Ir admits of a different conſideration with 
reſpect to the bankrupt himſelf ; the creditors did not mean to 
diſcharge him, but only to wait for their debts. 
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Decree the ſubſequent creditors to be preferred to the com- 


miſſion creditors, out of the effects poſſeſſed by the adminiſtra- 
tor; and the ſurplus to be paid to the aſhgaces. 


SMITH againſt EVANS. 


OHN CLOG, on his marriage, ſettled an eſtate of 20/7. a- 
year on himſelf and wife, and the iſſue male of the mar- 
riage; then to truſtees for a term of years, upon truſt that in 
cale he ſhould die without iſſue male, and leaving one or more 
7Y daughters 


—— 


i2thand14th 
Nov. 1766. 


Eſtate ſettled 
on huſband 
and wife for 
life, and then 
to truſtees 
for a term, 
to raiſe por- 
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Vons for 


daughters, by 


leaſing, aſ- 
ſigning, or 
mortgaging. 
The huſband 
dies, leaving 
daughters at 
his death, and 
no iſſue male. 
The portions 
ſhall be raiſed 
in the life of 
the mother, 
out of the re- 
verſion. 


them is a widow, and the other about 40 years old. The de- 
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daughters living at his death, to raiſe 1201. for her or their 
portion, by leaſing, aſſigning, or mortgaging. 


John Chg died many years ago without iſſue male, leaving 
his widow, who is ſtill alive, and two daughters, the one of 


fendant, Evans, bought the reverſion, ſubject to the widow's 
eſtate for life, and to the payment of the 120/. after the death 
of the widow. | 


Bill by the daughters, to have the 120 J. raiſed in the life-time 
of the mother. 


After argument at Bar, Lord CHANCELLOR : 


The old rule, with reſpect to railing portions in the life cf 
the father or mother, and the authorities founded upon it, are 
ſtrictly right. The ſubſequent determinations, which have 
laid hold of circumſtances, indicating the intention of the 
parties that the portions ſhould not be raiſed till after the death 
of the father and mother, are ſuch as are not to be departed 
from : though I much doubt upon the reaſons which prevailed 
with the Court to make thoſe determinations; for the inconve- 
nience of a younger child ſtarving for want of his portion, is 
as great as the injuring of the eſtate of the eldeſt ſon, by 
raiſing the ſmall pittance of a portion out of a reverſion, There 
1s a difference between railing portions in the life-time of the 
father, and in the life-time of the mother, which ought to be 
attended to. 


The words of the deed are, 


« If the ſaid John Chg ſhall die without iſſue male, and 
leaving one or more daughters living at his death.“ 


By the words, the portions could not be raiſed in his life— 


time; but no ſuch care is ſhewn to prevent raiſing in the mo- 
ther's life-time. 


The next word is emphatical, viz. ther. 


The deed then directs the method. By /ea/ing, is ſaid to mean 
at rack-rent, and therefore like the caſe of Brome v. Berkeley. 
But 1 cannot underſtand it in that ſenſe, and will not conſtrue 


it ſo, unleſs I am compelled to it. It means leaſing upon 
fine. 
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ane. The eſtate is but 20 J. a-year. It is ſtrange to raiſe the 
portions by annual rents. This caſe is within the rule, and not 
within any of the authorities, which are diſtinctions out of it. 


DECREE the 120/, to be raiſed, with intereſt from the 
filing of the bill, 


ATTORNEY-GENERAL againſt CALDWELL. 


W MOOR made his will 15th July 1763, and gave 

the reſidue of his perſonal eſtate in theſe words: My 
« will is, That the remainder of all my effects, annuities, 
„ mortgages, bonds, or notes, with my houſehold furniture, 
« Kc. be ſold ; and what money they ſhall ſell for, I give to two 
«4 charity-ſchools for boys and girls of Sf, Andrew's, Holborn, 
« now kept in Hatton-garden, towards their education and 
« clothing for ever, to be divided into two equal parts, half to 


© each ſchool.” 


The mortgages were for years. 


Two Queſtions : 


1ſt, Whether the bequeſt, ſo far as relates to the mort- 
gages, is void by the ſtatute of mortmain ? 


zd, Whether the Court will not marſhal the aſſets, and 
apply the mortgages, in the firſt place to the payment of 
debts, in order to leave the larger fund for the charity ? 


The MasrER oF THE RoLLs was clear upon the firſt queſ- 
tion, that the bequeſt, as to the mortgages, is void by the ſta- 
tute of mortmain. The mortgages upon which the Court has 
given judgment, were mortgages in fee, and this is only a 
mortgage for years. But that makes no difference; it is an 
intereſt in land. The caſe of the Attorney-General v. Graves is 
an authority, that a term in groſs is within the deſcription of 
the ſtatute. 


Upon the 2d Queſtion, his Honour diſtinguiſhed between the 
Gale where a mortgage is given as a ſpecific bequeſt, and where 
it paſſes by the reſiduary bequeſt, enumerated and deſcribed 
amongſt the different ſpecies of eſtates, of which the reſidue 
6 conſiſts. 
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At the Rolls, 
17th Decem- 
ber 1766. 


Bequeſt of 
the remain- 
der of his ef- 
fects, annui- 
ties, mort - 
gages, &c. to 
a Charity. 

The deviſe of 
the mort- 
gages is void, 
but being 
part of the 
enumerated 
reſidue, the 
Court will 


order them to 


be applied 
firſt fo pay- 
ment of 
debts, before 
any other 
part of the 
perſonal 
eſtate, to 
leave a larger 
fund for the 
charity. 


On the iſt 
Queſtion 
were cited, 
Hall v. 

the Govern- 
ors of the 
Grey- coat 
hoſpital, at 
the Rolls, 
1747, and 
Attorney - 
General v 
Meyrick, at 
the Rolls, 
6th Novem- 
ber 1750. 


On 2d Queſ- 
tion, Attor- 
ney- General 
v. Graves, 
and the At- 
torney-Gen. 
V. Tyndall. 
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In Chancery, 
Dec. 1; 66. 


Bequeſt of 
money to the 
corporation 
of Queen 
Anne's Boun- 
ty, held word; 
it being a 
rule of the 
corporation, 
to lay out 
money in 
land, unleſs 
otherwiſe 
ſpecially 
directed. 
Bequeſt to 
the moſt ne- 
ceſſitous of my 
„relations,“ 
ſhall go ac- 
cording to 


the ſtatute of 


diſtributions. 
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conſiſts. In the former caſe it cannot be firſt applied to pay 
debts, but in the latter it may; and his Honour gave directions 
accordingly, that the mortgages ſhould be firſt applied, 


Note, This is not properly marſhalling aſſets, but arranging 
the different ſpecies of perſonal eſtate. 


Wrpwore againſt Wooproprr, 


ICHARD WIDMORE, by his will of zoth Ofober 1764, 
gave to the corporation of Queen Anne's Bounty the ſum of 

200 J. of lawful money of Great Britain, to augment ſome 
poor vicarage in the counties of Bucks or Southampton; and 
after ſeveral other legacies, directed the reſidue and remainder 
of his ſubſtance, perſonal eſtate, and effects, to be divided into 
three equal parts by his executors ; one third part to be given 
to ſome public charity, and declared thoſe for augmentation | 
of poor vicarages, or the propagation of the goſpel, he liked 
beſt; another third part to be diſtributed among ft the moſt nech 


fitcus of his relations by the father and mother's ſide; and the 


other third part to ſome public charity; and made plaintiffs 
executors. The teſtator died ſoon afterwards, leaving the de- 
fendant Mary Weodreffe, the only next of kin beth on the 
father and mother's ſide, being the only child of the teſta- 
tor's ſiſter. 


Two Queſtions were made in the cauſe by the defendant 
Mary Woodreffe. 


iſt, Whether the legacy given to the corporation of 
Queen Anne's Bounty is not within the ſtatute of mort- 
main, by reaſon that the Governors are bound by certain 
rules made by them, and confirmed by the King, under the 
Great Seal, to lay it out in the purchaſe of land? 


2d, Whether the defendant, Mary Woodrefe, is not en- 
titled to the third part of the reſidue given to the moit necel- 
ſitous of his relations by the father and mother's ſide ? 


It was argued on behalf of the Governors of Queen Anne's 


Bounty, upon the 1ſt queſtion, That the word“ purchaſe” 
ſtands 
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ſands alone in the rules, without any other word added to it; 
and is not to be confined to the purchaſe of land, but extended 
to any other purchaſe in which the money can be laid out, as 
in the public funds. That it is to be underſtood merely as 
an appropriation in any way, in oppoſition to penſion. That 
if it is confined to purchaſe of lands, yet it was ſaid only to 
affect the original fund, and not private donations. That ad- 
mitting it does affect donations, yet by the 13th rule it is 
declared not to affect ſuch donations as are given with par- 
ticular directions. That this is a bequeſt with particular 
directions. That the Court is to preſume that the teſtator 
knew of the ſtatute of mortmain, and likewiſe the rules of 
the Governors; and that if he made a general bequeſt to this 
charity, it would be void; and therefore muſt be preſumed to 
have intended that the Governors ſhould diſpoſe of it in ſuch a 


way as not to be within the ſtatute ; and that this amounts to, 


and ought to be conſtrued a ſpecial direction. 


A Queſtion was made by the Court, and lightly argued by 
the Counſel for Queen Arne's Bounty, Whether the Crown 
might not, under the reſervation in the charter, make a new 
law to enable the corporation to take legacies, without being 
bound to lay them out 1n the purchaſe of land ? and whether, 
if ſuch a new law was made, it would not extend to this caſe ? 


To the 2d Queſtion, it was argued by the Counſel for the 


two Boults, who were firſt and ſecond couſins on the mother's. 


fide, That the word “ relations” ought not to be confined to 
ſuch only as are entitled under the ſlatute of diſtributions, 
but to be extended as far as ſecond couſins. That the teſta- 
tor, by making uſe of the word“ neceſſitous,” meant, that the 
more diſtant relations ſhould have the benefit of this charity, 
in caſe they were fit objects for it; and the caſe of Jones v. 
Beale, 2 Vern. 381. was cited. That he meant more than one 
ſhould have the beneſit of this deviſe, by making uſe of the 
word © diſtributed;“ and that the Boults are the neareſt rela- 
tions on the mother's ſide next to Mary Wordroffe. 


On the other ſide, it was argued for Mary Woodroffe, by my- 
ſelf and Mr. Coxe, upon the 1ſt Queſtion, That the bequeſt to 
the Governors of Queen Annes Bounty is void by the ſtatute, 

7 4 : being 
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being an indirect bequeſt of money to be laid out in land; for 
by their rules they are bound to lay out, not only the fund 
given them by Act of Parliament, and the King's charter, but 
alſo all private donations, in the purchaſe of land, unleſs the 
donor ſhall give particular directions for the diſpoſition thereof. 
That by the firſt rule it is declared, that the augmentations to 
be made by the corporation ſhall be by the way of purchale, 
and not by way of penſion. That the word “ purchaſe” mutt 
be underſtood purchaſe of land, in contradiſtinction to penſion. 
That the Governors have always underſtood it fo, and have 
conſtantly augmented vicarages by the purchaſe of lands when- 
ever they could get it. That the 16th rule makes this con- 
ſtruction on the word “ purchaſe” clear, for by that rule the 
Governors are empowered, at their General Court, to diret 
the money in the Treaſurer's hands to be placed out for the 
improvement thereof, upon ſome public fund, or other ſecu— 
rity, till they have an opportunity of laying it out in proper 
purchaſes. That by the 13th rule, where the gift (hall be ge- 
nerally to the corporation, without any particular direction, 
the ſame ſhall be applied as the reſt of the fund or ſtock of the 
corporation is to be applied. That this is a general bequeſt, 
and not attended with any particular direction, and therefore 
neceſſarily to be laid out in land, conſequently a bequeſt within 
the ſtatute of mortmain. 


As to the Queſtion made by the Court, it was argued, That 
no new rule could alter this caſe, unleſs it was made with a 
retroſpect, which could not be without violation to the rules of 
law with reſpect to property. That the legacy in queſtion, if 
good, took place at the death of the teſtator, or was void, and 
the right to it at that inſtant veſted in ſome other perſon, That 
if a new rule, made at this time, was to enable the Governors 
to take the legacy, it would, by an after-a&t, diveſt the pro- 
perty out of the reſiduary legatees, which the law veſted in 
them at the death of the teſtator. To which the Court aſſented. 


To the 2d Queſtion, it was argued, That none could be en- 
tiled but ſuch as were next of kin within the ſtatute of diſtri- 
butions. That the word “ relation” being vague and uncer- 


tain, the Courts have drawn the line, and confined the extent 
of 
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ef that word to ſuch only as are entitled under that ſtatute. 
That it has been ſo determined in ſeveral caſes upon the word 
& relations,” both where it has ſtood alone, and where it has 
been accompanied with the word poor, or neceſſitaus. The caſe 
of Roach v. Hammond, Pre. in Ch. 401. and Thomas v. Hele, 
caſes in Lord TALBOT's time, are authorities upon the word 
« relations” only. The caſe of Carr v. Bedford, 2 Cha. Rep. 
146, Griffith v. Jenes, 394. Tſaac v. Defriez, at the Rolls, 2 3d 
February 1754, Brunſden v. Noolridge, at the Rolls, 21ſt and 
25th June 1765, are authorities on the word © relations,” or 
« kindred,” accompanied with the word © poor.” That the 
caſe in 2 Vern. ſeems to admit the doQtrine, by catching at a 
ſingle determination on a bill brought by a reſiduary legatec, 
which could not properly introduce the queſtion. 


Lord CHANCELLOR: 


There are two Queſtions. 


As to the firſt, I am clear of opinion, the legacy cannot be 
ſupported, becauſe it muſt of neceſſity be laid out in land. I 
would go as far as I can to give it effect, becauſe it is a moſt 
commendable charity, and if it is void, it will fall into the re- 
ſidue which is given to charity, but I cannot give it effect. 
The charter of rules, which are confirmed by the Crown, te— 
ſerves power to the Crown to alter, vary, and make new laws. 
Theſe rules are of force till the time they are altered. They 
were in force at the death of the teſtator, when the legacy was 
to take place. By the 13th rule, donations not given under par- 
ticular directions are to go as the general fund. Argued, that 
the word * purchaſe is not to be confined to purchaſe of land 
only. But I am to take it' in the ſenſe the Crown did when 
the rule was made. The word ** purchaſe” is put in oppoſi— 
tion to penſion. The 16th rule is deciſive ; it directs the mo- 
ney to be laid out in the public funds, or ſecurities, till laid 
out in purchaſe, Q. Whether any particular directions in th's 
cale? Argued, that conſidering the ſtatute of mortmain, the 
Court may collect a particular direction, from intention that it 
ſhould be laid out ſo as not to fall within the ſtatute. Though 
the mortmain ſtatute has made conſiderable alterations, yet I 
do not underſtand it was made to prevent charities, I cannot 
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conſider it as given under a ſpecial direction, without addin 
many words to the will, which cannot be done. If there can 
be a general bequeſt to the corporation, this is one, except ag 
to the counties in which the augmentation is to be made. The 
teſtator ſeems to have known the rules of the Society in caſe of 
a donation of 200. by adding another to it; and from thence 
I collect his intention that the legacy ſhould be laid out in 
land. The caſes cited are not applicable, Soreſby v. Hollins 


was in the alternative. Grimmett v. Grimmett gave a latitude 


'N. Mr. Mon- 
tague was a 
Maſter in 
Chancery, as 
well as Se- 
cretary to the 
Jociety. 


mine the queſtion. 9 


of option, and it was impoſſible, while the ſtatute of mortmain 
ſtands in force, that it could be laid out in land to the ſatisfac- 
tion of the truſtees. There was no ſolemn determination in 
Grey ſon v. Atkinſon, but looſely taken up by aſking a queſtion 
of Mr. Montague, the Secretary of the Society, who was upon 
the Bench, It was a ſmall legacy of 40/. It appears by the 
Regiſter's book, that the queſtion was reſerved, and never 
came on again; ſo that caſe is out of the way. 


As to the next point, Whether the Court ſhould adjourn the 
cauſe till new regulations are made ? I have no doubt but the 
Crown may alter and make new laws; but they cannot have 
a retroſpect. The legacy muſt veſt at the death of the teſta- 
tor, or be void at that time, and the right veſts in another. 


To the 2d Queſtion : Several caſes have been cited, all pro- 
ceeding upon the ſame ground, making the ſtatute of diſtribu- 
tions the rule to prevent an inquiry, which would be infinite, 
and would extend to relations ad nfinitum. The Court cannot 
ſtop at any other line. Thus it would clearly ſtand on the word 
« relations” only; the word * por” being added makes no 
difference. There is no diſtinguiſhing between the degrees 
of poverty ; and therefore the Court has, as was unanſwerably 
argued, conſtrued the will as if the word“ poor” was not in it. 
2 Vern. 381. was taken up by Lord Keeper WRIGHT, as hav- 
ing found a ſingle precedent, and glad to lay hold of it, but all 
the other caſes cited on the other ſide are uniform and clear. 


N. The Counſel for the Governors of Queen Anne's Bounty 
cited Soreſby v. Hellins, Grimmett v. Grimmett, and Grey/on v. 
Atkinſon, the laſt as a determination in point; but on ſearching 
the Regiſter's books, it appeared, that the Court did not detet- 
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Dax AND CHAPTER of CHRISTCHURCH again 
Barrow. 


COENERAL GUISE, by his will, gave all his pictures, 

drawings, and prints, to Chriftchurch College, Oxford, to 
be kept, and none of them to be ſold, they being a good collection. 
He lived ſeveral years afterwards, and, after making his will, 
parted with ſome of the pictures, and acquired above one hun- 
dred new ones. 


Q. Whether thoſe which he acquired after making his will 
paſſed ? 


. T6 ey: $ 
Lord Ca Mx DEN, Chancellor : 


1 am clear, that the pictures which he added to his collection 
after making his will paſſed by the deviſe to Chri/cburch Col- 
lege, upon this principle, that the perſonal eſtate is conſidered 
as fluctuating. It would be fo, in caſe of a deviſe of all a man's 
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perſonal eſtate generally. The ſame rule holds in caſe of a de- 


viſe of the whole of any ſpecies of his perſonal eſtate. Caſes 
have gone ſo far as to extend the rule to the deviſe of a flock of 
ſheep. The caſe of All-Souls College v. Cadrington, 1 Wms. 597. 

confirms this rule. The caſe of Gayer v. Gayer is in point, 


HILL againſt SPENCER. 


HOMAS HILL, who kept an oil-ſhop in London, and when 
about twenty-ſeven years old became acquainted with the 
defendant Spencer, who was a common proſtitute, and was 
proved to have been ſo for ſeven years before. He provided a 
lodging for her, and continued criminal familiarity with her 
for two years, to his death, during which time he paid for her 
lodgings, which were at three different places, and allowed her 
two guineas a-week. Her name was Chamber, but upon her 
going to be kept by Hill, ſhe changed her name to Spencer; 
and Hill paſſed by the ſame name, and gave out to the perſon 
where ſhe lodged, that he was her huſband. It appeared in 
8 A evidence, 
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1767. evidence, That after ſhe went to be kept by Hill, ſhe lay with 
——_— one Perry, who was an acquaintance of Hills. That ſome time 
Fes oY before his death, Hill offered to give her 1000 J., which ſhe 

refuſed, ſaying, it would hurt him to draw it out of trade; 
and that Hill thereupon reſolved to make a proviſion for her, 
and gave a bond, conditioned to pay her 50 J. a-year for her 
life, and paid her down the firſt quarter's intereſt immediately, 
That talking of his brother upon the occafion, he ſaid, he was 
ſure his brother would not after his death diſpute any provi- 
ſion he ſhould make for the defendant. Upon the death of 
Hill, which happened ſoon afterwards, his brother paid two 
quarters of the annuity, and then refuſing to pay any more, 
filed this bill, for an injunction to prevent the defendant pro- 
ceeding at law, and to have the bond delivered up. 


It was argued for the plaintiff, That the Court diſtinguiſhes 
between a bond given in caſe of a ſeduction, which is conſidered 
as præmium pudoris, and a bond given to a common proſtitute. 
That the Court does not in the latter caſe require evidence of 
actual fraud, but proceeds upon principles of public utility, 
and preſumes that common proſtitutes are full of arts and de- 
ſigns; and ſuch preſumption is made from general principles of 
policy, to diſcourage the offence. That the Court will ſet aſide 
marriage brocage, bonds, &c. upon the ſame reaſoning. That 
there is evidence of her unfaithfulneſs to Hill, by being fami- 
liar with Perry. And the caſes of Maley v. Norton, 1 Vern, 483. 
and Matthew v. Hanbury, 2 Vern. 187. were cited. In the laſt 
of theſe caſes the Court thought the caſe much ſtronger for re- 
lief, where the bill was brought by the executor, than where 
it was brought by the party himſelf, 


On the other ſide it was argued, That this was not the caſe 
of a raw, unexperienced young man, nor of a doting old man; 
nor was it the caſe of a bill brought to augment aſſets, for the 
ſake of creditors, Hill having left conſiderably to the plaintiff, 
his brother. That there was no evidence of fraud in obtaining 
the bond: on the contrary, it was the voluntary act of H. 
out of gratitude for an act of generoſity of the defendant in 
refuſing the 10007. That it was too much to ſay Hill could 


not make a proviſion for her. That no principles of equity 
reſtrain 
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reſtrain a "perſon of an immoral character from receiving a 
bounty. That Perry's evidence was not to be regarded; a ſin- 
gle inſtance of proſtitution after ſhe went to be maintained by 
Hill. That it was not to the reputation of Perry to diſcloſe it, 
which he was not obliged todo; and probably it was with tho 
knowledge of Hill, with whom he was intimate. 


Lord CAMDEN, Chancellor : 


I am clear in my opinion, that the plaintiff is not entitled to 
relief, The caſes which have been determined againſt ſecurities 
given to common proſtitutes went upon the circumſtance of the 
ſecurittes being given previous to the cohabitation ; a confideration 
which being Tux is in its nature, the Court has relieved again 
them, In this caſe, the bond was not given for a conſideration, 
but was voluntary. Hill had reſort to her for near two years 
before he gave her the bond. Paſt ſervices could not be a conſi- 
deration at Law, and nothing was ſtipulated for the future. 
There is no principle in Equity which ſays a man may not give 
a voluntary bond to a common proſtitute; it would be going but 
a little further to ſay, he could not give her money without 
her being liable to be called upon for it. There is no circum- 
ance of fraud in this caſe ; and I do not think, that in the 
caſe of a voluntary bond, the obligee being a common proſti- 
tute is of itſelf a ſufficient ground for relief. As to Perry's 
evidence, I lay no weight on the act of familiarity with him. 
He appears to have been intimate with Hill; was the perſon 
that firſt introduced Hill to the defendant ; and probably was 
in partnerſhip with Hill in the maintaining her, or at leaſt his 
familiarity with her was known to Hill. 


Dis8M1ss THE BILL. 


 GraveNoR againſt HALLUM-. 


R OBERT GOLDSBURY, by his will of the 20th January 

1765, gave to the plaintiffs (whom he made executors) 
and their heirs his meſſuage wherein he dwelt, with the appur- 
tenances, in the pariſh of Saint Clement in Ipſcoich, but ſubject 
to the ſeveral annual payments, making together 10/., therein- 
after 


V 


643 
1767. 
— ned 


Hitt 


- againſt 
SPENCER. 


Robinſon v. 
Coxe. 3oth 
* 1741. 
rieſt v. 
Perrot. 


. 2. 


. 46/1 


In Chancery, 
Oth March 


1767. 
Deviſe of 


lands to be 


ſold, and part 
of the money 
ariſing by 

ſale to go to 
charitable 

1ſes : and the 
reſidue of the 


- 2 — — — oa i —— _ Sg <R, S: — 
— — 
— * bY Y Ax 7 * 
— oͤꝓuaꝝu— — Uo ney — oo — AY Ts a —— >. 
£ IN K — —_ 


— TS — o mw — — —_— 
— 22 . . — 2 
— — — — 
* — — 
— — - 


= — — —— — — ä A—ͤ— 
= Rs — — — — 
= ET 


644 
1767. 


— — 
Gravenor 
againſt 
Harilum, 


money is given 
over. 

So much as 
is given in 
mortmain 
ſhall lapſe to 
the heir, and 
not go ro the 
reſiduary le- 
gatees, 
Bequeſt of 
annuity out 
of land to 
churchwar- 
dens, to keep 
a family 
vault in re- 
pair, is void 
at law; but 
the heir at 
law ſhall be 
ſubject to the 
truſt. 


CASES IN CHANCERY, Oe. 


after given, and for ever charged thereon ; and alſo all other his 
real eſtates, upon truſt to be by them abſolutely ſold, as ſoon as 
might be after his death, and for the beſt price, and the money 
ariſing by ſale, and the rents and profits of the real eſtate unti! 
fale, together with the reſidue of his perſonal eſtate, he willed 
ſhould be applied, in the firſt place, in payment of his funeral 
charges and debts, and for reimburſing his truſtees and execy- 
tors their reaſonable coſts, damages, and expences, and, in the 
next place, in the payment of his legacies. He then gave ſeveral 
legacies ; and all the reſidue of his money ariſing by ſale of the 
ſaid real eſtate, and by the rents and profits till ſold, and of his 
perſonal eſtate after ſuch deductions as aforeſaid, he willed 
ſhould be divided into four parts, which he diſpoſed of in man- 
ner therein mentioned. 


He then diſpoſed of the 10 J. a- year, vig. two ſums of 205. 
a year each to the churchwardens of two different pariſhes, for 
ever, to be laid out in repairing his family vaults in each of 
thoſe pariſhes. The reſt was given clearly to charitable uſes. 


Bill by the truſtees and executors, for the directions of the 
Court. | 


Two Queſtions were made: 


1ſt, Whether the deviſe of the two ſums of 205. each, for 
repair of the family vaults, was void ? 


2d, Whether the charity deviſes, which are clearly void by 
the ſtatute of mortmain, and alſo the two ſums of 20 x. each, 
in caſe they are void, ſhall ſink into the eſtate for the benefit 
of the reſiduary legatees, or be conſidered as ſo much of tho 
real eſtate undiſpoſed of, and go to the heir at law ? 


Lord CAupEN, Chancellor: 

To the iſt Queſtion, I am of opinion, the whole 10/1, was 
void. The two ſums on which the doubt is made are trifling 
in themſelves, and mixed with others that are clearly void. 
They are given to churchwardens, who are not a corporation, 
to take, and therefore are void at law; and being ſo, a Court 
.of Equity will not appoint new truſtees, to ſet them up. 


12 
2. They 
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2. They are not blended with the charities, but are diſtin&t 1767. 
ſums directed to be applied for that particular uſe; and though Gee? 


me churchwardens could not take, yet the deviſe is good, and E 
the heir at law is a truſtee. 


To the ad Queſtion, It is material, that che reſiduary lega- 
tees are not ſo of the land itſelf, but of the money after the 
land is fold. I am of opinion, that the heir at law is entitled. 


The diſtinction between reſiduary legatees taking lapſed lega- 
cies and reſiduary deviſe not taking lapſed deviſe of real eſtate, 
3s ſettled. The rule as to the real eſtate is, Where the inten- 
tion of the teſtator is to deviſe the reſidue excluſive of a part 
given away, the reſiduary deviſee ſhall not take that part in any 

event. If he had ſaid, * I give my eſtate over and above the 
rent charge,” it would have been more plain: it is the ſame | 
thing as if he had ſo expreſſed himſelf. The rent charge is 
ſevered for ever from the deviſe which he gives to the reſiduary 
legatees. The eſtate is to be ſold, and the money divided: and 
this differs the caſe from Fack/on v. Hurlk : the charge in that 
caſe being by a ſeparate inſtrument, makes no difference from 
the caſe of its being in the will itſelf. I reſt my opinion alto- 
gether on the intention of the teſtator, and on the ſtrong re- 
luctance in the Court to diſinberit an heir at law. 


SMITH againſt Cav. ; rock Mey 

| LC. A. . ＋. 5 
rr. . e 
AMUEL PAPILLON, citizen of L „ by will, gave the Bill of re- 


: f for er- 
teſtamentary moiety of his perſonal 3 to truſtees, upon -L 


truſt to buy land and convey to his ſon for life, remainder to 2 lie 
the heirs of the body of his ſon, remainder to the children of years from 


; e makin 
bis three late ſiſters, Phæabe Smith, Mary Ball, and Ann Gledball, of the de 5, 


. . . 12 cree. . , Ae. i 
and the heirs of their bodies, as tenants in common, each of The 4 e. 
his three late ſiſters? children to have an equal third part there- os Ons 
of; and in default of ſuch iſſue, to his own right heirs. from the in- 


rolment, 
Bill brought by the fn againſt the truſtees, to have the mo- 
ney laid out: and on the 15th July 1728, the cauſe was heard, 
when the MASTER oF THE ROLLS declared, That the plain- 
* 8 B tiff 
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1767. tiff was entitled to an eſtate for life only; and ordered the mo- 

ney to be laid out and ſettled on the plaintiff for life; remain- 

againt der to his firſt and other ſons in tail; remainder to the then 
children of the teſtator's three ſiſters in tail, as tenants in com- 
mon ; with remainder to teſtator's right heirs. 


The plaintiff appealed from the decree; and the cauſe was 
heard before Lord KI NG, Chancellor, on 5th February 17315 
when it was decreed, That the eſtate to be purchaſed ſhould be 
ſettled, in default of iſſue male of the plaintiff, on the plaintiff's 
daughters reſpectively in tail, with croſs remainders to the 
daughters in tail; and for want of ſuch ifſue of all the daugh- 
ters, then to the children of the teſtator's three ſiſters, as in the 
former decree. 


This laſt decree was not inrolled till the 5th March 1764; 
and on the 1loth June 1766, by motion, application was made 
to open this inrolment, and refuſed, _ 


Upon that, the plaintiff and two of the defendants petitioned 
for a bill of review, upon two grounds : 


iſt, Becauſe the decree has directed the eſtate when pur- 
chaſed to be ſettled in ſuch a manner, that on failure of iſſue 
of Papillon the ſon, the ſame ſhould go in remainder to the 
then defendants, the children of the teſtator's three liſters, 
Phæbe Smith, Mary Ball, and Ann Gledball, in tail, as te- 
nants in common; by which direction the then children 
would take per capita, and not per ftirpes; which is contrary 
to the expreſs direction of the will, that each of his three 
ſiſters children ſhould have an equal third part. 


2d, That the intention of the teſtator was, that there 
ſhould be croſs remainders. 


Is was ſaid, That the decree ought not to operate by way of 
bar, only from the time of inrolment. 


| On the other fide, it was inſiſted, That the inrolment had 
l relation to the time of the decree; and that the length of time 
ſince the making the decrees was a bar to a bill of review, be- 
ing thirty-nine years ſince the firſt decree, and thirty-four ſince 
the laſt. : | 

| 1 The 
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The caſe of Edwards v. Carrol, in the Houſe of Lords, was 
cited as an authority in point, that a bill of review will not lie 
after twenty years. | 


Lord CAMDEN, Chancellor, after taking time for conſideration : 


This is a petition for review, upwards of thirty years after 
the decree, ſuggeſting error on the record. 


Error on one point is apparent enough; but in all theſe 
queſtions, which turn on the limitation of time, the right is 
never taken into conſideration : for the ſtatute was made to bar 
right, and not give remedy in dubious caſes. The rule, U? fit 
finis litium, operates againſt caſes of right, rather than in caſes 
of wrong. | 


The Queſtion is, Whether the petitioners are barred by 
length of time ? 


I am of opinion, they are barred. 


This bill of review is like a writ of error, to reverſe a 
decree, 


This is a very different caſe from a bill of review brought on 
new evidence. I confine myſelf to bills of review for error 
apparent. 


There are two Queſtions: 
iſt, What is the length of time to bar a bill of review? 
2d, From what period the time is to be computed ? 


To the 1ſt, Twenty years is the proper period. 
Edwards v. Carrol ſettled this point. 


Nothing can demand the aſſiſtance of the Court but conſcience 
and reaſonable diligence. 


Laches and neglect are diſcountenanced here; and therefore it 
Was neceſſary to introduce a limitation. 


Lord NonTH fays right, viz. Though there is no ſettled 
limitation to a bill of review, yet after twenty years I will not 


reyerſe, but for very apparent error. 
6 - As 


J. e. . 
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1767. As the Court had not legiſlative power, the Court could not 
TT” limit the time; but as foon as the Parliament had limited the 
A time of bringing actions at law, Courts of Equity adopted the 
rule, and applied the parliamentary rule to equitable caſes, 
Twenty years is the time fixed by 10 V. 3. to bring error of 


fine or recovery. 


Q. From what time the period is to be computed ? whether 
from the decree, or from the inrolment? And in this reſpe& 
this caſe differs from the caſe of Edwards v. Carrol, 


If it was from the inrolment, the limitation would be very 
uncertain ; for as the inrolment is caſual and uncertain, bills of 
review would be more ſo. 


This conſideration is ſufficient to ſhew, that the inrolment is 
not the time. But I ſhall ſhew it muſt be from the decree; 


iſt, From the decree itſelf. 
2d, The inrolment muſt relate to the decree. 


The reaſon of the bar is, that the party has neglected to 
bring his ſuit. 


This neglect begins from the decree, when he is aggrieved, 


At law, the writ of error goes from the time of the judgment. 


In this Court, inſtead of writ of error, the party have two 


remedies, either by rehearing before inrolment, or bill of re- 
view after inrolment. 


8 This Court will allow but twenty years for bill of review. 


Objected, that twenty years have not elapſed ſince the inrol- 
ment. 


Look into all the ſtatutes of limitation, and you will find the 
time begins to run at law from the title accruing, or the time 
when the party 1s aggrieved. 


In this Court, the time runs from the pronouncing of the 
decree. The act of inrolment is only an entry of the decree- 


The Court allows the party time to make the record, The 


— 
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The order for the inrolment is nunc pro tunc. 


Though this is the caſe of a bill of review, yet the ſame 
doarine will hold in the caſe of a bill of rehearing after 20 


Years. 


Moopy again Moopy. 


EWR MOODY, tenant in tail under his father's will, 

with a contingent remainder in fee to himſelf, being about 
to marry, in I17c9g, conveyed (by way of immediate uſe) to 
the uſe of himſelf and his intended wife, for their lives, with 
remainder to the heirs of their bodies, remainder to himſelf and 
his wife in fee. 


Edwerd Moo iy afterwards made his will, and deviſed part of 
the eſtate, of which he had ſuffered a recovery, to his younger 
fon, after the death of his wife. 


The wife dies, and the eldeſt ſon ſets up a title to the eſtate. 
The Bill was brought by the younger ſon. 


It was argued ſor the plaintiff, That the conveyance being 
before marriage, the huſband and wife were entitled in moieties, 
and in that reſpe& differed from the caſe of a conveyance to 
huſband and wife after marriage; and that the recovery in 
which only the huſband is vouched, barred a. moiety of the 
eſtate, This was ſaid to be doubted in Cuppledeke's cale, 3 Co. 
but was ſettled in Hallet v. Saunders, 3 Lev. 107. Pig. 38, 39- 
66, 67. and Sir Thomas Wyat's caſe, Dy. fo. 122. were cited. 


It was argued for the defendant, 1ſt, That there being a co- 
venant in the ſettlement, to do further acts, by fine, recovery, 
Kc. the recovery ſuſfered by Edward Mody is to be conſidered 
as an act done, not in deſtruction, but in confirmation of the 
ſeitllement. Mitchel v. Clarke, in Farr. was cited. 


2d, That the huſband and wife were ſeiſed of an entire 
eſtate, which, according to Lord Cote, is inſeparable, and there- 
fore the recovery, in which the huſband alone was vouched, 
Was void 27 799, 


8 C In 


In Chancery, 
24th Jan. and 
zoth May 
1767. 
Tenant in 
tail conveys 
his eſtate to 
the uſe of 
himſelf and 
his intended 
wife, for their 
lives, with 
remainder to 
the heirs of 
their bodies, 
and after 
marriage ſuf- 
fers a reco- 
very. The re- - 
covery bars 
but a moiety, 
and is a ſe- 
verance of 
the joint 
eſtate, 
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1767, In reply, it was ſaid, As to the 1ſt Queſtion, That Edward 

Moovy Moody being ſeiſed of two eſtates tail, the recovery barred both ; 

Re pax. and as to the ad, the diſtinction was relied on, between a joint 
eſtate given to the huſband and wife before marriage, and 
a joint eſtate given to them after marriage; the former is 
leverable, the latter not. 


| Lord CAMDEN, Chancellor, after taking time, from the 24th 
tee bei 41 of Fanuary to the zoth of Borat for conſideration, gave his 


— . 
ii , opinion: ä 8 
ane i 
oat ova iſt, That the recovery was a confirmation of the ſettlemen', 


4 off . 2. L . . . 
* of and not a deſtruction of it, being to be conſidered as a bar of 


Ae , e. is *s the old entail only. This 1s a flight Queſtion, and deſerves 

rj 1404 be, „ little notice; where tenant in tail is vouched, he comes in of 

A's . {i +4 every eſtate he has; if it had been his intention only to have 
n in WE 7 barred the old entail, he would have declared ſo. 


4-147 bees, 
S 2 be: 9 2d Queſtion, which is the only one deſerves ſerious conſi- 
„ deeration, is as to the operation of the recovery. In general, a 
| fine or recovery by one joint tenant only, fevers the joint 
. tenancy, and operates on a motety, G. Lit. 187. makes the 


diſtinction between a joint eſtate given to the huſband and wife 
during the marriage, and a joint eſtate to them before mar- 
riage. In the former caſe their intereſt is not ſeverable, in the 
latter caſe they take in moieties, 


The doubt in Cuppledeke's caſe aroſe on a joint eſtate during 
marriage; and 3 Leon. 107, is miſtaken as to Lord Coke's 
doubt, for the caſe of a joint eſtate before marriage is not men- 
tioned in Cuppledeke's caſe, mY 


This Queſtion ſeems to have been determined in Sinwmond” 
Caſe, Mo. The only doubt is, Whether the huſband and wite 
can hold in moieties ? and in that caſe all the Judges held there 


be ſeveral eſtates tail between huſband and wife. 


It follows, that the recovery in this caſe is a ſeverance of the 
Joint eſtate, and paſſes a moiety. 


J — — 
* — 
E 
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Harris againſt Barnes and Others. 


D* CONINGS, by will, gave 200 J. to the defendant Stone, 
| to be laid out in repairing the free chapel of Grendon 
Court, part of his eſtate. 


Lord CHANCELLOR was clear, that it was not within the 
words or the meaning of the ſtatute of mortmain. 


The words of the ſtatute are, to be laid out i purchaſe of 
« lands,” &c. 


The meaning and intention of the act was, to prevent in- 
creaſe of lands, &c. in mortmain, beyond what was ſo at the 
time the act was made. 


This legacy is only to ſupport that, which at the time of the 


will was in mortmain. 


Note, It was not argued at the Bar, but taken up by Lord 
CHANCELLOR, upon the Attorney-General's mentioning it. 


Jones againſt WILLIAMS. 


OHN WILLIAMS, by his will, taking notice, that the 
IJ town of Chepflow was much in want of good ſpring wa- 
ter, and that there was a ſubſcription ſome time ſince ſet on 
foot for bringing the ſame to the town, but by ſome miſunder- 
ftanding was dropped, he gives 1000 J. to ariſe by ſale of his 
real eſtate, for the purpoſe of bringing ſpring water from St. 
Arvans, or elſewhere, to the town of Chep/iow, for the uſe of 
the inhabitants for ever, which 1s to be laid out by bis truſtees 
and executors in bringing the ſaid water to the ſaid town, and 
making conduits and reſervoirs ; and gives 200 J. if wanting, 
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Ia Chancery, 
yth july 
1767. 
Legacy to be 
laid out in 
repairing a 
free chapel. 
is not within 
the ſtatute of 
mort main. 


= 


Bequeſt of 
10001. by 
ſale of lands, 
to be applied 
in water- 
works, for the 
uſe of the in- 
habitants of a 


town,1s with- 


in the ſtatute 
of mortmain. 
It is a public 
charitable 
ule. 


and ditects a ſum to be left in the Bank of England, or an eſtate 


bought with it which will bring in 10/. a-year, to keep the 
water-works in good order. 


Whether void by the ſtatute of mortmain ? 
6 ; 


Lord 
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Jones 
againſt 
WiIiLLlAaMS. 
— — 


&c. The ſupplying of water is neceſſary as well as convenient 


20th and 23d 
Nov. 1767. 


Owner of 
8-16ths cf a 
lip, mort- 
v:pes them. 
He after- 
wards ſells 
the 8-16ths 
to different 
- perſons, one 
ofwhom, 
the plaintiff, 
took poſſeſ- 
ſion of the 
thip, and got 
poſſeſſion of 
the grand bill 
of ſale, upon 
Which the 
names of all 
the pur- 
chaſers were 
indorſed, but 
there was no 
date to it. 
Held, the 
mortgagee 
ſhould be 
preferred. 


he. . Fe g other perſons, 


- poſſible. That Cuutts and Stephens* debt was lent only upon 
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Lord CHANCELLOR: 


Definition of charity; a gift to a general public uſe, which 
extends to the poor as well as to the rich: many inſtances in 
the ſtatute 43 E/z. carrying this idea, as for building bridges, 


for the poor and the rich. 


Declare the deviſe for ſupplying the town of Chepftow with 
water is within the ſtatute of mortmain, and void. 


GiLLEsry againſt CouTTs. 


UNCAN EYRE, being owner of a ſhip, and as ſuch in 
poſſeſſion of the grand bill of ſale, makes an aſſignment 

of 6-16ths to eight different perſons; after that he mortgages 
13-16ths (though in fact he was only entitled to the remain- 
ing 8-16ths) to the defendants Coutts and Stephens, bankers at 
Edinburgh, for balance of accounts. He then ſells the remaining 
8-10ths to different perſons by aſſignments. The plaintiff was a 
purchaſer of 1-8th, and beſides an aſſignment, took a formal poſ- 
ſeſſion of the whole ſhip, and got the grand bill of ſale into his 
poſſeſſion, upon which the names of himſelf and the ſeven 
other purchaſers appeared to be indorſed, but without any date. 


Bill to be preferred to Ciutfs and Stephens, upon two grounds : 


iſt, That Coutts and Stephens ought to have taken poſſeſ- 
ſion of the ſhip, and of the grand bill of ſale; by not doing 
It, they put it into the power of Eyre to impoſe upon the 


33. 


2d, That the plaintiff has taken poſſeſſion of the ſhip, and 
of the grand bill of ſale. 


On the other fide it was argued, That Cautis and Stephens 
were honeſt creditors; and that if they have neglected to 
take the proper means to ſecure their debts, all the other 
perſons have been guilty of the ſame neglect. That the in- 
dorſements are without date; and it does not appear when, 
or upon what occaſion, they were made. That poſſeſſion is not 
required upon fale of a ſhip, which in many caſes is im- 


part 
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part of the ſhip; and therefore, if poſſeſſion ought to be de- 
livcred in caſe of ſale or mortgage of the whole ſhip, yet it is 
not requiſite, nor hardly poſſible, of a part only. Thar the 
mere poſſeſſion of the grand bill of ſale is not ſufficient to 
give a preference. That in this caſe, it does not appear how 
or when the plaintiff got the poſſeſfion of it. 


Lord CAM DEN, Chancellor, was of opinion with the defend- 
ants Coutts and Stephens, for the above reaſons ; and added, that 
the plaintiff, and the other ſeven purchaſers, are to be conſi- 
dered as ſtanding in the place of Duncan Eyre, and took the 
ſhares ſubject to the debts due to Coutts and Stephens, and 
charged upon them by Eyre. 


DakLEVY againſ/ DaRLEyY. 


INCENT DARLEY, being ſeiſed of a freehold called 
Battens, in Cornwall, and other eſtates, by will gave to the 
iſſue male of his own body, all his meſſuages, lands, and tene- 
ments, in the pariſhes of Northil, Lenbinborne, and elſewhere, 
in Devon and Cornwall; and for want of ſuch, unto his iſſue 
female, and their heirs for ever; and in caſe he ſhould have 
neither, then he gave his eſtates to George Vincent Langworthy, 
ſon of his ſiſter, for life, with remainder to his firſt and other ſons 
in tail male, with remainders over; and then taking notice that 
he was entitled to a leaſehold meſſuage called Bonds Walls, con- 
tiguous and adjoining to Battens, for the remainder of 909 
years term, he declared, and ordered his truſtees and executors 
to aſſign the ſaid tenement, in truſt, that the ſame might go 
unto, and always during the remainder of the term, be enjoyed 
by the owner and poſſeſſor of Battens aforeſaid, for the time 
being, and not to be ſeparate therefrom, ſo long as the term 
ſhou!d laſt. And he gave his wife the rents and profits of his 
chattel eſtate for ſo many years as ſhe ſhould live, if the terms 
herein continued, and ſhe ſhould chooſe to reſide at Battens. 


GrLLtsvy 


against 
Courts. 


21ſt Nov. 
1767. 


One deviſes 

his freehold 
eſtates to cer- 
tain uſes, and 


bequeaths a 
leaſehold 


f meſſuage to 


truſtees, to 
convey it to 
the uſes of 
the freehold, 
ſo that they 
ſhall not be 
ſeparate. 

He after- 
wards (offers 
a recovery of 
the freehold 
eſtates, which 
operating as 
a revocation 
of the free- 
hold, the be- 
queſt of the 
leaſehold is 
alto revoked. 
Reverſed in 
Houſe of 
Lords, as to 
this laſt 
point. 


And gave his wife and Richard Welch all the reſidue of his per- 


ſonal eſtate, after payment of his debts and legacies, and made 
his wife and MWeleb executors. After making his will, he fuf- 


fered a recovery of his real eſtates, and made a conveyance to 
"ie 8D them 
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1767. them to make a tenant to the precipe, and declared the uſes to 


Paz himſelf in fee. 


againſt 
Dani. Bill by plaintiff, as heir at law to Vincent Darley, to have 


the title-deeds, and poſſeſſion of the real eſtate, delivered up to 
him, and alſo to have poſſeſſion of Bonds Walls eſtate, as being 
entitled to Battens, and to have an aſſignment of the term. 


Upon hearing, a caſe was ordered for the opinion of the 
Common Bench, Whether. the deeds executed, and recovery 
ſuffered, was a revocation of the will? and further directions 
were reſerved, The Judges certified, that the deeds and 
recovery were a revocation, And upon the cauſe coming 
to be heard for further directions, Lord CAMDEN, Cancel or, 
declared, That the will was revoked as to all the deviſes of the 
real eſtates comprized in the recovery, and that the eſtates de- 
ſcended to the heir at law. And alſo declared, That the teſta- 
tor having in manner before mentioned revoked in toto the diſ- 
poſition of his freehold eſtate called Battens, the direction by 
the teſtator, to convey his leaſehold eſtate called Bonds Walls, 
for the benefit of thoſe perſons to whom he had deviſed his 
eſtate called Battens, is conſequently revoked alſo, and falls 
into the reſidue of the perſonal eſtate. 


N. This decree reverſed on appeal to the Houſe of Lords in 
1774. | 


23d and 24th AbNEY againſt FiELD. 
Nov. 1767. | 


Voluntary MIeHAEL BETTON, and Mary his wife, many years after 


ſettlement by : 4 ; 
habund nod his marriage (both of them being old, and there being 


Jo pig no probability of their having children), made a voluntary 


ems ves ſettlement of the wife's eſtate to the uſe of the huſband and 


mainder io wife for their lives; remainder to John Walters, grandſon of 
J. W. grand- . . ; 5 | . 
ſon ofthe the wife; remainder to the heirs of his body; remainder to 


wa, 26 20k ſuch perſon and perſons, and for ſuch uſe or uſes, as the ſur- 


buiband or vivor or longer liver of Michael, or Mary his wife, by their laſt 
wife ſhou!d : ; 

appoint. will ſhould direct. 

Huſband and 


wife mort= _ | . a FR THY 
gage the Leonard Bowles, a creditor of the huſband, having obtained 


i : ; 9 
eee, judgment for his debt, took out a writ of execution, but 


11 was 
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was prevailed upon not to execute it, upon the huſband and 
wife undertaking to give him a mortgage ſecurity ; and there- 
upon, by leaſe and releaſe, they mortgaged the premiſes to 
Leonard Bowles and his heirs (and who was a releſſee of the 
eſtate under the ſettlement), to ſecure his debt; and in the 
releaſe is a covenant, that the huſband and wife would levy 
2 fine, but no fine was levied. The wife died firſt, and after- 
wards the huſband died, and John Walters died without jiſſue. 


Bill by plaintiffs, as ſtanding in the place of the mortgagee, 
againſt the heir at law of the wife, to be paid the princi- 


pal and intereſt, or to forecloſe. 


Lord CHANCELLOR : 


This is an attempt to carry the power of the Court fur- 
ther than ever it has been done. But it being on the part of a 
creditor, who is entitled to the aſſiſtance of the Court, I ſhall 


conſider of it. 


The mortgagee appears to have been releſſee in the ſettle- 
ment, and therefore had notice of the party's right and power. 


Two Queſtions. 

iſt, Whether good as a conveyance at law ? 

2d, Whether in equity, as an imperfect execution of a 
power ? 


The laſt depends upon the intention to execute the power. 
The mortgage is by leaſe and releaſe. 


They ſeem to have conſidered the ſettlement as voluntary, 
and void againſt creditors, and therefore convey a preſent inte- 
reſt to the mortgagee totally inconſiſtent with the ſettlement. 


As to the covenant for further aſſurance, it is only to con- 
firm the eſtate, and not to have effect to compel the execution 


of a power contrary to the deed itſelf. 


The deed means to extinguiſh the power; the covenant for 
further aſſurance cannot ſet it up. 


ADJOURNED FOR CONSIDERATION. 
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At the Rolls, 


6th Dec. 
1767. 
Deviſe of the 
profits of 
land in truſt 
for his ſix 
younger 
children, to 
be diſtributed 
in joint and 
equal propor- 
tions. 

Held, a te- 
nancy in 
common. 


ILLIAM ETTRICKE, by will, gave his freehold and 
leaſehold eſtates at Sunderland to Nichelas Tayhr, to pay 
out of the rents and profits certain annuities, and make other 
annual payments; and then gives the remaining profits to 


Taylor, in truſt for his ſix younger children, to be diſtributed 
among them in jrint and equal proportions. 


Upon the death of one of the ſix children without iſſue, and 


inteſtate, 


repreſentative and the ſurviving children, Whether the ſix 


younger children took as jointenants, or as tenants in common, 
under the deviſe ? 


It was argued for the heir at law, That it was a tenancy in 
common. That the intention was clear to provide for the poſte- 
rity of thoſe children, as well as the children themſelves, and 
not give to the ſurviving children the ſhare of any of them 
who ſhould die and leave iſſue. That the words are capable of 
ſuch a conſtruction; or, if not, that the word “ joint ought 


to be rejected, as being repugnant to the other words, which 
plainly give a tenancy in common. 


iſt, As the words ſtand, they anſwer the definition of a te- 
nancy in common; 


land itſelf not to be divided. 


the ſeparate intereſts: the word © joint means, that the land 
itſelf ſhould not be divided, 


2d, If the words cannot be reconciled, the word joint muſt 


be rejected, as repugnant to the other words, as giving a plain 
tenancy in common, 


Sir THOMAS SEWELL, Maſter of tbe Rells, was of opinion, 
That they took a tenancy in common 


was not to be conſidered as giving a joint intereſt, but the ſame 
as if the teſtator had ſaid, 


I and 


deceaſed child; Mr. Wedderburn and 


children. 
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ETTRICKE againſt ETTRICKE. 


a Queſtion aroſe between his heir at law and perſonal 


that 1s, the intereſt to be ſeparate, but the 
„n equal proportion” gives 


; and that the word joint 


to my children all together.“ 


Mr. Madock were Counſel for the heir at law of the 


for the ſurviving 
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Duke of NorTHUMBERLAND ggainſt Lord Ecrr- 
MONT and Others. | 


A argument at Bar, which took up ſeveral days, Lord 
CAMDEN, Chancellor, delivered his opinion: 


I have conſidered this caſe with the utmoſt degree of atten- 
tion, and have had opportunity ſufficient to form my opinion, 
The great point of acceptance 1s certainly a point of difficulty. 
] was formerly ſatisfied with the decree when pronounced, and 
am ftill ſo. The general defence is, That Duke A/gernn has 
accepted the deviſe, and is bound by the condition; and that it 
is time enough for the execution of the releaſe, which may be 
done at any time. Several points have been made which I 
ſhall lay out of the caſe. Acquieſcence is one which is attended 
with difficulty enough : but as I am of opinion with the de- 
fendants on the other point, I ſhall give no opinion upon that. 


Several matters inſiſted upon : 


1ſt, That the demand is conſiſtent with the wills. That 
this is a debt, and affects only the reſiduary legatees. That 
the deviſe of the reſidue muſt be underſtood alter payment 
of debts and legacies. 


I do not underſtand this reaſoning. 


The teſtator cannot prevent payment of his debts: and the 
reaſon of the expreſſion in the caſes determined upon this head 
is, to diſtinguiſh the fund out of which the debts are to be 
paid, as between the pecuniary and ſpecific legatees, and the 
reliduary legatee. It would be abſurd to admit of this demand ; 
it would be to ſay, The teſtator gives him a deviſe upon condi- 
tion he releaſes his demand, and at the ſame time ſays he ſhall 
be paid his demand. He is dealing with his ſon upon condi— 
tion; gives him guid pro quo. He is required to releaſe every 
thing. Such a conſtruction would totally defeat the will. What 
would become of that anxious declaration, “ that his ſon 
** ſhould not moleſt, &c. I am clear, this claim is totally and 
fundamentally inconſiſtent with the will. 


8 E 20 


65 


1768. 
1 
Duke of 
Nos THU u- 
BERLAND 


againſt 


CASES IN CHANCERY, Ge. 


2d Queſtion, Whether Duke Algernon has accepted the 
devile ? 


Duke Charles, to prevent diſputes and uncaſineſs, thought fit 


Lora EGuαε to purſue the method in his will—He firſt deviſes the lands at 


MONT 


and Others, Pettecrih by words of preſent gift; he then remits the 35,0001, 


and gives the furniture; then he requires a releaſe to be given 
before his ſon ſhall take benefit, and proceeds to annul the de- 
viſes. The rules of performing conditions precedent and ſub- 
ſequent are well known. This is not a caſe within the rule of 
condition precedent, which requires ſtrict performance. Where 
a man gives what is not his own, and gives ſomething elſe to 
the perſon to whom it belongs, there is a tacit condition, that 
the owner releaſe his right to the thing given away. There it is 
immaterial whether the releaſe be before or after he accepts the 
deviſe. In all other caſes, it is a matter of contract, and de- 
pends upon election; it becomes matter of acceptance or refuſal. 
Theſe are not gifts upon condition precedent, but it is a condi- 
tion annexed to the body of the gift, and paſſes with it. The 
acceptance is the releaſe itſelf, in equity and conſcience. 
Suppoſe Dake Agernon had clearly accepted? his repreſenta- 
tives would have been compellable to execute a releaſe. 


The next Queſtion, As to acceptance? which depends 
vpon a variety of fats. I am ſuſpicious, that Duke Alzerm 
looked upon it, that if he accepted the legacy, though he did 
not execute the releaſe, yet he run no riſk under the will. Duke 
Alger non was clearly apprized of his right very early, and was 
ripe for election. Thus apprized, he takes poſſeſſion of all the 
furniture at Northumber land- houſe and at Petevorth. He ſends a 
man to ſeparate the furniture at Petorthb. At Northumberland- 
h:uſe he does a great deal more; he converts to his own uſe, 
and acts in every reſpect as owner. That he could not do, only 
as treſpaſler, or as legatee, with aſſent of the executor, No 
pretence to ſay as treſpaſſer. He would not have diſtinguiſhed 
the furniture at Pet tore. His paying for the hay and lead 
ſhews that he did not take as treſpaſſer, but under the will. 
How could he accept more fully, unleſs he had executed a 
releaſe? Every thing that was manual he took; the intereſt of 
the 35,000 “. he retained, 


Q. The 
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Q. The evidence of non-acceptance ? 


iſt, Did not releaſe. But if releaſe is not a condition prece- 
dent, the acceptance will carry the releaſe with it. 


Hungerford v. Winter is a ſtrong authority. 


2d, Declaration of diſſatisfaction, and would not releaſe his 
demand; and preparations to file a bill. 


From thence argued, that he had never fixed his mind to 
accept. I believe his mind was in a ſtate of uncertainty, and 
that he imagined, that although he did accept the bequeſt, yet 
by not executing the releaſe he might at any time come and 
repudiate the will. But ſtill here are acts of acceptance; and he 
ſhall not by any ſecret reſerve invalidate that acceptance. The 
law is certain in this point of election in general; as where 
the lord accepts the rent after forfeiture, or widow enters upon 
jointure. If he might accept with ſuch reſerve, he would be at 


liberty to reject at any time afterwards ; he might as well exe- 


cute a releaſe with ſuch reſerve. 


za, It is diſadvantageous to him to accept the deviſe. But 


that is by no means clear; it depends upon many connected 
circumſtances: impoſſible for me to judge. Duke Algernon 
was the only perſon that could: it muſt be preſumed he did. 
t is out of the caſe after acceptance. The value of the furni- 
ture 18 out of the caſe : he took all. 


Upon the whoie, am clear of opinion, 1ſt, That the releaſe 
is not a condition precedent: 2d, That Duke Algernon has 
accepted the deviſes: 3d, That the declaration, and what he 
afterwards did, cannot invalidate that acceptance; and that if 
Duke Alger had come into this Court after the acceptance, 
as could not have been relieved againſt it. 
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eviſe of all 
to wite, that 
ſhe might 
give her 
children ſuch 
fortunes as 
ſhe ſhould 
think proper, 
or they de- 
ſerve. 
There being 
five children, 
and the eld- 
eſt being pro- 
vided for, an 
appointment 
of a guinea 
to him, and 
the reſt 
among the 
other child- 
ren, was 
held a good 
appoint- 
ment. 
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BURRELL againſt BunreLL, 
5 © 175 . ... e ee, 
b y will gave all his real and perſonal eſtate to his wit. 
to the end ſhe might give his children ſuch fortunes 5 
ſhe ſhould think proper, or they beſt deſerve; to whom he 
charged his ſons and daughters to be dutiful and obedient, aud 
loving and affectionate to each other, 


There were five children of the teſtator who ſurvived him, 
a ſon by a former wife, and four daughters by his laſt wiſe. 


The ſon had an eftate ſettled upon him of 400 l. a- year: the 
daughters had about 500 J. a- piece portions. 


The wife executed the power by will, and deviſed the efate 
to truſices to ſell, and out of the money to pay to her tus 
daughters Frances and Anne 200 l. a- piece, to the fon one gui- 
nea, and the remainder to her two daughters Catberine and 
Mary, ſhare and ſhare alike, 


Bill by the plaintiff, as repreſentative of the ſon, to ſet aſide 
the appointment as eluſory. And it was argued, iſt, Tha: 
every one of the children was, by the terms of the power, te 
have ſomething. That a guinea 1s conſidered as nothing, and 
eluſory. 2d, That the wife could not take the proviſion for 
the children into conſideration, becauſe the father did not: he 
knew that the ſon had 400“. a-year ſettled on him, and yet 


directed the appointment to be made among his children. 


On the other ſide, it was argued, That the wife had a diſ- 
cretionary power with reſpect to the objects as well as the fund, 


and was not obliged to make an appointment among all the 


children, but might confine it to ſuch of them as ſhe plealed. 
That ſhe had executed the power very properly, conſidering 
the proviſion which the ſon was entitled to; and though the 
father might know of that proviſion, yet he did not mean tha! 
it ſhould not have weight with his wife in the execution of the 


power. And Lord Ca up being of the ſame opinion, Whica 


he delivered at large, the bill was diſmiſſed. 9 
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Binin and his Wife againſt Walk ER. V Rolls, 
| and iſt July 
EORGE SCOTT, being poſſeſſed of a leaſehold eſtate in 5. 


Deviſe of 
Biſbopſgate and Shoreditch, and having two ſiſters, Anne heads :- 


Scott and Athaliah Yeates, and two nieces, viz. Elizabeth be 
Yeates, daughter of his ſiſter Atbaliah, and the plaintiff Arha- 879m 1 4 
liah, daughter of a deceaſed fiſter Martha, made his will of on a given 
14th December 1765, and gave one moiety of the leaſehold derife by law 
eſtates to his niece Elizabeth Nates; and if the ſhould die be- K* © 
fore 21, then to a natural ſon of a deceaſed brother; and in 

caſe he ſhould die before he had ſurvived his apprenticeſhip, or 

attained 23, then to his fiſter Mates; and after her death, to 

the plaintiff Atbaliab. He then proceeds, And my further 

« qeill is, in caſe my mece Athaliah Bibin all die without any 

« iſſue, and his niece El:zabeth Yeates and the ſaid George 

Scott ſhall be then living, or either of them, then his will is, 

that the ſaid mozety, or half part, of his ſaid leaſehold meſſuages, 

&c. before given to his ſaid niece Athaliah Bibin ſhall go to his 

ſaid niece Eligabeth Yeates and the ſaid George Scott, ſhare and 

ſhare alike, or to the ſurvivor, and the heirs and executors of 

ſuch ſurvivor for ever. And after giving ſeveral ſpecific and 

pecuniary legacies, he gave the reſidue to the plaintiff Athaliab, 

and Mary Scott, who 1s another natural child of his brother. 


Two Queſtions : 


1ſt, Whether the latter clauſe, being a contingent diſpoſi- 
tion of a moiety to Elizabeth Yeates and George Scott, relates 
to the moiety mentioned before, or to the other moiety ? 


2d, If to the other moiety, Whether the words do not 
amount to a gift of that moiety to Atbaliab and her iſſue, 
with a contingent limitation over, upon her death without | 
iſſue in the life-time of Elizabeth Yeates and George Scott ? 


Sir TuOMAS SEWELL, Maſter of the Rolls, was clear in his 
opinion upon both Queſtions, 


. Iſt, That it cannot relate to the moiety before deviſed, but 
muſt be underſtood to mean the other moiety. The manner in 
Which it is given is inconſiſtent with the diſpoſitions of the firſt 
of 8F moiety, 
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Teſtator be- 
queathed to 
his daughters 
15001. each, 
to be paid 
them reipec- 
tively at the 


time of their 


marriages 
with conſent 
of his execu- 
trix and exe- 
cutor, who 
are made 
guardians 
during their 
minority; 
with a clauſe 
for mainte- 
nance and 
education 
till 21. 
Held, a child 
attaining 21, 
her legacy 
was velled ; 
the condition 
is to be un- 
derſtood as 
con fi ned to 
marriage 
under 21. 


- 


or them ſo marrying reſpectively 500. only; and he gave the 
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moiety, by which ſhe was not to take till after the d 
Elizabeth Yeates and George Scott, . 


| 2d, That the Court will imply a gift of the moiety to Atha. 
lah and her iſſue, with contingent limitations over. There a 
be no doubt of the intention; and the words of gift bein 
omitted by miſtake, the Court will ſupply them. 2 


I was Counſel for the plaintiff, and cited Pouſſon v. Welling. 
ton, 2 ns. 533. and Tilly v. Tilly, in Chancery, 15th Fuly 
1745: | 


KNare againſt Novks. 


LA Chancellor Ca Mu DEN: 


Noyes having five children at the time of his will, gare 
them, by name, 1500/. each, to be paid to his daughters re- 
ſpectively at the time of their ſeveral marriages with the con- 
ſent of his executrix and executor, or the ſurvivor; and if any 
of them ſhould marry without ſuch conſent, then he gave her 


10c0l. to ſuch of his daughters as and when they ſhould 
marry with ſuch conſent, in equal proportions. 


Mary, one of the daughters, having attained 21, died un- 
married. 


Q. Whether the portion ſurvived? or, in other words, 
Whether the time of payment is confined merely to marriage! 
If I ſhould determine for the plaintiff, it will be with re- 
ludance. It is very unnatural for a parent to impoſe a conſent 
to marriage during his daughter's whole life. To conlider it 
upon the will, which I ſhall conſtrue with liberality : 


Theſe portions clearly veſted at the death of the teſtator; 
and if they had not been deviſed over, I ſhould think, that in 
caſe any of the daughters had died before the time of payment, 
the portion would have gone to her repreſentative. 


But 
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But ſtill the Queſtion is, Whether marriage is the ſole time 
of payment ? 


A material obſervation ariſes on a clauſe in the will, by which 
the teſtator appointed the ſame perſons who are his executors 
to be guardians of his daughters during their minority, 


It is a fair conſtruction to ſay, that he appoints the guardians 
merely with a view to their conſent, and the ſame as if he had 
inſerted that clauſe in the clauſe of conſent. 


The clauſe of maintenance and education is alſo material : 
« Till portions become payable,” muſt be underſtood, “fill twen- 
« 7y-0ze, or marriage with conſent.” 


Maintenance and education are confined to minority; and - 2. l.. 345. 


though there may have been a caſe where under the word edu- 
cation the proviſion has been extended after 21, yet that muſt 
have been a very ſpecial caſe, and contrary to the natural ſenſe 
of the words. If this conſtruction is right, it puts an end to 
the queſtion ; becauſe the condition of marriage with conſent 


muſt mean at an earlier time than 21, 


TwisDEN againſt Lock. 


CNN the marriage of James Purcell with Jemima his wife, 

articles were entered into, dated 6th Auguſt 1718, by which 
James Purcell covenanted, in conſideration of the intended mar- 
riage, and goo/. portion, within a month to transfer to Maudiſty 
10001. South-Sea ſtock, in truſt to permit Purcell and his 
wife to receive the dividends for their lives, and then to transfer 
the principal for the 2/ of all the children, male and female, 
of the marriage ; but if there ſhould be no ſuch children, nor 
any iſſue of them, living at the death of Purcell and his wife, 
then to transfer the principal to the executors, adminiſtrators, 
or aſſigns, of the ſurvivor of Purcell and his wife : and it was 
declared, that it ſhould be lawful for Maudiſiy, with the conſent 


ſtock, and to lay out the principal and intereſt, either in the 
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iſſues; and 
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Held, there 
ſhould be 
croſs remain- 
ders by im- 
plication, 
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1768. Kent or elſewhere in England, to be ſettled to the ſame uſes, 


STS wit, To the uſe of James Purcell and his wife for their lives, 
again? and the longer liver, without waſte ; and after the death of the 
Lock. 

- ſurvivor, to the uſe of all the children, male and female, or 
their bodies, equally, as tenants in common, and their re/þ-Ziv 
iſſues; and for default of ſuch children and their iſſue, to the 


uſe of the heirs and aſſigns of the ſurvivor of Purcel/ and his 
wife, 


There were two children of the marriage, John-Fames Pur. 
cell and Mary-Eligabetb. 


The 1000/7. South-Sea ſtock was transferred to Maudiſiy; and, 
in 1720, 500/., being a moiety of it, was fold by Maudiſy 
for 4000/7. : and James Purcell being dead, a bill was filed by 
his widow and children againſt Maudiſiy, for an account of the 
truſt money; and on the 23d February 1735 the cauſe came on 
to be heard, and the Court declared, that the 4000/7. ought to 
be conſidered as truſt money, and ordered Maudiſiy to pay it to 
Maſter Edwards, to be inveſted in the purchaſe of lands, and 
ſettled to the uſes of the articles; and in the mean time the 
Maſter was to place the money in the public funds; and the 


remaining 500/, was ordered to be ſold, and the money laid 
out 1n the ſame manner. | 


The 4000. was accordingly paid into the Maſter's hands, 
and was afterwards inveſted in 3889/, 4s, 6d. South-Sea an- 
nuities, and transferred to the Accountant-General ; and the re- 
maining ſtock was ſold, and the money inveſted in 82 J. 175. 24. 


South-Sea ſtock, 2461. ge. new South-Sea annuities, and 
.$30/. os. 74d, old South-Sea annuities. 


In 1744, upon the petition of Jobn- James Purcell, and the 
conſent of his mother, the Accountant-General was ordered to 


{ell part of the annuities, to raiſe 300 l. for Fohn- James Purcell, 


Mary-Eligabeth married Philip Twiſden, and afterwards died 


in the life-time of her mother, leaving the plaintiff her only 


Afterwards, in 1759, Jobn-Tames Purcell died without iſſue; 


and in Angel 1765 the mother died inteſtate, having married 
19 12 Robert 
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Robert Lock, her ſecond huſband, and left the defendant Lock, 1768; 
her eldeſt ſon and heir at law. — — 


Twis den 
| againſt | 
Bill by plaintiff, to have the truſt money laid out purſuant Loc. | 


to the decree. 


Q. In what manner the land ſhould be ſettled ; whether 
upon the children of Purcell and his wife, in ſeparate moieties, 
with an immediate limitation over to the right heirs of the 
wife, who ſurvived ? or whether with croſs remainders hetween 
the children ? 3 


Mr. Yorke, for the plaintiff, argued in favour of croſs re- 
mainders, and cited the caſes of Meſt v. Erriſſey, 2 Wms. 349. 
and Wright v. Holford, in Chancery, November 1764, and after- 
wards in the Houſe of Lords ; which laſt caſe, it was qbſerved by 
the Court, had overturned all the old law of croſs remainders. 


On the other ſide, I argued upon the old law, and endea- 
voured to diſtinguiſh this caſe from Wright v. Holford, by 
obſerving upon the word reſpective iſſues, which word reſpective 
governed the court in Comber v. Hill, againſt croſs remainders. 
I alſo obſerved, that the words which follow, viz. © In default 
* of ſuch children and their iſſue,” muſt be underſtood their | 
reſpective iſſue, the word ſuch referring to the immediate pre- | 
ceding clauſe, where the word reſpeclive is uſed. 


Lord CampeNn, Chancellor: 


Lo A, | 


8 . 
8 1 
450+ 


I am clear there cannot be croſs remainders by e a 
tion in a deed. Courts have formerly leaned againſt croſs/-* < 
. Ft, . ; . . . A. „ e, 
remainders, even in a will. DoDERIDGE, Tuſtice, in Gilbert“ oderidge, . we; | 
* 9 6 . . Cro. Ja, 656, — 4. Seas | 
v. Witty, arguendo, ſaid, Croſs remainders cannot be by impli- A >>... 1.57; ar 
cation between more than two; and it has ever ſince been L #2 em | 
: 5 F £7 — . 9 
taken to be ſo. But I believe it never was ſolemnly deter- 285 - 
mined. Whenever that queſtion comes before the Court, it 
will deſerve conſideration. In Holmes v. Meyneli, weight was 
laid on the word all. In Comber v. Hill, the Court ſeemed to 
incline to croſs remainders, and if it had not been for the word 
reſpective, would in that caſe have admitted croſs remainders. 


In Wright v. Holford, the Houſe of Lords determined, that 
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Deviſe of 
lands to A. 
for 99 years, 
3f he ſhould ſo 
long live;and 
after the de- 
termination 
of the term, 
to the heirs of 
the body of 
A.; and in 
default of 
ſuch heirs, 
over. 

Held, an 
eſtate tail in 
tie heir of 
the body of 


A. as an exe- 


cutory deviſe, 
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where there are general words of limitation over, there ſhall be 
croſs remainders. 


This is not the caſe of a ſettlement completed; but of ar- 
ticles executory. 


By the firſt part of the articles, which conſiders the fund as 
money, nothing is to go over till the children are dead without 
iſſue. This will aſſiſt us in ſettling the limitations of land. Ag 
the ſurvivor of the huſband and wife was to take nothing in 
the money till all the children were dead without iſſue, ſo they 
{hall not any intereſt in the reverſion of the land, but in the 
ſame way. Weſt v. Erriſſey is a much ſtronger caſe than this, 


DECREE, 


Harris againſt BARNES. 


D* CONINGESBY, by his will of 15th February 1746, in- 
ter alia, deviſed his manor of Grendon Warren, in the 
county of Hereford, and his farm called Grendon Warren, and 
all other his freehold eſtates in the county of Hereford, to his 
kinſman the plaintiff, Cnuingeſby Harris, for the term of 99 
years, if the ſaid Harris ſhould ſo long live; and after the de- 
termination of that term, he gave ſaid premiſes in the county 
of Hereford to the heirs of the body of the ſaid Coningeſiy 
Harris, and in default of ſuch heirs, to his couſin Mrs. Suſan 
Elicfien, for 99 years, if ſhe ſhould fo long live; and to com- 
mence from the death of the ſaid Coningeſby Harris, he dying 
without iſſue, and ſubject to the eſtates and contingencies be- 
fore mentioned. He gave all his ſaid eſtates in the county of 
Hereford to Roger Ellefton Eſq; ſon of his couſin Suſan Elleſton, 
for his life, and after his deceaſe, ſubject to the deviſes afore- 
ſaid, he gave all his ſaid eſtates in the county of Hereford io 
the firſt and every other ſon and ſons of the body of the ſaid 
Roger Eilejion, in tail male; and in default of ſuch iſſue, to the 
heirs of the body of the ſaid Suſan Elleflon ; and for want thereof, 
to the right heirs of Suſan Elliſton for ever; ſuch perſons, after 
the deceaſe of Conrngeſby Harris and Suſan BElle/lon, to take the 
ſirname 
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Grname of Coningeſby. And all his monies, ſecurities for mo- 
ney, arrears of rent, and other his perſonal eſtate (not parti- 
cularly diſpoſed of, he gave to defendants, Barneby Ingram 
and Harris, upon truſt to ſell ſuch part as did not conſiſt of 
money, and from all his perſonal eſtate to pay and diſcharge 
his debts, legacies, and funeral expences, and ſums of money 
by his will given; and after ſuch payment, to apply the reſi- 
due in purchaſing lands, tenements, and premiſes, to be con- 
reyed to ſaid Barneby Ingram and Harris, their heirs and 
aſſigns, to, for, and upon the ſame uſes, limitations, perſons, 
and purpoſes, that his ſaid eſtates in Herefordſhire were before 
deviſed, or ſtood limited, and conſiſtent with the contingency 
happening in the mean time. And appointed Barneby Ingram 
and Harris executors. 


The teſtator died on the 15th of March 1766. 


Bill by the plaintiff, to eſtabliſh the will, and have the reſi- 
due of the perſonal eſtate laid out according to the teſtator's 
will; and in general, to have the truſts of the will performed. 


The defendant, Roger FElle/ion, inſiſted, That the limitation 
to the heirs of the body of the plaintiff was void for want of a 
freehold to ſupport it ; and that he was entitled to the Here- 
fordſhire eſtate, and alſo to the lands directed to be purchaſed 
with the perſonal eſtate in remainder, immediately after the 
death of the plaintiff, whether he died with or without iſſue. 


The cauſe coming on to be heard on 7th July 1767, Lord 
CHANCELLOR declared the will well proved, and decreed the 
truſts, except as to certain charities to be performed. And as 
io the queſtion of law, directed a caſe to be made for the opi- 
nion of the Judges of the King's Bench, and the Queſtion to 
be, Whether the heirs of the body of the plaintiff, Conzge/by 
Harris, take any, and what, eſtate under the teſtator's will ? 


ſettlement of the reſidue of the teſtator's perſonal eſtate, until 
alter the Judges? certificate. 


After argument before the Judges of the K:ng's Bench, who 
were only three in number, there being a Vacancy of the fourth, 


they certified as follows: HAVING 
00 d 


And reſerved the conſideration of all directions touching the 


667 
1768. 


| 
Harsris 


againſt 
BARNES. 


668 CASES IN CHANCERY, @c. 
1768. HAVING heard counſel on both ſides, and conſidered 


8 this caſe, we are of opinion, That the clear manifeſt intent 
ya © of the teſtator was, to give an eſtate tail to ſuch perſon 
as ſhould be heir of the body of Coningeſby Harris, at the 
death of the ſaid Coningeſby (the only determination of the 
* 99 years term in the teſtator's view), with remainders 
«K gver, as in the will; which intent of the teſtator may by 
& law take effect, as an executory deviſe; for the contingency 
«* muſt happen in the compaſs of a life in being. And the 
% freehold in the mean time (being undiſpoſed of) deſcends to 

* the teſtator's heir at law. 


© MANSFIELD, 
« |, YATES, 
„% R. ASTON.” 


And now the cauſe came on for further directions upon the 
above certificate, and his Lordſhip directed the reſidue of the 
perſonal eſtate to be laid out in lands, to be ſettled to the 
uſe of the plaintiff for 99 years, if he ſhall ſo long live; and 
after his death, to the uſe of ſuch perſon or perſons as ſhall be 
heir of his body, to him and the heir of the body of the plam- 
tiff, with limitations over, as in the will. 


On the argument in the King's Bench, caſes cited for the 

plaintiff were, Gere v. Gore, 2 Wms. 28. Doe v. Carlton, 28th 

Vide Note at une 1745, in King's Bench. For the defendant, Roger Ellejton, 
8 Goodright v. Corniſh, 1 Salk. 226. Scattergoad v. Edge, 1 Salt. 


229. 


April 1768. TASTER againſt MaARRIO Tr. 


Williams, 
PH. | 
Tenant for Tobn Coombe, poſſeſſed of ſeveral leaſehold houſes held of 


life, under a | . . . * 
ſettlement of the Crown; and having a daughter, Joanne, married to Sa 


ee muel Clarke; deviſed unto ſuch child or children as his ſaid 


a renewal in daughter bad, or ſhould have, by Samuel Clarke, two of bis 


reverſion, i | 
ſhall go to : leaſehold houſes, and directed that the rents and profits ſhould 


45 _ be applied for the bringing them up and educating them, 


ment, 6 and 


V. Owen v. Uroð appeal from the decree of the Mas TER oF THE ROLLS. 
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and to be applied for placing them out and ſetting them up, in 1768. 
ſuch proportions as Samuel Clarke and his wife ſhould think fit; I N 
and that they, and the ſurvivor, ſhould have power to divide N 8 
the profits amongſt their ſeveral children, when and in ſuch 

parts as they ſhould think fit. 


Part of the leaſe being expired, Samuel Clarke obtained an 
additional term from the Crown, for 25 years from the expira- 
tion of the term then in being. 


Samuel Clarke and Joanna his wife had two children, and 
on the marriage of Coombe Clarke, their fon, to Mariha De- 
thie, aſſigned one of the leaſehold houſes to Filcock and Brunt, 
for the remainder of the term then in being, and of the 
renewed term of 25 years, upon truſt, to permit Coombe Clarke 
to receive the rents and profits for life, and then to permit 
Martha to receive the rents and profits for her life, and after 
her death to apply the rents and profits for the ſon of the mar- 
riage, for his education, and to convey the N to him 
at 21. 


Coombe Clarke died, leaving Martha ſurviving, and ſeveral 
children, of whom Samuel Clarke was the eldeſt, who attained 
21, and ſurvived his mother. 


Martha, after the death of her huſband, obtained an addi- 
tional term of 28 years from the expiration of the exiſting 
leaſe, and afterwards made her will in 1748, and gave the re- 
lidue of the eſtate in truſt for her daughter Mary Clarke, an in- 
fant, and died in 1751. 


Upon her death Samuel Clarke took poſſeſſion of the houſe, 


In 1755 he mortgaged it to the plaintiff, and died in 1750, 
inteſtate. 


Coombe Clarke, the next ſon, took out adminiſtration to his 
brother Samuel. 


Mary, the daughter, having married the defendant Marriott, 
they got the tenant to attorn, and pay the rent to them. 


Bill by plaintiff, to have an aſſignment of the 28 years term, | i 


woah to be paid his mortgage money, or forecloſe, 
8 H Marrictt 


TASTER 


againſt 
MarRrioTT. 


Teel. 
enk v. 


Sandford, 
_— Caſ. 
- Chi». 


q. Caf. 


at, 741. 


6th July 
1768. 


Deviſe to 
truſtees, of 
money to be 
laid out in 
land, and to 

be ſettled as 
counſel ſhould 
adwviſe, in 
truſt for A. 
and the heirs 
male of his 
Body, to take 
in ſucceſſion 
and priority; 
and the in- 
tereſt of the 
money, till 
laid out, to 
1 paid to 

. his /ons 

2 iſſue. 
A. ſhall have 
but an eſtate 
for life, with 
remainder to 
firſt and 
other ſons in 
tail, &c. 


© body, to take in ſucceſſion and priority of birth; and for 
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Marriut and his wife ſet up title to the renewed term, ag: 
being obtained by Martha for her own benefit, and derived 
title to themſelves under her will. 


Q. Whether the additional term was to be conſidered as an 
intereſt acquired by Martha for her own benefit; or whether 
it ſhould follow the uſes of the ſettlement ? 


Sir ThoMas SEWELL, Maſler cf the Rolls, was of opi- 
nion, that the additional term was to be conſidered as an in- 
graftment upon the old term, on the principle which prevailed 
in the caſe of Rumford Market, and other caſes; and followed the 
uſes of the ſettlement and deed accordingly. Lord CAMDEN, upon 
the appeal, was of the ſame opinion, and affirmed the decree. 


WuiTe againſt CARTER. 


REHEARING. 


THOMAS WHITE, who. was plaintiff's uncle, by will, 

3d October 1745, after giving ſeveral legacies, gave to 
plaintiff, and three other perſons, all his goods, chattels, ready, 
money, and perſonal eſtate, upon truſt to lay out the ſame in 
land, to be ſettled and aſſured, as Counſel ſhould adviſe, unto 
and upon the ſaid truſtees and their heirs, © upon truſt, and 
* to and for the uſe of the plaintiff, and the heirs male of his 


% default of ſuch iſſue male, then upon further truſt, and to 
e and for the uſe of his niece Ann Robertſon, daughter of his 
* brother 7% White, and the heirs male of her body, to take 
* in ſucceſſion and priority of birth; and for default of ſuch 
« iſſue male, then upon further truſt and to the uſe of his own 
© right heirs.” And after deducting the coſts and expences of 
the truſt, to be paid out of the dividends, intereſts and profits, 
he orders his truſtees to pay and apply the remainder. of the 
intereſt, dividends, and profits, until the purchaſe or purchaſes 
ſhould be made, unto the plaintiff and the defendant Aun Re- 
bertſon reſpectively, and unto their reſpective ſons and iſſue 
male, who ſhould be reſpectively entitled to the rents and pro- 


fits of the frechold and copyhold eſtates, when purchaſed, by 
| : virtue 
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virtue of the limitations aforeſaid, or as near the ſame as might 
be, and the nature of a chattel intereſt would admit. 


Bill for performance of the uſt, 


Q. Whether the lands to be purchaſed ſhould be ſettled on 
plaintiff, as tenant in tail, or in ſtrict ſettlement upon him for 
life, with remainder to his firſt and other ſons in tail male? 


Lord NoRTHINGTON, upon the hearing, directed the ſettle- 
ment to be made on plaintiff for life, with limitations to his 
firſt and other ſons in tail male. 


Now the cauſe came on to be reheard. 


It was argued for the plaintiff, That the rule muſt take 
place. That the eſtate being directed to be ſettled on the 
plaintiff in tail male, the Court will not reſtrain him to an 
eſtate for life, by putting a conſtruction on the will which may 
take away the legal effect of the words. That the Court 
never does, but in the caſe where the intention is plain, accord- 
ing to the rule laid down by Lord HarDwicCKE, in Garth v. 
Turner, In Bagſhaw v. Spencer, the intention was plain. In 
Garth v. Turner, it was not, nor is it in this caſe. The words, 
in ſucceſſion or priority,” will have effect, if plaintiff takes 
an eſtate tail, as well as if he takes only an eſtate for life. The 
latter words, diſpoſing of the intereſt of the money, are no more 
expreſſive of an eſtate for life to the plaintiff than the former. 


On the other ſide, the direction, to be ſettled as Counſel 
ſpould adviſe, the words, in ſucceſſion and priority of birth, were 
relied on, as plainly importing his intention to have the eſtate 
ſtrictly ſettled; and the latter clauſe, where he makes uſe of 
the words * ſons and iſſue,” explain his intention. 


Lord Ci was clearly of opinion to affirm the decree, 
and took a diſtinction between the caſe where a teſtator has 
given complete directions for ſettling his eſtate, with perfect 


limitations, and where his directions are incomplete, and are 


rather minutes or inſtructions, and cannot be performed in the 
Words of the will. In the former caſe, the legal expreſſion 


Hall have legal effect, though perhaps contrary to wi inten- 


67h, 


1768. 
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WuiTE 

againſt 
CARTER. 
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1768. 
— 
WuriTE 
againſt 
CARTER. 


Gth july 
1768. 


There being 
a law in 
Pennſylva- 
nia, that bills 
drawn or in- 
dorſed there, 
on perſons 
in England, 
and proteſt. 
ed, ſhould 
be paid to 
the holder, 
with 20 per 
cent. for da- 
mage : 

Bills drawn 
on a mer- 
chant in 
England 
were accept- 
ed by him. 
He then 
becoming 
bankrupt 
before they 
were due, 
they were 
proteſted for 
'non-pay- 
, The 
drawee hav- 
ing paid the 
money due 
on the bills, 
and the 20 
per cent. to 
th> holder, 
was permit- 
ted to prove 
both under 
the commil- 
fon, 
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tion, as in Garth v. Turner. In the latter caſe, the Court will 
conſider the intention, and direct the conveyance according to 
it. Here the intention is very plain. He directs the ſettle. 
ment to be made by advice of Counſel, and in ſucceſſion and 
priority. He meant ſomething different from an eſtate tail, 
when he wanted the aſſiſtance of Counſel: and though the 
words, in ſucceſſiom and priority, may have effect in caſe the 
plaintiff takes an eſtate tail, yet they were meant to give an 
intereſt to the ſons after the death of the plaintiff, The latter 
clauſe puts it out of doubt; he there explains his meaning, by 
making uſe of the words, ſons and i ue. 


DECREE AFFIRMED. 


FRANCIs againſt Rucker and Others. 


ODHARD HAGEN and David Wolpman, merchants and 
partners, in 1766 ſent a commiſſion to the plaintiff, who 
was a merchant, and refided in Philadelphia, to purchaſe a large 
quantity of corn for them, to be fent to different parts of the 
Mediterranean, corn being at that time very ſcarce, and bearing 
a high price there; and for his reimburſement, directed him 
to draw bills of exchange upon them in London. The plaintiff 
accordingly purchaſed and freighted on their account 150,000 
buſhels of corn, and drew upon them 168 bills of exchange, 
to the amount, in the whole, of 32,927/. 11s. 6d. On the 
7th March 1767, a commiſſion of bankruptcy iſſued againſt 
Hagen and Wolpman ; but before the commiſſion, ſeven of the 
bills, amounting to 1050 % had been accepted and paid; fixty- 
four of them, amounting to 15, 418 J. were accepted, but pro- 
teſted for non-payment, being due after the commiſſion ; the 
remainder of the bills were not accepted, but proteſted. 


By an Act of Aſſembly in Pennſylvania, made in 1700, it is 
enacted, That if any perſon or perſons within that province 
and territories, ſhall draw or indorſe any bill or bills of exchange 
upon any perſon or perſons in England, or other parts of Eu- 
rope, and the ſame be returned back unpaid, with a legal pro- 
teſt, the drawer thereof, and all others concerned, ſhall pay 


or diſcharge the contents of the ſaid bill or bills, together with 


20 20 


< 
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ably for greater or leſſer ſums, in the ſame ſpecie as the ſaid bill 


valent to that which was firſt paid to the drawer or indorſer. 


which were not paid, but alſo for the 20 per cent. damages, 
which amounted to 6400/7. ; and inſiſted, that he had actually 
paid, or was liable to pay, the 20 per cent. to the holders of 
the bills. The Commiſſioners permitted him to prove the bills 
of exchange, but doubted whether he was entitled to come in 
as a creditor for the 20 per cent., which aroſe upon the proteſt, 
and did not become due till after the bankruptcy ; and therefore 
only permitted him to claim it, 


Francis preferred a petition to Lord CHANCELLOR, to be 
admitted a creditor for the 20 per cent. But it being a new 
Queſtion, and of importance, his Lordſhip declined going into 
it in that ſummary way, and ordered a bill to be filed for the 
purpoſe. And now it came on to be heard upon bill and anſwer, 
the neceſſary facts being admitted on both ſides, and particu- 
larly that the bills were returned proteſted, and the 20 per 
cent. paid; though it did not ſtrily appear, that more than 
one had been returned proteſted, and the 20 per cent. paid 
upon it. 


On the part of the plaintiff it was argued, That the 20 
fer cent, became due on the foundation of the original contract, 
by which the bankrupts undertook to pay the bills, or conſe- 
quential damages, according to the laws of Penn/y[vania, That 
the principal debt being due before the commiſhon, the 20 
fer cent. is to be conſidered ſo too, it being adventitious to, and 
part of, the original debt. And ſeveral caſes were cited in ſup- 
Port of this reaſoning. | 


On the other fide it was argued, That if the plaintiff is a 
creditor, it muſt be on the foot of the contract; for the law of 
Pennſylvania was not intended, nor could be made, to affect the 


it being in the nature of a debt, it muſt be due before the com- 
e miſſion 


20 per cent. advance for the damage thereof, and ſo proportion- 


or bills were drawn, or current money of that province equi- 


Francis wanted to be admitted as a creditor under the com- 
miſſion, not only for the amount of the bills of exchange, 


bankrupts immediately, who reſided out of the province. That 
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miſſion iſſued, to entitle the creditors to take benefit of the 
commiſſion ; and therefore in caſe of a bond debt, intereſt is 
computed only to the time of the commiſſion. That in caſe of 


a contingent proviſion by covenant or bond for a wife, in caſe 


ſhe outlives her huſband, and he becomes a bankrupt, the wife 
is not permitted to come in as a creditor, to have any of the 


effects ſet apart to anſwer the contingent debt. That before the 


ſtatute of 7 G. 1. where the bankrupt was entitled to a ſecurity 


payable at a future day, and had borrowed money on ſuch ſe. 


curity, and afterwards became bankrupt before the ſecurities 
were payable, his creditors could not come in under the com- 
miſſion. That in this caſe, the 20 per cent. did not become due 


till after the proteſt, and the proteſt was not till after the bank- 
ruptey; and though it may be ſaid to ariſe out of the original 


debt, yet it is not to be conſidered as part of it. The caſe was 


put, of a principal and ſurety: the principal becomes bankrupt; 


the ſurety is obliged to continue payment of intereſt after the 
bankruptcy, but cannot come in as a creditor for it under the 


commiſſion. It was ſaid, that the 20 per cent. comes in lieu 


of damages in caſe of re-exchange, and is given in this way 


becauſe there is no courſe of exchange from London to Pennyl- 


vania, Bills are drawn in Peunhylvania payable in England; 
but none are drawn in England payable in Pennhylvania; and 


ought to follow the rule where there is a courſe of exchange, 


which was ſaid to be this: In caſe of a bill proteſted, the holder 
redraws on the drawer for the original ſum, and as much more 
as the damages and coſts amount to: in ſuch caſe, if the payee. 
of the original bill becomes bankrupt, the drawer. of that bill, 
though obliged to anſwer the whole contents of the bill which is 
redrawn, can come in as a creditor under the commiſſion only 
for the original debt and the coſts, but not for the damages. It 
was further ſaid, that there is no inſtance of 20 per cent. hav- 


ing ever been proved or claimed as a debt, though the Act of 


Aſſembly was made ſo long ago as 1700, and there muſt have 
been many creditors of bankrupts in the ſame ſituation. An- 
ſwers were given to the caſes cited on the other fide. In Graham 
v. Denton, the certificate had relation to the time of the com- 
miſſion: the action was carried on at the riſk of the creditor, 
and was diſcharged by the certificate; and the coſts upon the 


afirmance were part of the ation, In the caſe Ex parte Tod, 
55 8 | the 
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the increaſed coſts were properly conſidered to have relation to 
the verdict; and the ſame as if the coſts had been originally 64 /, 
As to Macarty v. Barrow, the Queſtion was, Whether the ori- 
ginal debt, which was before the commiſſion, ſhould be conſi- 
dered as renewed by the proteſt, which was after it? In this 
caſe, it is not contended that the money due on the bills of ex- 
change was to be conſidered a new debt under the proteſt, but 
only, that the 20 per cent., which did not become due till the 
proteſt, is a debt only from the time it became due. 


Lord CAMDEN, Chancellor : 


This is a Queſtion of importance to the parties, and of ſome 
difficulty. Hagen writes for corn, and directs his correſpondent 
to draw for payment. The Queſtion, Whether he ſhall be per- 
mitted to prove the 20 per cent. to be added to the proof of the 
debt? depends on, Whether it is to be conſidered as part of the 
original debt, or a ſeparate tranſaction from it? 


The 20 per cent. is a liquidated thing, and therefore differs 
from the caſe of re-exchange. The reaſon of not admitting 
proof of the difference upon re-exchange is, becauſe it is un- 
certain damage, which cannot be proved ; for nothing but debt, 
a certain thing, can be proved. If the damage were to be aſcer- 
tained after commiſſion, it would waſte great part of the ef- 
fects; and therefore not permitted. | 


The next Queſtion is, Whether it is part of the original 
debt ? 


The nature of the engagement 1s, to pay the bills, or the 20 
per cent., the conſequential damages, according to the law of 
Pennſylvania, the ſame as if it had been by expreſs ſtipulation. 
Every body muſt take cognizance of the laws of that country 
where he correſponds and has dealing; otherwiſe there would 
be an end of trade. The moment he became a bankrupt, he 
puts himſelf into a fituation incapable of paying the bills; and 
in the ſame inſtant this debt accrued. Suppoſe it not ſtrictly 
due at the moment of the bankruptcy, yet it connects itſelf 
with the original debt. The two caſes, Ex parte Todd, and 


Macarty v. Barrow, 2 Stra. cited by Mr. Yorke, are ſtrong au- 
3 | thorities: 
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thorities : the latter is in point. The 20 per cent. is part of the 
original contract, If the plaintiff cannot recover under the 
commiſſion, he never can; for it would be diſcharged by the 
certificate of the bankrupt. As to the caſes upon contingent 
intereſt, the Queſtion was the ſame in all, Whether a debt be— 
fore the commiſſion, or not? The ſtat. G. 1. was made to let in 
creditors as preſent creditors who had no right of payment till 
a future day. As to the poſtage of letters, &c. they are cer- 
tainly comprized in the 20 per cent, 


I was of Counſel for the defendant. 


WALKER againſ} SMALWOOD, 


TOHN SMALWOOD deviſed his eſtate to his ſon, Thomns 
Smalvood, charged with payment of debts. Thomas Smal- 
wood afterwards made his will, and deviſed to Deborah his wife, 


charged with payment of his debts. 


Bill by bond creditors of 7obn and Thomas Smalwood, for ſa- 
tisfaction of their debts out of the perſonal and real eſtate, 
Thomas Smaliocod having mortgaged part of the eſtate to Lixſtill, 
he was made party; and after he and Deborah, the deviſee, had 
put in their anſwer, they joined in a fale of the eſtate to de- 
fendant Yeomans for 1240l.; of which 1020/. 105. 31d. 
was paid to mortgagee; 120 J. to Deborah, as the value of her 
dower; and 99/. 9s. 8 fd. was paid to Deborah, to be applied 
towards diſcharge of the plaintiff's coſts, and 60/, of it was 
accordingly applied. 


Supplemental bill was filed againſt Yeoman, to ſet aſide the 
purchaſe. 


Argued on two grounds: iſt, Colluſion to ſell the eſtate at 
under-value: 2d, Purchaſe pendente lite. 


The iſt Queſtion ſeemed to be ill-founded, and was not 
much relied on; for there was evidence on both ſides as to the | 
value of the eſtate; the witneſſes for the plaintiff ſwearing» 


that the eſtate was worth more than the price paid ; and _ 
| | | nelles 
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neſſes for defendant, that the price paid was the full value. 
As to the ad, it was argued for the plaintiff, from the inconve- 
nience to the creditors bringing ſuch a bill, if the truſtee could 
ſell after bill filed. That the execution of the truſt upon filing 
the bill was in the hands of the Court; and that the truſtee had 
ſubmitted to it by her anſwer, 


On the other ſide, it was argued, That no ſuch inconvenience 
would ariſe, but rather an advantage to the creditors, by having 
an early and leſs expenſive ſale than under a decree and before 
a Maſter. That if the ſale was unfair, that would be a ſuffi- 
cient ground to ſet it aſide; but none other would. That ſuch 
a ſale before bill filed would be binding upon the general credit- 
ors, and ought after bill filed. That the Court permits many 
tranſactions to alter people's rights after bill filed, as third in- 
cumbrancers to buy in a firſt incumbrance. 


Lord CAu DEN, Chancellor : 


This is a very material caſe in point of precedent. 


The Queſtion is, Where a bill by creditors, for fale of an 
eſtate to pay debts, and all the parties have put in their anſwers, 
and ſubmitted to the juriſdictian; whether the heir at law, or 
deviſee, can ſell without the-privity of the Court or the creditors ? 


The creditors have a right to call on the heir, or deviſee, to 
execute the truſt : and thaugh this Court has eſtabliſhed it as 
a rule, that where the charge is general, the purchaſer is not 
bound to ſee to the application of the purchaſe- money; yet if 
the truſtee is called upon in this Court, it takes the execution of 
the truſt out of the hands of the truſtee, to be executed by the 
Court. The truſtee has, by her anſwer, ſubmitted to a ſale in this 
Court. She has parted with the execution of the truſt to the 
Court; and where the Court has attached its juriſdiction, it 
would be inconvenient to permit a ſale but by the Court. 
There is no doubt abaut actual notice; it is admitted, 


Though a general charge does not make a purchaſer before 
ihe ſuit ſee to the application of the money, yet after a ſuit 
commenced, I ſhould hold him bound to it; and I hold it as a 


general rule, that an alienation pending a ſuit is void. 


1768. 
— 
Walker 
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Puchaſer is not bound to ſee to the application of the purchaſe; but if he buys after bill filed, he 1s, 


8 K 


678 


1 gth Nov. 
1768. 


Regiſtration 
in Middleſex 
of an equitable 
mortgage. 18 
not preſump- 
tive notice of 
itſelf ro a 
ſublequent 
legal mort- 
gagee, ſo as 
to take from 
him his legal 
advantage, 


CASES IN CHANCERY, Ce. 


Morr cock againſt Dicxtins and Others, 
UrON APPEAL FROM THEFT RoLLs, 


N 16th June 1749, Henry Fandal leaſed a piece of ground, 
and buildings, at Wapping, for 51 years, to the defendant 
George Wilſon. 


On 23d February following, George Wilſon aſſigns the pre- 
miſes to the plaintiff Morecoch, for the remainder of the term, 
to ſecure the ſum of 800 J. and intereſt, 


In 1751, Morecoch went abroad, and left the mortgage deed 
in the hands of Milſon, having firſt ſigned a receipt on the back 
of it, by which it appeared that Morecoc had been repaid the 
principal and intereſt: and this tranſaction was ſtated in the 
bill to have paſſed at the requeſt of Win, who apprehended 
he might want money to carry on trade in Morecoch's abſence ; 
and promiſed, that if he borrowed money thereon, he would 
repay it, and reſtore the mortgage to Morecockh, clear of in- 
cumbrances. 


In 1755, Morececk returned to Engiand, and Wilfn delivered 
back the mortgage to him, without having borrowed any 
money upon it; where it remained till 1760, when he again 
truſted Milſon with the mortgage deed and receipt, with a 
view, as ſtated in the bill, to enable Wilſon to borrow a large 
ſum of money upon ſecurity of the premiſes, out of which 
Mcrecock was to be paid. 


In 1763, Wilſon mortgaged the premiſes to John Athinſin tor 
300 J. and being preſſed by Athmjon for payment of the money) 
prevailed on Mor ecocł to fign a writing, by which he agreed to 
give Ath:nſon priority of his demand. 


It did not appear in the cauſe, whether the original leaſe 
was ever out of ///ſon's cuſtody; or whether it was delivered 
to Morecock at the time of the mortgage, and ſent back to Mi- 
Jon, with the mortgage deed: but it appeared to be in Wilſon's 
hands in 1765, for on 24th January 1765, Wi/on ſurrendered 


up the leaſe, and took a new leaſe for 71 years. On 
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On the 1tth February 1765, Morecech and Wilſon ſettled 
their accounts, and there being a balance of 2065 J. 5s, due to 
Morececkh, it was agreed, that the new leaſe ſhould ſtand as a ſe- 
curity for 800 J. and intereſt, at all events; and Wilſon gave a 
bond and judgment for the remainder of tbe balance, to be 
paid by inſtalments; but in caſe Ven ſhould negle& to make 


good any of the payments, it was agreed that Milſon ſhould 
give Morecoc? a ſecurity for the ſame upon the premiſes. 


This deed was regiſtered within a few days afterwards, 


On Gth April 1765, Wilſon mortgaged the premiſes to defend- 
ant Dicks, for 8 oo l. and intereſt ; and delivered to him the leaſe 
itſelf. D:c&:2s had no notice of plaintiff's ſecurity at the time he 
took the mortgage, but being afterwards informed of it, on 15th 
Februiry 1706, gave Moreccck a notice in writing, that he 
would pay him 1000/7, on the 25th of March following, or as 
ſoon after as an aſſignment of Wilſon's leaſe could be prepared, 
according to the agreement of the 11th February 1765; and at 
the ſame time informed Morececk of the mortgage afſigament 
to himſelf of the 6th April 1765. 


WWilſn ſoon after becoming bankrupt, nothing was done in 
conſequence of the notice. 


Bill by Morecock, inter alia, to be paid the 800 J. agreed to 


be ſecured on the premiſes, at all events, prior to the defendant 
Dichins's mortgage. 


Bill by Dickins, to be paid his mortgage money, or to fore- 
cloſe. ' 


The Queſtion reſpecting this matter was, Whether Dicks, 
though he had not actual notice of Morecock's ſecurity at the 
time he took the mortgage, ſhould be affected by a conſtructive 


notice, ariſing from the circumſtance of the deed being regiſ- 
tered at the time? | 


It was admitted by the Counſel for Morecock, that Dickins 
having got the legal intereſt, would be entitled to priority, 
unleſs he could be affected by notice. That there was no evi- 


dence of actual notice; but it was inſiſted that the regiſtration 
10 | | was 
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was notice of itſelf, That to give the Regiſter Act its proper 
and intended effect, the act of regiſtration ought to operate as 
notice: and it was compared to the caſe of judgments ; chat 
which 1s firſt docketed ſhall have priority. 


On the other fide, it was argued for defendant Dickin;, 
That the Regiſtry Act was made for one ſingle purpoſe, to give 
preference to a purchaſe deed regiſteted, before a prior deed 
not regiſtered; but the Act gives no greater efficacy to deeds 
which are regiſtered than they had betore. And the cafe of 
Bedford v. Bacchus, 26th Nevember 730, was cited for that 
purpoſe ; where a firſt mortgagee of lands in Mzddle/ex having 
regiſtered his mortgage, lent a further ſum, without actual 


notice of a ſecond mortgage, which had been regiſtered, 


Lord KixG, Chancellor, was of opinion, That he ought not 
to be affected by ſuch conſtructive notice, but that the rule of 
equity took place, and the firſt mortgagee was entitled to be 
paid his whole money before the ſecond mortgagee. That in the 
preſent caſe, Dickins having got the legal intereſt, was entitled 
to be paid before a prior equitable incumbrancer, unleſs he was 
affected by notice. That here was no actual notice, and the 


regiſtration was not conſtructive notice according to the above 
determination. 


Lord CAM DEN, Chancellor. 


Q. Whether regiſtration is preſumptive evidence to all man- 
kind ? | 


If this was a new point, it might admit of difficulty; but 


the determination in Bedford v. Bacchus ſeems to have ſettled 


it, and it would be miſchievous to diſturb it. The Act provides 


for one ſingle caſe only, that is, to make unregiſtered deeds void 
againſt regiſtered. deeds ; but there is no proviſion by the Act, 


in a caſe where all the deeds are regiſtered. And yet it 


becomes a ſerious queſtion, Whether a Court of Equity ſhould 
not ſay, that in all caſes of regiſtry, which is a public depo- 


ſitory for deeds, and to which any perſon: may reſort, a ſuble- 
quent purchaſer ought not to ſearch, or be bound by notice of 


the regiſtry, as he would of a decree in equity, or judgment at 
law? It is a point in which a great deal of property is con- 


cerned, 
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cerned, and 1s a matter of conſequence. Much property has 
been ſettled, and conveyances have proceeded upon the ground 
of that determination. In the caſe of YVandebendy, in the Zu/e 
of Lords, the doftrine about dower prevailed, becauſe it had 
been practiſed in a courſe of conveyance. A thouſand neglects 
to ſearch have been occaſioned by that determination, and 
therefore I cannot take upon me to alter it. If it was a new 
caſe, I ſhould have my doubts ; but the point is cloſed by that 
determination, which has been acquieſced in ever fince. 


GaLE againſt BENNETT. 


HENRY MERTTINS, having four daughters, made his 
will 25th February 1754, and gave certain freehold and 
copyhold eſtates, and a quarter part of the reſidue of the per- 
ſonal, to his daughter Hefter Merttins for life, remainder to all 
and every the children of her body, both ſons and daughters, 
equally to be divided between them, as tenants in common, 
and to their ſeveral and reſpective heirs and aſſigus for ever, 
with benefit of ſurvivorſhip, in cafe any of the ſons dying 
under 21, or daughters before 21, or marriage; and in default 
of ſuch iſſue, then to and amongſt all and every his other 
daughters that ſhould be /iving at the time of the death and 
failure iſſue of his ſaid daughter Heſter, and the child or child- 
ren of ſuch of his ſaid other daughters as ſhould then happen to 
be dead, equally to be divided between them, as tenants in 
common, and to their ſeveral and reſpective heirs and aſſigus 
for ever. Nevertheleſs, he declared, that the children of any of 
his deceaſed daughters ſhould have only the part or ſhare, to be 
divided amongſt them, that their mother would have had in 
caſe ſhe had been living, and not more, nor otherwiſe ; but in 
caſe there ſhould be none of his ſaid other daughters, nr any 
ſue of bis ſaid other da»ghters, then living, then he directed 
that the premiſes ſhould go to his own right heirs. | 


Heſter Meritins married IWright, and died in 1762, 


without iſſue, 


T1 - Clara 
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Clara Gale, one of her liſters, died in her life-time, leaving 
the plaintiffs, Robert Gale and Jemima Haudley, her grand- 
children, but no children, living at the death of Heſter 
Merttins. 


Mary Bennett, another ſiſter, ſurvived Heſter Merttins, 


Elizabeth Plunket, another ſiſter, died before Heſter Merttins, 


leaving two children, who were alive at the death of Heſter 
Merttins. 


Q Whether, according to the true conſtruction of the will, 
the deviſe over, upon the death of Heſter Merttins, is to be con- 
fined to the ſurviving ſiſter, and the children of the deceaſed 
ſiſter, in the ſtrict ſenſe of the word children; or to extend to 
the grandchildren of Clara, one of the deceaſed fifters, ſhe 
having no children living ? 


It was argued for the plaintiff, That the word children ſhall 
extend to grandchildren, where there are no perſons who an- 
ſwer the deſcription of children; and that the teſtator meant to 
let in the grandchildren, and has uſed the word ue as ſyno- 
nimous with children. 


The caſe of Wythe v. Thurlflon, Hil, 23 G. 2. was cited as an 
authority in point, | 


Lord CHANCELLOR was clear of the ſame opinion; and 
though he took a few days before he made his decree, declared, 
that it was not from any doubt in his mind, but that he was 
deſirous to look into the caſe cited, which he ſaid was directly 
in point. 


ViLLAREAL againſt Lord Galway 


WILIAN VILLAREAL deviſed to his wife an aunuity 
| of 200 J. for life, payable half-yearly, and alſo the ule ot 
all his houſehold goods, plate, and furniture, for life, ſubject 
to the payment of the ſaid annuity or yearly fum of 200 J. to 
his wife during her life. He gave all and every his meſſuages, 


| : 
cottages, cloſes, lands, tenements, and hereditaments, and allo 
his 
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his perſonal eſtate, as therein-after mentioned ; that is to ſay, 
he gave all that his capital meſſuage, or manſion-houſe, in Ed- 
winſton aforeſaid, wherein he dwelt, and all and every other his 
meſſuages, &c. in Edwinſton, or elſewhere in the kingdom of 
Great Britain, to truſtees, in truſt to permit his daughter, El- 
2:beth Seraþ Villareal, or her truſtees, to receive the rents and 
profits for®her life, and after her deceaſe, in truſt for the heirs 
of her body, with remainder to defendant Lord Galkoay in tail, 
with remainders over. 


Bill by the infant, for an account, and to have the truſts of 
the will carried into execution, 


The widow, by her anſwer, claimed the annuity, and alſo 
her dower. 


After argument at Bar, Lord CAuDHN took time for conſi- 


deration, and this day gave his opinion : 


A caſe has been cited on both fides, as in point; Pitt v. 
Snnoden, for defendant ; Arnold v. Kempſ/iead, for the plaintiff. 
The former I admit to be in point, but the latter ſtands in con- 
tradiction to it. Q. Whether the annuity in this caſe, if 
taken, is a bar of dower? I think it is, for two reaſons; 
iſt, To allow the claim of dower would diſappoint the will, Ir 
puts the widow in poſſeſſion inſtead of the truſtees, who are to 
hold the whole, and in truſt for the widow as an annuitant. 
2dly, The dower and annuity are inconſiſtent with each other, 
The rule laid down in Noyes v. Mordaunt, which admits of no 
exception, and affects a dowereſs as well as other perſons, 
takes place. I do not controvert the caſes of Lawrence v. 
Lawrence, &c. where the wife has been allowed to take both; 
becauſe it does not neceſſarily follow that the wife, by claim- 
ing her dower, contradicts the will. In the preſent caſe, I 
think there is a neceſſary implication to bar her dower, becauſe 
the diſpoſition of the teſtator's property is ſuch as to leave 
no fund for her claim of both; and it is exactly the ſame 
hing whether the teſtator has ſaid, ſhe ſhall be barred, or has 
ſo diſpoſed of his property as to leave no fund to anſwer the 
double claim. 
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Gopwin again K1LSyA. 


OHN WILLIAMS, ſeiſed of certain copyholds held of the 
manor of Hornſey, in Middleſex, on 5th June 1738 ſurten- 
dered them to the uſe and behoof of ſuch perſon and perſons, 
and for ſuch eftate and eſtates, as he the ſaid John Williams, in 
and by his laſt will and teſtament, in writing, ſigned and pub. 
liſhed in the preſence of three or more credible witneſſes, ſhould 
limit and appoint, according to the cuſtom of the ſaid manor. 


He lived to be very old, being at his death 82, 


About ſix years before his death, the defendant Rilſha, being 


a widow, was received into his houſe as a companion, and lived 
with kim to his death, 


On 3d September 1763, he made his will, not atteſted by any 
witneſs, and, inter alia, after giving two annuities to two dif- 
ferent perſons, he gave all his copyhold eſtate in Hornſey, ſub- 
ject to the annuities, to the defendant K://ba, by her then 
name of Charlotte Naſh, widow. 


John Williams died in May 1767. 


Bill by plaintiffs, as next of kin and heirs at law, againſt 
defendant K:/ſha, for an account of the perſonal eſtate, and to 
have the reſidue diſtributed, the teſtator not having deviſed the 


ſame; and for an account of the rents and profits of the free- 
hold and copyhold eſtates, 


One Queſtion, amongſt others, was, Whether the copyhold 
eſtate was well deviſed, the will not being atteſted by any wit- 
neſſes, and the ſurrender requiring three witneſles ? 


On the part of the plaintiff, a diſtinction was taken between 
an inſtrument declaring the uſes of a copyhold being made for 
a valuable conſideration, and a voluntary inſtrument. In the 
former caſe it is good, though not atteſted by the number of 
witneſſes required by the ſurrender; in the latter it is not. 
That this is the caſe of a deviſe, which is in its nature volun- 
tary ; and the will not being atteſted by three witneſſes, the 

£opybold 
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copyhold did not paſs : and the caſe of Cotter v. Layer, 2 Vins. 1769. 


623 80 Gopwin 


againſt 


Lord CHANCELLOR, after hearing the defendant's Counſel, Kirsua. 


Lee 17 4 He 
determined, That the copyhold did not paſs upon the autho- e 


rity of Citon v. Layer, and the diſtinction there taken. A e e e, e. 
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DWARD FASTNEDGE, ſeiſed in fee, mortgaged to Ro- Executor of 
bert Peck for years, to ſecure 1000 I. Robert Peck died, enges 


E 


ä lends a fur- 

having deviſed his real and perſonal eſtate to his daughter and bond; on 
n a 

only child Suſanne, ſince married to plaintiff, and made her ck, as | 
executrix. Suſanna afterwards lent Edward Faſtnedge 500 l. been 8 


viſee of mort - 


upon bond. Faſtnedge made his will, and deviſed ſome part — bet 


of his eſtate (which was not in mortgage) to his wife for life, wet Ka ez 


remainder to his ſon James Faſtnedge, and his heirs; and alſo diters, if the 
eltate be 


ſome other part to his wife during widowhood, remainder to .,,,..7 with, 


his ſon's four children. He then charged all his lands, &c. 3 


except what he had before deviſed to his wife, with payment of debts. 


of his debts, but made no deviſe of the reſidue. James Faſt- 
nedge, the ſon, entered on the eſtate not deviſed, and made 
ſeveral mortgages to different perſons of different parts of the 


eſtate. 


Bill by plaintiff, to be paid the money due on mortgage and 
on the bond, or to forecloſe. 


General Queſtion, Whether the plaintiff could tack the bond 
debt to the mortgage ? 


This was divided into two Queſtions : 


iſt, Whether the plaintiff was to be conſidered as entitled 
to the bond and mortgage in different rights, the one 1n her 
own right, and the other as executrix, and therefore could 


not tack ? 


2dly, Whether can tack in caſe of a deviſe, or charge for 
Payment of debts ? 
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Sir THOMAS SEWELL, Maſter cf the Rolls, upon the firſt 
Queſtion, heid, The plaintiff might tack theſe debts, upon the 
authority of Blackwell v. Symes, before Sir JoSEPH JEKYL, 


Upon the 2d Queſtion, held, Plaintiff could not tack, there - 
being a charge for payment of debts, upon the authority of 
Heams v. Barne, 3 Atkins, 630. He obſerved, That before 
the ſtatute of W. 3. a deviſe broke the deſcent, and defeated the 
ſpecialty creditors. That the ſtatute was made to prevent fraud- 
ulent deviſes. That ſince the ſtatute, in caſe of deſcent, or of 
a deviſe for the mere benefit of the deviſee, a mortgagee may 
tack a bond debt to his mortgage againſt the heir at law, 
or the deviſee, it being to prevent circuity ; but a deviſe to pay 
debts is not fraudulent, but ſtands upon the ſame ground it did 
before the ſtatute. That a charge for payment of debts is to 
be conſidered the ſame as a deviſe for payment of debts, 
Blackwell v. Symes. A woman bond creditor married mortgagee, 
and died. The huſband took out adminiſtration to his wife, 
and on bill brought by him, was allowed to tack the bond to 
the mortgage againſt the heir at law. 


Sir RopexT CUNLIFFE againſt Lady CuxIIT PE and 
Others. 


BEFORE LORDS COMMISSIONERS SMYTHE AND As TON. 


OSTER CUNLIFFE, a merchant at Briſtol, and engaged 
in the ſugar trade, and having two ſons, Ellis and plaintiff, 
and a conſiderable real eſtate, by will 26th April 1756, deviſed 
his undivided moiety of the new and old ſugar houſes in 
Cheſter, and the ſhips, &c. ſtock in trade, profits, &c. to truſ- 
tees for 99 years, in truſt, out of the clear profits to pay his 
wife an annuity of 300/. for life. He alſo gave his ſervant 
Margaret Towers, out of the profits, an annuity of 81. for life, 
and fo charged and chargeable as aforeſaid, bequeathed the ſugar 
houſes, flock in trade there, and the appurtenances thereto belong- 
ing, to his fon Ellis Cunliffe : nevertheleſs, in caſe bis fon Ellis 
ſhould happen to depart this life without a ſon or ſons born of 
his body in his life-time, or in due time after his death, then _ 5 | 
| 5 u 
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ſuch caſe he recommended it to him to give and deviſe the ſaid 
ſugar houſes and joint ſtock in trade there to his brother Robert 
the plaintiff. Tie then deviſed bis real tate to his eldeſt Jon, and 
bis iſſue male, in ſtrict ſettlement, with remainder to the plaintiff 
in the ſame manner, and made Ellis reſiduary legatee, and ap- 
pointed both his ſons executors. Sir Ellis enjoyed the moiety 
of the ſugar houſes and trade till 1768, and then died, leaving 
no ſon, but a daughter born in his life-time, and his wife 
enſient of another daughter, who was born afterwards, 


The Quſtion was, Whether this was a deviſe of the moiety 
of the ſugar houſes and ſtock to the plaintiff, on the death of 
Sir Ellis? 


Lord Commiſſioner SMYTHE : 


Q. Whether a deviſe over to Ribert, or only a recommenda- 
tion to Ellis? Diſtinction between words denoting his will, and 


mere words of recommendation. The caſe of Bland v. Bland? 


Kinnoul, v. Duke of Bedford, Duke of Bridgewater's caſe in 
alk. ate ſtrong authorities. Here the word uſed is, recom- 


* Phat . 
a+ Of opinion, a mere recommendation. 


Lord Commiſſioner AsToN declared himſelf of the ſame opi- 
nion, but did not enter into the caſe, or give any reaſons, 


JACKSON againſt PARKER. 


OHN JACKSON, tenant in tail of the eſtate in queſtion, 
having occaſion for money, and being married, by inden- 
tures of 23d and 24th May 1732, | 
joined, mortgaged the premiſes to Francis Stubbs for 300 J in 
which was contained the following proviſo, viz. That if the 
ſaid John Fackſin and Efther his wife, their heirs, executors, ad- 
miniſtrators, or aſſigns, ſhould pay the ſaid 300 /. and intereſt ; 
then Frances Stubbs, her heirs or aſſigns, ſhould reconvey the 
premiſes to the ſaid John Jackſon and Eſiber his wife, their heirs 
or aſſigns: and there was a clauſe at the end of the deed, 
which declared the 2/8 of the fine 70 be (ſubject to payment of 


3001. and intereſt) to John Jackſon, his heirs and aſſigns, : 
y 


in fine, and which the wife 
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&c. to his 
brother (the 
teſtator's ſe- 
cond ſon). 
Theeldeſfon 
died without 
iſſue male, 
leaving a 
daughter, 
and without 


deviſing to 


his brother. 
Held, not a 
truſt for the 
brother, but 
a mere re- 
commenda- 


— — 
Fee 2. „%% 
Aha «(#9 370, 


224. 12» Fe 


Frere 333, 


X. 2229 . 
297, 


At the Rolls, 
I2th Nov. 
1770. 


Tenant in 
tail and his 
wife join in a 
mortgage of 
the huſband's 
eſtate, by 
leaſe and re- 
leaſe and fine: 
the proviſo 
reſerves the 
redemption 
tothe huſband 
and wife, and 
their heirs, 
&c ; but the 
latter part of 
the deed 
declares the 
uſes of the 
fone, after 
payment of 


Jacxson 
arain/t 
PARKER. 


the mortgage 
to the hul- 
band and his 
teirs. The 
huſband dies. 
Held, the 
huſband was 
ſolely enti- 
tled to the eſ- 
tate, and that 
che wife had 
only a power 
of redemp- 
tion to ſecure 
her dowers. 
Aſſignment 
of a mort- 
gage, and the 
loan increaſ- 
ed after the 
will, is a 
revocation 
only pro tanto 
of the will. 


CASES IN CHANCERY, Ge. 


By indenture 27th and 28th February 1733, the mortgage was 
aſſigned to Anne Brown, by the executrix of Frances Stub, 
without the heir at law joining, redeemable as in the former 
deed, by Zack/on and his wife, and their heirs, executors, and 


adminiſtrators. TFackſon and his wife were parties to theſe 
deeds. 


On the 28th February 1737, John Fackſon alone charged the 
premiſes with the further ſum of 200 /. 


On the 20th Tuly 1750, John Jackſon made his will, duly 
atteſted, and deviſed all his lands, &c. to truſtees to be ſold, and 
after payment of debts, funeral expences, and coſts, to divide 
the ſurplus money amongſt the plaintiff and the defendant Joby 
Fackſon, in the manner therein mentioned. By indentures of 
the 8th and gth of October 1762, between Francis Brown, heir 
at law of Anne Brown, of the firſt part, Francis Stubbs, heir at 
law of Frances Stubbs the original mortgagee, of the ſecond 
part; Jobn Jackſon and Eſther his wife, of the third part; and 
Joſeph Parker, of the fourth part; in conſideration of 500 /, 
paid to Broton, and 150 J. advanced to John Jackſon, the mort- 
gaged premiſes were aſſigned and conveyed to 7Joſepb Parker, 
his heirs and aſſigns, redeemable by 7ohn Fack/en, his heirs, ex- 
ecutors, and adminiſtrators; with a covenant for Jackſon and 
his wife to levy a fine of the premiſes, which was levied ac- 
cordingly. 


Fackſon the huſband died in 1763: Eicher his wife ſurvived, 
and is fince dead. The truſtees in the will put the eſtate up 
to ſale by auction, and Joſeph Eld, one of the plaintiifs, was the 
beſt bidder, at 16501. 


Bill by ſeveral of the children, who are legatees in the will, 
and by Eld the purchaſer, againſt the heir at law of the teſtator, 
and the mortgagee, to eſtabliſh the will, and to have the truſts 
performed, the purchaſe confirmed, and the money, after pay- 
ment of the mortgage and other debts, applied according to 
the will. 


Two general Queſtions were made : 
1ſt, Whether the will was good or void? 
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2d, If good, whether the deed of 17692 was a revocation 
of the will ? 


Upon the firſt Queſtion, it was argued for the plaintiffs, 
That the teſtator had a deviſable intereſt at the time he made 
his will, notwithſtanding the redemption is given to the huſ- 
band and wife, their heirs, executors, and adminiſtrators. It 
was ſaid, the Court will put a true conſtruction upon the deed 
of 24th May 1732, and in order to do that, will take into con- 
ſideration the ownerſhip of the eſtate, and the purpoſe for which 
the deed of 1732 was made. That the huſband was the 
owner of the eſtate, and the intention of the deed was merely 
to make a mortgage, and the wife was made a party, and joined 
in the fine for the ſake of the mortgagee. That there was no 
ſtipulation to affect the right of the huſband beyond the ſecu- 
rity for the mortgage debt. That where a mortgage is made, 
the equity of redemption follows the original right, and the 
Court will give that effect to the words of the proviſo, though 
they may import the contrary, unleſs there appears ſome con- 
tract or ſtipulation that the equity of redemption ſhall go in a 
different manner. That there is no ſuch contract or ſtipula- 
tion in this caſe, That it is not to be preſumed to be the 
intention of the parties to give the equity of redemption to the 
huſband and wife jointly. That the wife parted with nothing 
but a chance of dower. That by conſidering the equity of 
redemption as a joint intereſt, ſhe would, by having ſurvived 
her huſband, be entitled to the whole inheritance, ſubjeQ to the 
mortgage, which would be unreaſonable. By this means ſhe 
would have it in her power to give the eſtate away from 7ack- 
for's children, which was not ſo very improbable in caſe ſhe 
married again; or at leaſt her children by a ſecond marriage 
might ſhare with the children of Jachſan. That either the 
words giving her the power of redemption were inſerted by 
miſtake, without conſidering the effect of them, or they were 
Put in to ſecure her the ſame intereſt in. the eſtate, in caſe ſhe 
ſurvived her huſband, which ſhe had before the mortgage was 
made. That in caſe ſhe had redeemed the eſtate, and a bill 
had been brought by the heir at law or deviſee of the huſband, 
a court of equity would have declared, that ſhe was entitled to 
her dower, or thirds, for life, and no more. That if there 
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1770. was a doubt upon the conſtruction of the former part of the 
| 7 deed, the latter clauſe makes it clear, which declares the uſes of 
p £7 the fine after payment of the mortgage to the huſband, bis 
heirs and aſſigns. That upon the whole, 7 Packfon the 
huſband had a deviſable eſtate in him; and the will being 


properly executed and atteſted, is a good and valid will. 


— —————— — — 

—— -. — — — 

oy . 4 K * — 6 * 7 N 
. 


To the ad Queſtion. That the deed of 1762 makes no al- 
teration in the eſtate of the huſband, but only increaſes the 
charge : he had an equitable intereſt before, and he had the 
ſame equitable intereſt after the deed of 1763. That if inſtead 
of being an aſſignment of an old mortgage with an increaſe of 
the debt, it had been an original mortgage, it would not have 
been a total revocation of the will, but only pro tanto, according 
to Parſons v. Freeman, and other caſes, 


On the other ſide, it was argued for the defendant, the heir 
at law, That the words of the proviſo are plain, and give a 
Joint intereſt to the huſband and wife in the equity of re- 
demption. That ſhe parted with an intereſt, and therefore is 
to be looked upon as a purchaſer for a valuable conſideration, 
That her claim is to be ſupported upon the foot of a contra. 
That the clauſe declaring the uſes of the fine only to the huſ- 
band, his heirs, executors, and adminiſtrators, is repugnant to - 
the proviſo of redemption, and ought to be rejected. And the 
following caſes were cited for that purpoſe, viz. Wilmot v. 
Knowles, Mo, 680. Southcot v. Mainwaring, Cro. Eliz. 744. 


To the ſecond Queſtion. That it is not the caſe of a mere 
mortgage, but the whole eſtate is conveyed to the aſſignee on 
purpoſe to bar the wife's intereſt, and gives a new eſtate to the 

| huſband, | 


Sir Thomas SEWELL, Maſter of the Rolls, after time for 
conſideration, gave his opinion: 


| The firſt Queſtion depends upon this, Whether the teſtator 
; had, at the time of making his will, a deviſable intereſt! 
| Objected, That he was jointenant with his wife, and there- 
$«iſt v. Ro- fore could not deviſe, If it ſtood upon that ground, I ſhould 
verts, if. have no doubt the late determination in the King's Bench has 


May 1794, 


-4 . ſettled the point, that a teſtator muſt be ſole ſeiſed. The Queſ- 
5 tion 
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tion is, Whether the huſband was a jointenant? It is material 
to conſider the intention of the parties to the deed of 1732. 
It is a mere equitable matter; the wife had no intereſt but a 
mere poſſibility of dower, the huſband had the whole intereſt 


in the eſtate, It has been ſuppoſed that there was a contract 
between the huſband and wife, by which ſhe gave up her right 


of dower, and was to have the chance of the whole equity of 
redemption, in caſe ſhe ſurvived her huſband. This, in my 
opinion, is a very unnatural ſuppoſition. If it had been fo, it 
would have been recited in the deed. Her right of dower 
accounts for her joining in the fine. The deed is planned as 
between mortgagor and mortgagee. The wife had a right to 
redeem, and if ſhe had redeemed, a court of equity would not 
have taken the eſtate from her, but upon the terms of allowing 
her dower. This being a mere equitable intereſt, the deed has 
declared the rights of the parties. The uſes of the fine are de- 
clared, after payment of the mortgage money, to the huſband 
and his heirs. She would then be entitled to dower again, af- 
ter the money 1s paid, by the huſband taking the eſtate. The 
caſes cited for the defendants confirm this doQtrine. In Cre. 
Eliz, 744. the Court reconciled the different words according 
to the intention. The ſame caſe came on again by the name 
of Wilmot v. Knowles, In this caſe, I conſider the firſt part of 
the deed as between the huſband and wife, The cafes of 
Lord and Lady Huntingdon, Mo. 408. Brend v. Brend, 1 Vern. 
213. Pocock v. Lee, 2 Vern, 604. are in point. Am of opi- 
nion, That the huſband being thus entitled to the equity of 
redemption, the will is good. 


To the ſecond Queſtion. The deed of 1762 ſhews the in- 
tention of the parties in 1732, and removes any doubt upon 
the conſtruction of that deed. It is no revocation of the will. 
The ſame equitable right continued to the huſband which he 
had before. A mere mortgage does not in any caſe operate as 
a revocation, but pro tanto. 


DECREE FOR PLAINTIFFS. 
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A woman en- 
titled to a 
rent charge 
marries, and 
at the huſ- 
band's death 
there are ar- 
rears due. 
They ſhall 
go to the wife 
{uriiving, 
notwith- 
ſtanding ſhe 
had a ſettle- 
ment, there 
being no ex- 
preſs or im- 
plied inten- 
tion that the 
huſband 
ſhould be a 
purchaſer of 
all her for- 
tune. 
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SALWEY againſt SALWEY. 


BEFORE LoRDs CommMisSIONERS BATHURST AND AsTox. 


LAINTIFF was the widow of Cartwright, and by 
ſettlement was entitled to a rent charge of 3001. a-year 
for her life, as her jointure. Cartwright mortgaged the eſtate, 
and after his death the rents and profits not being ſufficient to 
pay the rent charge, the mortgagee gave up the poſſeſſion to 
the widow. In 1743 plaintiff marricd Salwey, her ſe- 
cond huſband; and previous to the marriage a ſettlement was 
made, dated the Tith of May 1743, by which, in conſidera- 
tion of the intended marriage, and for providing and ſectling a 
competent jointure and maintenance for the plaintiff, and for 
ſettling and making a proper proviſion for the children of the 
marriage, Charles Bennett, the plaintiff's father, and — Sal- 
wey, the intended huſband, conveyed ſeveral eſtates to truſtees ; 
as to the eſtates conveyed by Bennett, to the uſe of Bennett for 


life, remainder to truſtees for years, to raiſe 1 500 J. for the uſe 


of Bennett; and as to the eſtate conveyed by Salwey, and as to 
the other eſtates conveyed by Bennett, ſubject to the terms, to 
Solwey the huſband for life; remainder to plaintiff for life, in 
bar and ſatisfaQtion of dower, or thirds, or other claim out of 
Salwey's real eſtate, or out of his perſonal eſtate, by the cuſtom 
of London or otherwile ; remainder to truſtees for years to raiſe 
portions ; remainder to firſt and other ſons, in tail male; te- 
mainder to Saltvey the huſband, and his heirs: Bennelt cove- 
nanted to ſurrender certain copyhold eſtates, to the uſe of him- 
ſelf for life; remainder to Salwey in fee: a further ſettlement 
was made of 40004, by Salteey. 


The marriage was had, and Salwey the huſband paid off the 
mortgage, and kept an exact account of the rents of the eſtate 
in jointure and in mortgage, which he conſtantly received, and 
afterwards died; and on his death, it appeared the rents of 
the eſtate were deficient to pay the rent charge, which was in 
arrear 1098 J. | 


7 Bill 
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Bill by the plaintiff, for thoſe arrears. 


Q. Whether the widow, or the huſband's repreſentatives 
are entitled to the arrears ? 


Lord Commiſhoner BaTHURST : 


iſt Queſtion, Whether the huſband was eatitled to the 
arrears at law ? 


2d Queſtion, Whether in equity ? 


Though this is not ſtrictly choſes in action, but being chattel 


real will ſurvive. OG. Lit. 351. Lord Carteret v. Paſchall, 3 
Wins. 197. 


To the 2d, It was argued, that the huſband is a purchaſer 
by having made a ſettlement ; but no caſe proves that a ſettle- 
ment on marriage 1s in every caſe a purchaſe of the wife's for- 
tune; it muſt be the agreement of the parties to eatule the 
huſband to the wife's choſes in aQion or chattels. It ap- 
peared to be the intention in all the caſes cited that he ſhould, 
and in Heaton v. Vaſſell, Vin. tit. Baron and Feme, lett. D. N. 
11 ca. In this cafe, no ground to ſay it was the intention of 
the parties. No mention is made of the rent charge. 


Lord Commiſſioner As Ton: 


No doubt but that the arrears ſurvived at law. Co. Lit. 351.6. 
Ro. Abr. 350. L. 5. 1 Ch, Caf. 189. Withers v. Keljea. In 
equity no circumſtances to vary the law. The ſettlement has 
left it open ; there was no agreement about it, no occaſion for 
it. To make the huſband a purchaſer of ſuch a right, there 
wuſt be an agreement either expreſs or implied. Rudyard v. 
Naſt, a ſtrange determination, but it aſſords an argument for 
my opinion. Parker v. Nindlam, a clear agreement. Cleland v. 
Cleland, ſurvived, becauſe no agreement. Barnet v. Iinaſtou, no 
ſettlement. Meredith v. J/ynn, wife dead, and agreement. 
Blis v. Hereferd, ſtrange report. Adams v. Cole, agreement. 
If this had been an agreement for the whole fortune, yet if 
part conſiſted of money and rents, I ſhould have doubted whe- 
ther the word 4w42le would have extended to the rents. 


8380 


693 


1770. 
SALWEY 
againſt 
SALwer. 


£ 
t 
, 
* 


—ę—— — — — —— Ü 


5 


— Iv = —r Cot 


— Mn cn 
— —— — — —ͤ eo ů—— ů — 


ůꝶ—ů e ——ͤ— — —— 


R 
— ce ans — 


694 


gth Dec. 
1770. 


Injunction to 
reſtrain the 
publiſhing in 
a Magazine 

a farce, occa- 
fionally ſuf- 
fered by the 
Author to be 
acted, but 
never printed 
or publiſhed. 


CASES IN CHANCERY, &c. 


MackxLiN againſt RICHARDSON. 


LAINTIFF was the author of a farce called Love d la Mode, 
conſiſting of two acts, which was performed, by his par- 
ticular permiſſion, at the different theatres, ſeveral times in 
1760, and the following years, but was never printed or puh- 
liſhed by him. And it appeared in evidence, That it never was 
ated but by his permiſſion: That when the farce was over, 
he uſed to take the copy away from the prompter : That two 
of the actors applied to him, to have it performed at their 
benefits; and that he made them pay, once 20 guineas, and 


at another time 30 guineas, for one night's performance of it. 


In 1766, the defendants Richard/on and Urgqubart, who are 
proprietors of the Court Miſcellany, or Gentleman and Ladh's 
Magazine, employed one Gurney to go to the play-houſe, and 
take down the words of the farce from the mouths of the 
actors, for which they paid him a guinea, Having ſo done, 
and corrected his notes from the memory of the defendant 
Urquhart, they publiſhed, in the Miſcellany for the month of 
April 1766, No. 10. the Firſt Act, with the names of the 
actors, and added a print by way of frontiſpiece, and titled it, 
„The Firſt Act of Love d la Moge;” and at the end gave 
notice, that the Second Act would be publiſhed in the next 
month's Miſcellany. The defendants printed 4500 of the My- 
cellany for that month, and ſold 3400. 


Bill by plaintiff, for an account of the profits made by the 


. defendants, and to reſtrain them from printing or publiſhing 
the Miſcellany ſo containing the Firſt Act of Love à la Mod, 


and from printing or publiſhing the Second Act. The com- 
mon injunction being obtained till anſwer, was afterwards 
continued till hearing. The cauſe came on to be heard before 
Lord CAMDEN ; but the cauſe of Miller v. Taylor, relative to 
literary property, being then depending before the Court of 
King's Bench, and it not being foreſeen how far the determina” 
tion in that caſe might affect the preſent caſe, his Lordſhip 
ordered this cauſe to ſtand over till after the other ſhould be 


determined, Since that, the Coutt of King's Bench have given 
their 
12 
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their opinion, three Judges againſt one, That the author of a 170. 


book has a property in his work, independent of the ſtatute 1 | 


of Queen Arne: and now this cauſe came on to be heard. againſt 
f RicuAAb- 
SON. 


It was argued for the plaintiff, That this is a much ſtronger 
caſe in favour of the author than thoſe caſes where the author 
has printed and publiſhed his work; the ground upon which 
the Queſtion in thoſe caſes aroſe. being, Whether the publica- 
tion was not to be conſidered as a gift to the public? That 
where the author did not print or publiſh his work, it never 
was doubted that no other perſon had a right to print or pub- 
liſh it. That in the caſe of Mr. Webb v. Mr. Forreſter; the 
former of whom had his Precedents of Conveyancing ſtole out of 
his chambers, and printed; and the latter had his notes copied 
by a clerk to the gentleman to whom he had lent the notes, 
and were printed; the Court, without the leaſt heſitation, 
reſtrained the parties from printing and publiſhing them. That 
the repreſentation of the farce, in this caſe, upon the theatre, 
was no gift to the public, nor entitled the defendants to print 
and publiſh it. That it was an invaſion of the plaintiff's right 
and property, who might chuſe whether it ſhould be printed 
and publiſhed or not, and if it was, had the ſole right to the 
profits ariſing from thence. That the profits which he received 
from the repreſentation on the ſtage did not take from him 
the'right to the profits of printing and publiſhing. That he 
was remarkably cautious to preſerve this property to himſelf, 
by not permitting it to be ated without his ſpecial leave, and 
by conſtantly taking the copy away from the prompter as ſoon 
as the farce was over, and by making two of the actors pay for 
the performance of it for their benefit. That this was not the 
caſe of an abridgment, nor extract, but profeſſedly the work 
itſelf, one whole act being publiſhed, and the other intended 
to be publiſhed, That the defendants having ſaid in their 
anſwer, that it was not the ſame as the farce itſelf through- 
out, bur differed from it in ſome part, was an aggravation of 
the offence, becauſe it miſrepreſented the work. 
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On the other ſide, it was argued, That a Court of Equity 
will not interfere in all caſes of printing and publiſhing an- 
other man's work; but it depended upon circumſtances. That 
this 
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this was not like the caſes of Mr. Webb v. Mr. Forreſter, by rea. 
ſon of the repreſentation of the farce upon the ſtage, which 
gave a right to any of the audience to carry away what they 
could, and make any uſe of it. That it likewiſe differed from 
the caſe of a book publiſhed by the author. That the Court 
will not reſtrain the printing and publiſhing an abridgment of 
a book, nor a critical review. That Magazines are nſeful, and 
are an article of trade, and often of ſervice to authors, by giv- 


.ing a ſpecimen of their works, and by that means ſerve as a 


recommendation of them, where they are deſerving of it. That 
the plaintiſF has not ſuſtained, nor can ſuſtain, any damage, ag 
he has, and will continue to receive the advantage ariſing from 


the repreſentation upon the ſtage. That the Court, under 


theſe circumſtances, will leave him to his remedy at law. And 
the caſe of Dodſley v. Kinnerſiey, at the Rolls, 15th June 1701, 
was cited; where the MAsTER oF THE RoLLs would not 
reſtrain the proprietor of a monthly Magazine from printing 
part of a pamphlet called“ The Prince of Aby/inia.” 


Lord Commiſſioner SMYTHE, without hearing the reply: 


It has been argued to be a publication, by being acted; and 
therefore the printing is no injury to the plaintiff: but that is 
a miſtake; for beſides the advantage from the performance, 
the author has another means of profit, from the printing and 
publiſhing and there is as much reaſon that he thould be pro- 
tected in that right as any other author. It was ſaid to be 
only a ſmall part of the Magazine, ad therefore the Court 
ſhould not interfere. That is not the true queſtion ; but, 
What proportion the part publiſhed in the Magazine bears to 
the whole work out of which it is taken? Here it is avowed, 


and declared to be half the work, one whole act; and the de- 


fendants engage to publiſh the other half. This is not an 
abridgment, but the work itſelf, and not like the caſe of Dd 
ley v. Kinnerſley, which was only an extract. 


Lord Commiſſioner BATHURST : 


The printing it before the author has, is doing him a great 
injury. Strong caſe. 


The 
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The plaintiff waving the account of profits, the injunction, 
reſtraining the defendants from printing and publiſhing the 
farce, or any part, was made perpetual, 


Ws ry againſ/ KIERNAN. 


Ie OVERS WESTBY, tenant for life under ſettlement of an 

eſtate in Lancaſhire, with remainder in fee to four per- 
ſons, as heirs at law of the ſettlor, and being tenant in tail of 
another eſtate in Yorkſhire, with remainders over, under which 
the defendant, John Weſthv, claims; and having occaſion for 
money to pay debts, and one of the heirs at law being an in- 
. Fant, an act of parliament was obtained in 1732, on the appli- 
cation of Robert Weſtby, and the heirs at law, by which part of 
the Lancaſhire eſtate was veſted in truſtees, to be fold for pay- 
ment of Robert Weſtby's debts ; and the Norktſirre eſtate was veſted 
in truſtees to the uſe of Robert MNeftby for life only, with limit- 
ations over, as in the ſettlement, with a power for Robert 
Weſtby, after his death, and failure of iſſue male of his body, to 


charge the Lancaſhire eſtate with 1600 l. and the Jerꝶſbire eſtate TOTP Os 


with 10, 00 J. The ſaving clauſe at the end of the act ſaved the 
right of all parties, except of Robert We:tby; of the reverſioners 


of the Lancaſhire eſtate, and of the heirs and iſſues of Thomas 


Haley; but no exception of the heirs or iſſues of —— MH, 
under whom the defendant, John Weſtby, claimed. 


Robert Weſtby, by deed in 1732, executed the power, and in 
conſideration of love and affeCtion to his ſiſter Dorothy and her 
children, charged the ſeveral ſums of 10,0007. and 16001. on 
the ſeveral eſtates, to be paid to the truſtees, upon truſt to place 
the ſame at intereſt, and pay the intereſt, dividends, and pro- 
ceeds, to ſuch perſon and perſons, in ſuch courſe, order, ſhares, 
proportions, and manner, as he then had appointed, or then 
after ſhould, by his laſt will and teſtament in writing, or by 
any writing purporting the ſame, executed in the preſence of 
two or more witneſſes, appoint ; and for want of appointment, 
to pay the ſame intereſt, dividends, and proceeds, to the ſeparate 
ule of his ſiſter Dorothy, the wife of Alexander Parker, during 
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her life, and after her death to pay the 10,000 J. and 1600 


and the intereſt thereof to and amongſt all and every the child 


Kiernan, 


and children of the ſaid Dorothy, for their maintenance and ad. 
vancement; and in caſe there ſhould be no ſuch child living at 
her death, then to pay the principal and intereſt to his own 
executors. | 


In 1761, Robert Meſtby made his will, and taking notice that 
his intention at the time of executing the deed was, that the 
principal ſums of 10, ooo J. and 1600/1, as well as the intereſt, 
ſhould be ſubject to his diſpoſition by will, he deviſes the ſame 
to his executors, who are the plaintiffs, upon ſeveral truſts, 


Robert Weſiby died without iſſue. 


| Bill to have the two ſums raiſed and paid to plaintiffs, upon 
the truſts in the will. 


Two Queſtions : | 

iſt, Whether the power given by the Act of Parliament 
to charge the Yorkſhire eſtate, can take place againſt the de- 
fendant, John Meſily; by reaſon his right is not excepted 
out of the ſaving clauſe? 


2d, Whether the power of diſpoſing of the principal 
ſums, or only of the intereſt, is reſerved by the deed of 


1732? 


Lord APSLEY, Chancellor, after argument, was clear of 
opinion, That Robert Meſily being tenant in tail of the 
Yorkſhire eſtate, the right of thoſe in remainder was, and 
was meant to be, barred by the Act of Parliament; and 
there was no occaſion to except their rights, as it is done 
in other caſes, where the Act paſſes upon the application 
of a tenant for life; for Robert Weſtby being tenant in 
tail, might have barred the remainders by a recovery: and 
therefore this caſe differs from the caſe of the Duke of Montag, 
who procured an Act of Parliament for the exchange of livings; 
he was only tenant for life, and the right of thoſe in remainder . 
not being excepted out of the ſaving clauſe, they were not bound 
by the Act. 


As 
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As to the ſecond Queſtion, his Lordſhip was very clear that 
the power over the principal was reſerved, 


SALVIN againſt THORNTON, 


ON APPEAL FROM THE ROLLS. 


I was argued for the plaintiffs on two general Queſtions : 


1ſt, Whether the recovery was good to bar the remainder 
at law ? 


zd, Whether in equity? 


Both Queſtions were ſaid to depend upon one general Queſ- 


tion, Whether there was a good tenant to the recipe? Which 
introduces three Queſtions : 


1ſt, Whether by the fine and non-claim the eſtate of Ken. 
Mackenzie was not extinguiſhed, and the legal intereſt in the 
freehold acquired by Thomas Thornton? 


2d, Whether the Court will not preſume a conveyance of 
the legal intereſt to Thomas Thornton ? 


3d, Suppoſe the tenant to the freehold to have only an 


equitable intereſt, whether the legal remainders are not 
barred ? | 


The firſt Queſtion depends upon the legal operation of the 
fine and non-claim ; whether the eſtate of Ken. Mackenzie was 
not barred? A diſtinction was taken between the truſt for the 
Perſon who levies the fine, and a truſt for other perſons. Such 
a double truſt may be in the ſame perſon ; and where it is, the 
eſtate of the truſtee, ſo far as it is a truſt for the perſon levying 
the fine, is turned to a right, and barred by the fine and non- 
claim; but is not affected by it, ſo far as it is a truſt for other 
perſons, Tham v. Morrice, Cro. Car. 109. 14 Car. 2. Freeman 
v. Barnes, Sid. 458. 1 Lev, 270. 22 Car. 2. Smith v. Peirce, 
Carth, 100. 3 Mod. 195. 3 Ja. 2. and 1 V. & M. Earl of 
Newcaſtle v. Earl of Suffolk, 1 Ch. Rep. 51. were cited; which 
caſes, though they are of truſt terms, yet were ſaid to be authorities 
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Savin as to freehold truſts, being determined on general principles 
Tan es. that ceſtuique truſt may bar his own truſtee by fine and non- 
— — claim. There is one caſe where a truſtee of the freehold was 

held ſo barred; Fulcombe v. Leake, And. 303. The preſent is 
as ſtrong a caſe for ſuch an effect of the fine, as can be; the 
eſtate of the truſtee is barred for ever; and the eſtate of Thoma: 
Thornton, ſo acquired, became indefealible by the non<claim. 
A tortious defeaſible freehold is ſufficient to make a tenant to 


the precipe. Lloyd v. Evelyn, Salk. 508. 


To the ſecond Queſtion. A common recovery was neceſſary 
to bar the remainder, and anſwer the purpoſes of the ſettlement. 
In order to make the recovery effectual, beyond a poſſibility of 
doubt, the bill of interpleader was brought, and 4500 J. was 
paid into Court, and has been ſince taken out, being the full of 
what was due for that third part. The conveyance of the eſlate 
to Thomas does not appear ; but the Court will preſume that to 
be done, which ought to have been done; will preſume a con- 
veyance of the legal intereſt in ſupport of the recovery. The 
money was paid into Court in 1735, the recovery was in 1737. 
In many caſes, the Court will preſume a legal intereſt in the 
party to ſupport an act which he had a right to do, if he had 
the equitable intereſt. Lord Stafford v. Llewellin, Shin. 77. 
Lyford v. C:ward, 1 Vern. 195. Lutw. 1649. Courts will pre- 
ſume on the circumſtances of the caſe, as where the tranſaction 
has been many years ago. 


The third Queſtion was argued in the ſame way as when the 
cauſe was on before. 


Lord CAMDEN, Chancellor, after hearing the arguments at 
bar for the plaintiffs, offered to determine the laſt Queſtion, if 
the plaintiffs would relinquiſh the queſtion at law; but they 
refuſing, his Lordſhip ſaid, it muſt go to wn; and affirmed the 
Maſter of the Rolls' decree. 


An ejectment was afterwards brought, and a verdict was ob- 
tained by the plaintiff, not upon the merits, but for want of the 
defendant's proving the attainder of Jobn Thornton, which was 


owing to a miſtake; it being apprehended that the po 
wou 
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the trial, the parties agreed to a diviſion of the eſtates, 


WuiTE againſt BARBER. 


DWARD PRESGRAVE, having only one child living, 
E named Thomas, by will 20th October 1753, deviſed to 
Eleanor, his wife, all his freehold and copyhold eſtates, until 
ſuch time as his ſon Thomas Preſgrave ſhould attain 21 years, 
in truſt, that ſhe would out of the rents educate, maintain, and 
bring up the ſaid Thomas, until he ſhould be 21 years of age; 
at which time, he gave his ſaid freehold and copyhold eſtates 
unto his ſaid ſon Thomas, his heirs and aſſigns, for ever : but 
if it ſhould happen that his wife, at the time of his deceaſe, 
ſhould be enſient with one or more child or children, and his 
ſon Thomas ſhould die before he attained his age of 21 years, 
without leaving lawful iſſue of his body, then he gave all his 
faid freehold and copyhold premiſes unto his wife, until ſuch 
child or children ſhould attain 21; and immediately after ſuch 
child or children, as ſhe ſhould be enſient with, ſhould have at- 
tained his, her, or their ſeveral and reſpective ages of 21 years, 
then he gave the ſaid freehold and copyhold premiſes unto 
ſuch child or children, his, her, or their heirs and aſſigns for 
ever: but if it ſhould happen, his ſon Thomas ſhould die before 
21, without leaving iſſue, or that his wife ſhould be enſient 


would admit that fat, and therefore the defendants were not 
prepared to prove 1t.—A new trial was granted, and during T 
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with one or more child or children, at the time of his death, 


and ſuch child or children ſhould happen to die before his, her, 
or their reſpective age of 21, without leaving lawful iſſue, then 
he gave the ſaid freehold and copyhold eftates unto Eleanor his 
wife, for life; with remainders over as to part to his nephew 
Edward Preſgrave Cham, in fee; and as to other part, to his 
nephew Thomas Barber, in fee; and the reſt to other perſons 
in fee. He gave the reſidue of his perſonal eſtate to truſtees, 
whom he appointed executors, in truſt for the ſole uſe and 
benefit of his ſon Th:mas, to be paid him at 21: but if his wife 
ſhould be enſient at his deceaſe, with one or more child or child- 
ren, then he gave the reſidue in truſt for ſuch child or children 
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1771. as his wife ſhould be enſient with at his deceaſe, to be paid to 
* ſuch child at 21; and if more than one child, then to be equal. 
, ly divided amongſt them, ſhare and ſhare alike, at their re- 


BARBER. 


ſpective ages of 21 years. 


The teſtator, after making his will, had two other ſons, the 
plaintiffs, Edward and Jobn Pręſgrave. Thomas died under 21, 
and without iſſue. Eleanor, the widow, married the plaintiff, 
White, Barber proved the will, and poſſeſſed the perſonal eſtate. 


Bill by plaintiff, for an account of perſonal, and of the rents 
and profits of the real, 


The cauſe coming on to be heard on 7th June 1769, before 
Lord CAMDEN, a caſe was directed for the opinion of the 
Court of King's Bench, Whether, in the event that has hap- 
pened, any and what eſtate veſted in plaintiff Pleanor, and the 
ſeveral defendants, the deviſees, or any of them? and if no 
eſtate veſted in them, or any of them, then, Whether any and 
what eſtate veſted in the plaintiffs, Edward and John Preſgrave, 
the two infant children, or either of them ? 


The Court certified as follows : 


« HAVING heard Counſel on both ſides, and conſidered this 
caſe, we are of opinion, That the proviſion made by the teſtator 
being for children which were to be born after the making of his 
will, he certainly intended to comprehend all the children 
which ſhould be born of his then wife (whether before or 
after his deceaſe); for we think that a father, in making an ex- 
preſs proviſion for any child which his wife ſhould be enfient with 
at the time of his deceaſe, could never intend to give his eſtate in 
excluſion of ſuch children, or to his nephews, as the event has 
happened, in preference to any child or children that might 
be born in his life-time : we are of opinion, therefore, not- 
withſtanding the defect of expreſſion in this will, the children 

born before the teſtator's death are virtually included in the 
proviſion ſo anxiouſly made by the parent for his poſthumous 
children; and that upon the true conſtruction of this will, the 
plaintiffs, Edward and John, will be entitled (from the teſtator's 


manifeſt intent) to take an eſtate in fee, in the premiſes, at 
their 
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their reſpective ages of 21 years; and that in the mean time, 
the plaintiff Eleanor, their mother, is entitled to the premiſes, 
ſubje& to the truſt of the will, for their education and main- 
tenance. 

| MANSFIELD. 

R. ASTON. 

E. WILLES. 

W. H. ASHHURST.” 
24th April 1771. 


This cauſe coming on again this day, upon the above certi- 
ficate, for further directions, 


Lord APSLEY, Chancellor, gave directions agreeable to the 
certificate, 


JEALE againſt T1iTCKENER, 


ENRY SHOVE, by will 20th April 1750, deviſed two 
freehold houſes to his wife, for life; remainder to the 
defendant Titetener and his aſſigns for ever; he paying there- 
out, unto the teſtator's couſins, Henry Thornton and Thomas 
Thornton, 201. a-piece, three months after the deceaſe of his 


_ wife, 


The teſtator died in 1752. Henry and Thomas Thornton ſur- 
vived the teſtator, and died in the life-time of the wife. After- 
wards the wife died. 


Bill by plaintiffs, as repreſentatives of the two Thorntons, to 
be paid the two legacies. 


Q. Whether they veſted in the Worntent, and are tranſmiſ- 
ible to their repreſentatives ? 


For the defendants were cited Hall v. Terry, as a caſe in 
point, | 


For the plaintiffs were cited Buckley v. Barmlale, 1720; 
King v. Withers, before Lord TALBOT; and Low?her v. C:ndon, 
2 Atkins, 127. 130.; and a diſtinction was taken between this 
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1771, Caſe and Hall v. Terry; the word Zhereout amounts to a charge 
Jacks FEY the reverſion, and was not uſed in the caſe of Hall v. 


againſ®. Terry, 


T1iTCKENER 


The cauſe was argued on the 3d, and Lord APSLE V having 
taken till the next morning for conſideration, delivered his 
opinion, that the legacies veſted in the two Thorntons, and re- 
lied on the diſtinction ariſing from the word zhereout, which is 
not to be found in Hall v. Terry; and though it might be a 

8 ſlight diſtinction, yet it fell in with his ideas; and he cited the 
Chancery, caſe of Hutcbins v. Fiy, Comyns 717, Hodgſon v. Rawſon, 1 Ve. 


7th Nov. : 
1773. ⁊ey's Reports. 


yet FosTER againſt BLAGDEN. 


Nov. 1771. 
Courtrefuſed QARAH KNAPP deviſed her real and perſonal eſtate, after 


22 payment of her debts, funeral expences, and charges of proving 
vour of a cha- her will, to plaintiffs, in truſt, to diſpoſe thereof, and directed the 


ue truſt money to be paid to certain charitable uſes. 
Bill by the truſtees for the directions of the Court. 


Q. Whether the Court will marſhal aſſets, and order the 
debts to be paid out of the real eſtate, in order to leave the 
perſonal clear, that the deviſe to the charity may take effect? 


Mr. BARON SMYTHE, who fat for Lord CHANCELL0R, decla- 
red his opinion, that the debts could not be thrown upon the 
real eſtate; and that the caſes of Mogg v. Bath Haſpital, and 
the Attorney-General v. Tyndall, were in point. 


At the Rolls, 4 . ILMOT 
34 March Joun MeTcaLrs Cor againſt Sir RokRRT WiLM 


17725 aud Others. 


Deviſeofrea CIR JOHN COPE, by will, gave to Sir Robert Wim! and 


voor od "be Others, all his eſtate, to the uſe of the plaintiff for life; te- 


laid out and mainder to his firſt and other ſons in tail male; remainder 


ſetiled t b 
direct 2 over: and directed the reſidue of his perſonal eſtate to be laid 
out 
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out in land, and ſettled to the ſame uſes. He alſo directed his 
truſtees, out of the rents and profits of the land directed to be 
purchaſed, or out of the reſidue of his perſonal eſtate, to raiſe, 
advance, and pay, any money they ſhould think fit and proper 
and convenient, not exceeding in the whole 3000 J. for the ad- 
vancement of the plaintiff in any buſineſs, art, or profeſſion, or 
in any civil or military employment. 


The truſtees bought a commiſſion for the plaintiff in the 
army, for which they paid 1000 J. and 93 J. 25. 6 d. to equip 
him. He very ſoon afterwards ſold the commiſſion, ran in debt, 
and aſſigned all his income to pay his debts. 


Bill to have the remainder of the 3000 J. raiſed and paid 
him. 


For the plaintiff it was argued, That the teſtator intended the 
plaintiff ſhould, in all events, have 3000 /. either by advance- 
ment in buſineſs or employ, or by actual payment of the 
money; and ſeveral caſes were cited. 


It was argued for the defendants, T hat the teſtator did not 
intend the plaintiff ſhould receive any part of the 3000 J. in 
money, but only by advancement in buſineſs, &c. That it 
was diſcretionary in the truſtees to lay out the whole, or ſuch 
part as they ſhould think proper in ſuch advancement ; ſubject 
to the control of this Court (which has the ſuperintendency 
of all truſts), in caſe they ſhould refuſe to advance upon a reaſon- 
able and proper occaſion. That having bought the plaintiff a 
commiſſion, which he ſold, and the plaintiff being diſſolute and 
extravagant to the laſt degree, was a ſufhcient reaſon for the 
trultees refuſing any further advancement. That it could 
anſwer no good end, but only put it in the plaintiff's power to 
raiſe money, by turning into money what ſhould be ſo further 
advanced, and {pending 1t. 


Sir ThHoMAs SEWELL, Maſter of the Rolls, was of Opinion, 
That the will was to be conſtrued as a gift of 3000 J. in all 
events, to the plaintiff, either by advancement, or in money ; 
and mentioned ſeveral caſes as authorities, ſome of which were 
cited at the bar. 
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Decree the remainder of the 3000 J. to be paid to plaintif, 


Caſes cited Moreham v. Brown, 2 Vern. 155, Ning ſinan v. 
King ſman, 2 Vern. 559. Barlow v. Grant, 1 Vern, 255. 
Deacie v. Oldham ; Neale v. Willis, 17th May 1740. 


Ex parte GRIMSTONE. 


COMMISSION of lunacy iſſued againſt Bridget Grimſtone, 

in 1748, and ſhe was found a lunatic, and that ſhe was en- 
titled to the equity of redemption of an eſtate, ſubje& to two 
mortgages for years, the one for 1000 J. and the other for 5000. 
The cuſtody of the eſtate was granted to Elzzabeth and Rebecca 
Bowes, her heirs at law, and a receiver was appointed. 


The mortgages which were paid off in the life-time of the 
lunatic, out of the ſavings of the eſtate, were, by order of Lord 
NoRTHINGTON, Chancellor, aſſigned to attend the inheritance, 


Upon the death of the lunatic, the next of kin petitioned 
Lord APSLEY, Chancellor, to have the lunatic's perſonal eſtate, 
and to have the 1000 J. and 500/. conſidered as part of the 
perſonal eſtate ; and the Court declared that the truſtee to whom 
the terms were aſſigned, ought to be deemed a truſtee for the 
next of kin of the lunatic to the extent of 1000 J. and 500 J. and 
intereſt ; and directed an account to be taken accordingly. 


Petition by the heirs at law to rehear the former petition, 
which came on before Lord ApsLEyY, Chancellor, at his houſe, 
aſſiſted by Lord Chief Juſtice DE GRrEy, and Mr. Baron 
SMYTHE, The two Judges differed in opinion. Mr. Baron 
SMYTHE thought the laſt order right. Lord Chief Juſtice Dr 
Gx thought that the beneſit of the terms ſhould go to the 
heirs at law. 


Lord Chancellor now gave his opinion: 
Two Queſtions are made by the heirs at law; 


iſt, That Lord NoRHINOTON's order was right. 
2d, If wrong, yet the Great Seal has no juriſdiction to vary 


it. 
Upon 
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Upon the 2d Queſtion, both the Judges thought that the 1772. 


Great Seal had juriſdiction to vary the firſt order. e 


GRIMSTONE» 


Arguments upon the Queſtion. 


It was ſaid the authority ariſes from the King's ſign manual, 
and ends with the death of the lunatic; and the bonds of the 
committee having been given up, the Great Seal cannot enforce 
the order. 


In anſwer. The original of the Crown's having the cuſ- 
tody of ideots and lunatics, is more matter of curioſity than 
ule. 


It certainly exiſted before the ſtatute de Prerogativa Regis. 
The writ does not go of courſe, but muſt be ſued for : after the 
return to the commiſſion, the Great Seal, by virtue of the 
King's fign manual, grants the cuſtody, merely to ſave the ap- 
plication to the King in perſon. Afﬀter the cuſtody is granted, 
the Great Seal acts in matters relative to the lunatic, not under 
the ſign manual, but by virtue of its general power, as keeper 
of the King's conſcience. It is uſual to take bonds from the 
committees, to account and ſubmit to orders, but 1 do not ap- 
prehend it is abſolutely neceſſary. The Court makes many 
orders, and enforces them by attachment; which orders and 
manner of enforcing them, are not warranted by the ſign 
manual, but by the general power of the Court. 


There can be no reaſon why the orders ſhould not be en- 
forced, independent of the bond. Ex parte Roberts, 3 Atkins, 
5. 30%, The Court compelled Dr. Finney to execute a convey- 
ance after the death of the lunatic, by attachment. This is 


ſufficient to ſhew that the Court bas exerciſed juriſdiction after 
the death of the lunatic. 


As to the principal Queſtion, Whether Lord NorRTHING- 
TON 's order is right? 


is Objection. It is a general rule not to alter the nature of the 
lunatic's eſtate. 


Anſwer, The rule is ſo, but muſt be properly underſtood. 


In 


[ 
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In the management of the lunatic's eſtate, the ruling princi. 
ple is to do what is for the benefit of the lunatic, 


To lay it down as a rule that all the ſavings out of the real 
eſtate ſhall in all caſes go to the next of kin, is inverting the 
principle. The Court every day orders the ſavings to be laid 
out 1n repairs, and to diſcharge incumbrances on the real eſtate, 


The caſe of an infant differs from that of a lunatic, becauſe 
he can diſpoſe of perſonal eſtate ſooner than he can of real; and 
yet in many caſes the Court will order money of an infant to 
be laid out in diſcharging incumbrances, and even in keeping up 
houſe and garden, as lately in the caſe of Lord S5aftſbury, 


Vary ſo much of the order as declares, that the truſtee to 
whom the terms were aſſigned, ought to be deemed a truſtee for 
the next of kin of the lunatic, to the extent of 1000 J. and 500/, 
and intereſt. 


BexnxneETT againſt Honywoop. 


RASER HONYWOOD, Eſq. made his will 24th May 
1757, and thereby diſpoſed of his real and perſonal eſtates, 

as therein mentioned, and appointed Sir John Honywood, Abra- 
ham Atkins, Clarke VWilſhaw, and Edwin Martin, executors 
thereof; and by a codicil thereto, dated 14th Aug] 1761, gave 
to his ſaid executors 20,000 J. upon truſt, to diſtribute and 
diſpole of the whole of the ſaid ſum, and the intereſt and im- 
provement to be made thereof, to and amongſt ſuch of his re- 
lations by conſanguinity, and not by marriage, who ſhould not 
appear to his ſaid executors to be worth each perſon more than 
2000 J. and who within two years next after his deceaſe, ſhould 
apply, or being minors, or otherwiſe incapable of applying in 
their own perſons, ſhould cauſe application to be made, or have 
application made, on their reſpeCtive behalfs, to his ſaid execu- 
tors, for the benefit, or to have a ſhare of, or to participate in 
that legacy or donation ; ſuch diſtribution to be made amongſt 
ſuch of his relations as aforeſaid, at ſuch times, and in ſuch 
manner and proportions, or diſproportions, as his executors in 


cheir diſcretions judge to be moſt proper: the teſtator thereby 
| I | referring 
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referring thoſe circumſtances entirely to the judgment and diſ- 
eretion of his executors, with this recommendation only, to 
ſhew due regard in ſuch diſtribution to the earn of relation to 
him, education, ages, abilities, profeſſions, and families, of the 
reſpective claimants, and the ſtate of their reſpective affairs, ac- 
cording to the circumſtances thereof, which ſhould be diſcloſed 
to his executors. And in order that his ſaid relations might be 
duly appriſed of the legacy or donation thereby intended them, 
the teſtator directed, that once in every month, for two years 
after his deceaſe, an advertiſement ſhould be publiſhed in the 
London Gazette, and in ſuch other public newſpapers as his exe- 
cutors ſhould think fit, thereby giving notice of the legacy or do- 
nation which he had ſo made by his codicil; and requiring all 
perſons qualified or entitled to receive any ſhare thereof, or bene- 
fit therefrom, to deliver notice in writing of their ſeveral clatms 
or pretenſions to any part thereof, and of their names and place 
of abode, to his executors, within two years from the day of 
his death, or that otherwiſe they would be excluded the benefit 
of ſuch legacy or donation. And the ſaid teſtator directed, that 
ſuch part or parts of the ſaid 20,000 /., or of the ſtocks or ſecu- 
rities wherein the ſame thould be allotted by the executors, to 
or for the benefit of ſuch of his relations as aforeſaid, or any of 
them, ſhould or might be paid or transferred either to the 
claimants to or for the benefit of whom the ſame ſhould be ſo 
allotted, or to ſuch perſons as his executors ſhould approve, in 
truſt for, or for the benefit of ſuch claimants, or any of them, 
and their child, children, or iſſue, in ſuch manner and propor- 
tions, and for ſuch rights and intereſts, as his executors ſhould 
think moſt equitable, juſt, and reaſonable. 


And the ſaid teſtator directed, that within three calendar 
months next after his deceaſe, the {aid ſum of 20,000 J. or fo 
much thereof as ſhould then remain undiſtributed, ſhould be 
veſted in the public funds by his executors, in their names; 
and thoſe funds, and the dividends thereon, applied in the 
lame manner as the 20,000 J. was before directed. 


The teſtator died the 28th of January 1764, and his execu- 
tors proved his will; and having advertiſed, as directed, applica- 
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tions were made to them within the two years, by 456 perſong, 


or thereabouts, claiming ſhares in the 20, ooo. who reſided in 
different parts of the world, viz. England, Scotland, Ireland 
Spain, Portugal, Antigua, Jamaica, and South Carolina; and 
many of them were infants, 


The bill was brought by ſome of them, to have diſtribution 
made of the 20,000/.; and on the 21ſt of February 1769, the 
cauſe was heard before Lord CAM DEN, Chancellor, who referred 
it to the Maſter (inter alia) to inquire whether any of the per- 
ſons who had claimed, and which of them, were not entitled to 
any ſhare or proportion of the legacy, as not being within the 
deſcription of thoſe who were entitled by the codicil; and if 
any difficulty ſhould ariſe on that inquiry, the Maſter was to 
ſtate the ſame to the Court, and make a ſeparate report thereof; 
whereupon ſuch order ſhould be made as ſhould be juſt; and 
after the number of perſons entitled to the ſaid legacy ſhould be 
aſcertained, the executors were to lay before the Maſter a ſcheme 
for the diſtribution thereof, according to their own judgment and 
diſcretion ; wherein the Court did not mean to abridge or control 


their pmoer of diſtribution, in any manner whatſcever, provided that 


they allotted fome ſhare te every one of the perſons entitled to the 
ſaid legacy; and the Maſter was to ſtate ſuch ſcheme, and his 
opinion thereon, to the Court; whereupon ſuch further order 
ſhould be made as ſhould be juſt. And his Lordſhip declared, 
that the executors, in the mean time, until the Maſter's final 
report ſhould be made, were empewered, if they thought tit, 
to diſpoſe of and apply ſuch parts of the intereſt, and even of 
the capital of the legacy, according to their diſcretion, to ſuch 
objects as they ſhould think required immediate relief. And it 
being alleged and admitted, that Dr. //i/]haw was incapable, 


through age and infirmity, in joining in the execution of the 


truſt, and was deſirous of being diſcharged therefrom ; his 


Lordſhip ordered the truſt to be carried on by the other three 
executors. 


Margaret, wife of William Floyd, was one of the teſtator's re- 
lations, and claimed in due time, and afterwards married William 
Floyd. They came in under the decree, and the Maſter allowed 


their claim; and the executors, on the 3d Auzuſ? 1770, * 
477 
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47 |. part of the legacy, or the produce, to be paid to her uſe, as 
an object requiring immediate relief. She afterwards died at Ex- 
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ter before the money could be paid to her. Her huſband took ,, L 


out adminiſtration, and Lord Ars LE V, Chancellor, on motion, 
ordered the money to be paid to him. 


Hannab Sutton, within two months after the teſtator's death, 
and near five years before the decree, applied to the executors 
for a ſhare of the legacy, and was not at any time worth more 
than 2000 J. 


On 7th June 1765, Hannah Sutton died, before the executors 
had applied any part of the legacy, having made her will, dated 
8h Aril 1764, and thereby gave to her father, 7:mothy Sutton, 
all ſuch monies as ſhe was entitled to by virtue of the will of 
the teſtator, Fraſer Honywood; and all her perſonal eſtate 
and effects whatſoever, except two rings, of the value of one 
guinea each, and appointed him executor. 


Hannah Sutton was undoubtedly a relation by conſanguinity 
of the teſtator, and proved and admitted to be ſuch, 


And now Timothy Sutton applied by motion, That the exe- 
cutors may allot and apply to him, as ſtanding in the place of 
his ſaid daughter Hannah, ſuch ſhare of the legacy, or the 
produce thereof, in reſpect of her claim, as they in their judg- 
ment and diſcretion ſhould think fit. 


The counſel for the executors left it entirely to the Court ; 
and the counſel for the other claimants not oppoling, it was or- 
dered accordingly. 


IN Tus 8AME Cavsr. 
Conſtance Maſters was born on the 23d of Auguſt 1764, near 


NT WOOD. 


o 


iſt June 
1772. 


feven months after the death of Fraſer Honywood, and being 


related to him in conſanguinity, a claim was made on her be- 
half to a ſhare of the legacy within two years, the time limited 
by the bill. She died ſoon afterwards, before any thing was 


done. Robert Maſters, her father, having taken out adminiſtra- 


tion to her, renewed the claim; and the executors conceiving a 
doubt whether ſhe was entitled, he now moved to have ſuch 
ſhare 
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ſhare of the legacy as the executors ſhould think fit ; ſuggeſting, 
that although his daughter was not actually born, yet ſhe was 
conceived, in ventre /a mere, at the time of the death of the 


teſtator. 


1772. 
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The other claimants had inſtructed counſel to oppoſe it; but 
Lord APSLEY, Chancellor, refuſed it upon the opening, ſaying, 
that the Court has never put ſuch a conſtruction upon a will, but 
in the caſe of a deviſe to children. 


ATTorNEY GENERAL, at the Relation of Epwarp 


ASPENSHAW, againſt William HERRICK, and 
Others. 


ILLIAM WHATTEN, by will, 1oth Auguſt 1732, de- 
viſed all his meſſuages, lands, tenements, and heredita- 
ments, in the county of Leiceſter, or elſewhere, unto defendant 
Herrick, and others, upon truſt, to mortgage or ſell the ſame, 
or any part thereof, and pay debts, legacies, and funeral ex- 
pences ; and the overplus money, and allo the rents and prokits 
for ever thereafter, of ſo much of the ſaid meſſuages, &c. as 
ſhould remain unſold, to be paid and applied to charitable and 


pious uſes; and appointed the defendant Herrick and others 
executors. | BOT 


Information to have the truſts of the will carried into execu- 


tion, 


Lord CHANCELLOR, Iwas inclined in favour of the heir; but 
the authorities are too many, and too ſtrong to contend with. 


Cooke v. Duckenfield, 2 Ath. 562. 5. Attorney General v. 
, 21ſt January 1743. From Lord HarDpwicke's note 
book. There being no particular charity, his Majeſty may 
diſpoſe of the 4001. to ſuch charity as he ſhall think fit.” 


Da Oita v. Da Pas. From Lord HarDwicke's note book. 
„ held the donation in this caſe to be a charity deviſe ; and 
1 | the 
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« the uſe being againſt the policy of the law, the diſpoſition. was 
« in the Crown; and I recommended it to Mr. ATTORNE Y- 
« GENERAL to apply to the Crown for a ſign manual.” 


Attorney-General v. Peacock, 18th Oftber, 27th Car. II. 
from Lord NoTTINGHaM's notes. His Lordſhip ſaid, That 


although the charity be uncertain to what poor it ſhall be ap- 
plied, his Majeſty may diſpoſe of it. 


Came on again in February, 28th Car. II. when his Lord- 
ſhip ſaid, No objection to the uncertainty of the object, for the 
King may appoint. | 


His Lordſhip then concluded, That he would apply to his 
Majeſty, as Lord NoTTINGHAM did in the caſe of the Atforney- 
General v. Peacock, 


HILLYARD againſt TavyLOR, 


ILLIAM BROWNE, by will, 25th January 1757, after 
giving an eſtate to plaintiff Hilhard and his family, and 
ſeveral legacies, bequeathed all his perſonal eſtate, together 
with his eſtate at Foxſeld, held by leaſe of the Biſhop of Min- 
cheſter, deſcendible to his right heirs, in truſt, to ſell the ſaid 
eſtate, and out of the money to pay his juſt debts, funeral, and 
ſeveral legacies ;z and to the Warden and Fellows of Wincheſter 
College 100 J. to be diſpoſed of as they ſhould think fit, for the 
uſe of ſuperannuates, not ſucceeding to New College. To the 
county hoſpital at Wincheſter 0 l. To the governors of the 
the charity for relief of poor widows and children of clergy- 
men, 600 J. And after reciting, that it was uncertain what his 
effects might amount to, he gave whatever remained, after 
debts, legacies, and other charges, to his executors, to be diſ- 
poſed of to ſuch charitable uſes as they ſhould think fit: and 
appointed Taylor and Knapp executors, 


Bill by plaintiffs, as legatees, to eſtabliſh the will, and to 
have the truſt performed. And on the 2d of May 1761, his 
Honour the MasTER or THE RoLLs declared the will well 
proved ; and decreed the truſts to be performed, and directed 
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an account of the debts, funeral expences, and legacies,. and 
alto an account and application of. the perſonal: eſtate :>dnd an 
caie the perſonal eſtate ſhould be wholly or in part exhauſted! 
in ſatisfying the debts and funeral expences, and ſuch of the 
legacies as were not given to charity, then the legatees of the 
charitable bequeſts ſhould ſtand in the place of the ſpecialty 
creditors, and receive a ſatisfaction, pro tanto, out of the real 
eſtate. But this direction was to be without prejudice to the 
Queſtion, Whether the legacy of 100. given to the Warden 
and Fellows of New College were within the ſaving clauſe of 
the ſtatute of mortmain, which might ariſe in caſe the be- 
fore- mentioned marſhalling of aſſets ſhould not be ſufficient to 
furniſh the whole of the legacies given to charities: and direct— 
ed an account of the rents and profits of the Hampſbire eſtate, 
and the balance to be applied to make good the deficiency of 
the perſonal; and if thoſe funds ſhould prove deficient, the 
real eſtate in Z/ampſhire to be ſold, and applied to make good 
the deficiency. 


The perſonal cſtates, and the rents and profits of the Hamp- 
ſhire eſtate, proving deficient,” that eſtate has been ſold, and 
the purchaſe money paid into the Bank, and laid out in 4293 
I5 5. 8d. three per cent annuities. 


On the 17th March 1772, the Maſter made his report, 
and ſtated the amount of the perſona! eſtate to be 990 J. 58. 114. 
The diſburſement, in payment of debts, funeral, and rowards 
ſatisfaction of legacies not given to charities, and otherwiſe, re- 
lative to the perſonal eſtate, amounted to 2 5651. 95, 113d.; the 
net rents of the real eſtate 2041 J. 19 s. 64d.; and that the ba- 
lance in hand of both theſe funds is 466 J. gs. 114 d. That the 
amount of the principal and intereſt, and the charitable bequeſts, 
amounts to 1139 J. 15. o d. | 


The cauſe was ſet down for further directions, which were 
given accordingly. 


After twelve years, the above decree was appealed from, oc- 
caſioned by the determination of Fofter v. Blagden, before 
Lord Chancellor, Baron SMYTHE fitting for Lord Chanceliir. 
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* Lord Chancellor, chock hearing de :reply, reverſed the de- 
eee, fo far as ln. to the, charttalyc Werd to ee 
it of 1 3 of Fofter, Va. ' Ing ang directed an in- 
quiry, what fund was eſtabhſhed at V incheſler College, to 
defray expence of ſuperannuates at either of the Univerſities; 
and after ordering the coſts, declared that the reſidue of the 
three- her cent. belonged to the heir at law. 


Raw againſt CHICHESTBR, and Croſs Cauſe. 
FEA KC 1514 e 2 (6, Fi. 
ICHARD RAWE, poſſeſſed of an eſtate called Prince's 
"Meadow, in the pariſh of Lambeth, held by leaſe under the 
dutchy of Cornwall for a term of years, in the name of Joſeph 
Sberwocd, upon the 11th December 1716, obtained an additional 
term of ſixteen years and a half, to be granted to 7:/*ph Sher- 
«004, in truſt for; himſelf; and being likewiſe poſſeſſed of ſe- 
veral other leaſchold eſtates in the county of Cornwall, which 
are ſince expired and gope, made his will upon the 29th De- 
cember 1716 ; and after direQing all his debts and funeral ex- 
pences to be in the firſt place paid, deviſed all his freehold 
eſtates, except a ſmall part in the pariſh of Eudelion, to truſtees 
to the uſe of his wife for life, remainder to his heirs male on his 
{aid wife, remainder to his heirs female on his ſaid wife, re- 
mainder to the heirs of his body, remainder to his brother Wil- 
ham Rawe for life, -remainder to the heirs male of the body of 
William Rawe,. remainder. to the heirs female of the body of 
William Rabe, remainder to his own right heirs; and as to the 
eſtate in Endelion, to the uſe of the heirs of his body, remainder 


to his brother Milliam Raue, and ſubſequent remainders in the 


ſame manner as the other eſtate is deviſed. The will then goes 


on in theſe words: © Whereas I am poſſeſſed of certain meſ- ; 


* ſuages, lands, and tenements, in the pariſh of Lambeth, in 


N05 
1773. 
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March 1773. 


FRE WY 


One be- 
queaths ſe- 
veral leate- 
hold eſtates, 
held for years 
under the 
Dutchy of 
Cornwall, to 
his wife, du- 
ring ſo ma- 
ny years of 
the term as 
ſhe ſhall live; 
and after her 
deceaſe, if 
the terms of 
the ſeveral 
leaſes be 
then in 
being, unto 
and amongſt 
&c. Thewife 
got an addi- 
tional term, 
and held, it 
ſhall not be 
for her own 
benefit, but 
ſhould go to 
the uſes of 
the will, 


the county of Surry, yet to come and unexpired, which I H 3+ 


* hold by leaſe granted by the Prince of Wales to Joſeph Sher- 


* wood, as nominee for me. And whereas I am poſſeſſed of 


* ſeveral meſſuages, lands, and tenements, in the pariſh of 


. Callunbe Major, in the county of Cornwall, for a certain 


* 6 number 
* « 7 
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© number of years yet to come and unexpired, which I hold 
by leaſe granted by the Crown, as being part of the dutchy 
« of Cornwall, And whereas I am poſſeſſed of ſeveral chattel 
* leaſes for the term of ninety- nine years, determinable upon 
% lives. Now I do hereby give and deviſe the ſaid ſeveral leaſes 
and premiſes thereby granted to my ſaid dear wife, for and 
“ during ſo many years of the terms granted in and by the 
& ſaid ſeveral leaſes as ſhe ſhall happen to live; and from and 
immediately after her deceaſe (If the terms granted in and by 
« the ſaid ſeveral leaſes be ſtill in being), then I give and deviſe 
the ſame to my ſaid brother, William Rawe, for and during 
« ſo many years of the terms granted in and by the ſaid ſeveral 
* leaſes as he ſhall happen to live; and after his deceaſe (if 
„ the terms granted in and by the ſaid ſeveral leaſes be then in 
e being), then I give and deviſe the ſame unto and amongſt 
e ſuch of the children of my ſaid brother William Rawe, ag 
« ſhall be living at the time of his death.“ And after giving 
ſeveral legacies, gave the reſt and reſidue of his goods and 
chattels, rights and credits, not therein before bequeathed, to 
his ſaid wife Frances Rawe, and appointed her executor, 


The teſtator died in 1718, being at the time of his death in the 
poſſeſſion of a ſmall piece of ground, not comprized in his leaſe, 
but adjoining to Prince's Meadno, being part of an eſtate called 
Colliers Yara, belonging to the dutchy of Cornwall; and appli- 
cation being made by another perſon for a leaſe of that piece 
of ground, upon the merit of the diſcovery, Mrs. Rawe likewile 
applied, ſtating her right under Mr. Razee's will, and prayed 
to have a leaſe granted to her of that piece of ground, and 
that the ſame might be conſolidated with the premiſes com- 
prized in Mr. Rawe's leaſe; and on. the 17th February 1719, 
obtained a leaſe of the piece of ground, which was granted to 
Richard Agar in truſt, for twenty-ſeven years and an halt, 
which was the time when the leaſe of Princ!'s Meadow would 
expire. No fine was taken, a rent of 405. a year was reſerved, 
and Mrs. Rawe ſubmitted to pay the arrears of rent at that 
Tate. 


On the 6th April 1734, Mrs. Rawe obtained an additional 


term of Princes Meadow and Collicr's Yard, to be granted to 
1 Richar d 


\ 
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Richard Agar, in truſt for her, which would expire at Lady 
Day 1735. In the petition which ſhe preferred for this addi— 
tional term, ſhe ſtated the will of Richard Rate, and the limita- 
tion therein, of the leaſe of Prince's Meadow, in the words of 
the will, and the appointment of her as executrix, 


Upon the 22d June 1749, Mrs. Rawe obtained a further ad- 
ditional term of ſixteen years, and in her petition ſtated the laſt 
grant to her, without taking notice of Richard Ranwe's will. 
William Rawe died in the life-time of Frances Raue, leaving 
two children, William Rawe and Theophila; and in 1761, Fran— 
ces Rawe made her will, dated the 2d December 1550, and, after 
giving ſeveral legacies, bequeathed the reſidue of her leaſehold 
and perſonal eftate whatſoever to J Chicheſter Eſquire, and 
Mr. Francis Hutton, in truſt, to pay to her ſiſter Mary Frere 
an annuity of 3o J. for her life; and to her ſiſter Dorothy Du- 
tbuillay 100 J. a year for her life, for her ſeparate uſe; and to 
her nephew John Bromfield 401, a year for life; and alſo ſeve- 
ral other annuities ; and upon further truſt, to pay, apply, or 
diſpoſe of the reſidue of her leaſehold and other perſonal eſtate 


whatſoever, unto ſuch perſon or perſons, and for and upon ſuch 


uſes, truſts, intents, or purpoſes, as by any deed, inſtrument, or 
writing, by her thereafter to be ſigned, in the preſence of two 
or more witneſles, ſhe ſhould direct and appoint ; and in default 
of ſuch direction or appointment, for the only ſole uſe, benefit, 
and advantage of the ſaid Jobn Chicheſter and Francis Hutton, 
their executors, adminiſtrators, and aſſigns, or for what other 
uſes or purpoſes they ſhould think proper ; and to and for no 
other uſe, truſt, intent, or purpoſe whatſoever.: and appointed 
Chicheſter and Hutton executors, 


| Mrs. Rawe afterwards died in 1761, having ſurvived the 


original term which was exiſting at the death of Richard 
Rawe. 


Bill brought by the two children of Mr. Rawe againſt the 
executors and next of kin of Mrs. Rawe, to have the benefit 


of the additional terms, and to have the leaſes aſſigned to 
them. 


8 VU | Croſs 
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Croſs bill by the next of kin of Mrs. Rawe, claiming the 
right to the additional terms, as part of her perſonal eſtate un. 
diſpoſed of, the executors not being entitled beneficially, ang 
no truſt being declared or communicated to them by the teſta. 
trix in her life-time; or if any ſuch was ſo declared or com- 
municated, it was for the benefit of Jeſuits, or ſome illegal 
purpoſe, and that therefore the reſidue was a reſulting truſt ia 
the hands of the executors for the benefit of the next of kin, 


The executors put in ſeveral anſwers to the croſs bill, and 
diſclaimed any benefat to themſelves under the reſiduary clauſe 
in Mrs. Raue's will, and admitted that Mrs. Rawe had never 
diſcovered to them any truſt with reſpe to the reſidue, but in- 
ſiſted that they had a power to diſpoſe of the reſidue, and that 
they intended and ſubmitted to appoint the ſame to the chil. 
dren of William Raue, as they were the next of kin of Richard 
Raw?, from whom the leaſehold eſtate originally moved. 


The ſuits becoming abated by the death of William Rawe 
and Theophila Piggott, who were the children of William Raue, 
were afterwards revived, and Urſula, daughter and adminiſtra» 
trix of William Rawe, and Frances and Mary Raue, grand-chil- 
dren of Villiam, and adminiſtratixes of their aunt, were made 
parties plaintiffs to the original bill, and defendants to the 
croſs bill. 8 


Three Queſtions were made at the hearing: 

1ſt, Whether the additional terms granted in *truſt for 
Mrs. Rawe, and upon her application, are to be conſidered 
as obtained for her own benefit, or ſhall follow the uſes of 
the original leaſe, and be ſubject to the deviſes in the will of 
Richard Rawe, and conſequently, upon the death of Mrs. 
Raabe, become the abſolute property of the children of Vi- 
liam Rawe, who were living at the time of his death ? 

2d, Whether the piece of ground, part of Clier's Yard, 
granted to Mrs. Rae, is not, under the circumſtances of the 
caſe, to be conſidered as conſolidated with, and paſs to the 
deviſees in Richard Rawe's will, in the ſame manner the ad- 
ditional terms granted of Princes Meagorw do ? 


30, 
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3d, Suppoſing Mrs. Rawe entitled to the additional terms 1773. 
for her own benefit, Whether the executors in her will have N 


not a power of making an appointment thereof? Or whe- 2 | 


ther the next of kin of Mrs. Raue are entitled to the ſame as Tex. 
a reſulting truſt ? 


After argument at bar, Lord CHANCELLOR took time for 
conſideration; and on the 3oth April 1773, delivered his 
opinion. 


Lord CHANCELLOR 2 


iſt, Whether the additional leaſes are to be conſidered as the 
property of Frances Rawe, and go according to her will, or of 
Richard Rawe, and go according to his will ? It may be laid 
down as a rule, that whoever has a leaſe has an intereſt in the 
renewal, and it is often the ſubject of ſettlements, and of the 
Juriſdiction of this Court; though the leſſors are not bound to 
renew, yet, when done, it is a continuation of the old leaſe. 
If truſtees, mortgagees, ayd perſons intereſted, obtain renewal, 
the new leaſe is always ſubject to the trufts and limitations of 
the old leaſe. Many caſes have been determined in ſupport of 
this doctrine. Lord v. Holmes is a very ſtrong authority. 
Other caſes, Holt v. Holt, 1 Ch. Caf. 190. (which ſeems to be 
the oldeſt caſe) ; Witter v. Mitter, which was ſaid to be con-, Hi * Aa, - 04m 3. 
tradicted by Maſon v. Day, but ia fact was not, being a 7 A EET 
queſtion between heirs,ex parte paternd, & ex parte maternd, 
upon a renewed leaſe, which could got go to the heirs ex parte 
aternd, and ſo determined by Lord HarDwicke in Maſon v. , A 


"A Hove. . i 0 


Shove, 28th July 1730. In Lord Harpwicke's MS. note, . = , 1.4% 
is wrote at the end. etermined en the reaſon and authority, 2 2 . 25 Anim 
I Maſon v. Day.” cb v. Sandford,” called Rumford Mar- 2 MP: 2 409 
ket, The caſe of a leaſe for years at rack rent. The general , 4, 4 
rule was not diſputed, but defence.ſet up from the particular *« 1 -- &/ 
circumſtances of the leſſor having refuſed to renew with the in- 

fant. Jae v. Fitzgerall was determined on the particular cir- 

cumſtances of the caſe, and did not affect the general rule. It 

appears chat Frances Raue obtained the firſt additional term 

under the tenant tight, and therefore within the general rule, 

unleſs any thing particular to take it out. It does not appear 

that the teſtator meant to give his wife the right of renewal 

3 ſeparate 
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ſeparate from the exiſting leaſe. It muſt be very plainly ex- 
preſſed to give her ſuch an intereſt, He had very lately re- 
newed, and if he had ſo intended, it is molt probable he would 
have ſaid ſo; the words are awkward, but he certainly meant 
that his brother's children ſhould have the benefit of the eſtate 
after the death of his wife. When an additional term is grant- 
ed, the old term may be ſaid to be ſtill in being, and then the 
will operates upon it. It is giving too much weight to the 
awkward words to give them a different conſtruction. 


2d Q. Upon what terms the children are to take? 


"There are two renewals. The wife's intereſt is to be conſi- 
dered as at the time of renewal. 


Refer it to the Maſter to inquire what fine ſhe paid, and 
whether in conſequence of ſuch renewal ſhe received any fines 
from the tenants. Let the latter be deducted out of the for- 
mer; the fine to be apportioned between Frances Raue and 
the reverſioners, according to their intereſt; and ſhe is to have 
intereſt at 4 J. per cent. to be paid out of the eſtate, and to 
hold the eſtate till paid. 


3d Q. As to Colher's Yard ? 


Originally granted to the Woodmongers company to build a 
barge-houſe, &c. and was always excepted out of the leaſe of 
Prince's Meadow, 


Firſt granted to Frances Raue, and never was part of Richard 
Rawe's perſonal eſtate. | | 


This introduces another Queſtion, Who is entitled to Cu- 
lier's Yard under her will? It is given to Chicheſter and Hutton, 
their executors and adminiſtrators, which paſles the abſolute 
intereſt; and the following words, © or for what other uſes 0 
pur poſes they ſhall think proper,” make no alteration in the de- 


viſe. And they having declared that the teſtator did not intend 


them any beneficial intereſt, they muſt be declared truſtees for 
her next of kin. 
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RoskRT WapH¹Au SPRAAGE an Infant, Appellant ; 
Janz STONE, Reſpondent : Jaxx SToxs, Appel- 
lant; RozBzx'r WADHAM SPRAAGE, Reſpondent, 


ROBERT SPRAAGE, Lieutenant Colonel of the 49th regi- 

ment of foot, being with his regiment at Jamaica, and 
being ſeiſed of a plantation and ſtock upon it, and other real 
eſtate in Jamaica, and poſſeſſed of a conſiderable perſonal eſtate, 
and being inclined to return to England, did before his depar- 
ture make his will, dated 6th June 1764; whereby, after direct- 
ing his debts and funeral to be paid, he ordered all his negro 
and other ſlaves, cattle, and ſtock of what kind ſoever, to be 
ſold within twelve months after his deceaſe, and the money to 
be divided between the children of his brother Charles Spraage, 
and the children of his nephew George Spraage, and the ſur- 
vivor and ſurvivors of them. All his plantation and eſtate call- 
ed Cheſhire, and alſo the moiety of a Penn called Hambrooke, 
in Jamaica, he gave unto Jane Stone for life, and after her 
deceaſe to Robert M*Ghie, James M*Ghie, and n M*Ghe, 
the three children of Ann Curtis, and the reſpective heirs of 
their bodies, and the ſurvivor and ſurvivors of them, equally 
to be divided between them, ſhare and ſhare alike, with benefit 
of ſurvivorſhip, in caſe of the death of any without iſſue; with 
remainder, in caſe they ſhould all die without iſſue, to his ne- 
phew George Spraage and his heirs, he paying thereout 500 /. 
to Ann Curtis, All his perſonal eſtate, whatſoever the ſame 
may conſiſt of in the Iſland, he gave to Jane Stone, to be diſ- 
poſed of in ſuch manner as ſhe ſhould think proper ; and ap- 
pointed Jane Slone and two other perſons executors; Jane Stone 
to act ſolely in the executorſhip during her life. | 


At the Cock- 
ir, 27th 
arch 1773. 


Marriage and 
the birth of a 
child, held a 
revocation of 
a will of land. 


Robert Spraage, ſoon after making his will, embarked for 


and arrived in England the latter end of the year 1764. 


In 1765, Robert Spraage married Jane Veale, by whom he 
had iſſue Robert Wadbam Spraage. 


8X Robert 
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1773. Nobert Spraoge afterwards made another will, dated Richmond, 
Ser 1th Ocfober 1766, in his own hand-writing, but not atteſted 
again by three witneſſes ; by which he expreſſed his will and deſire 
to be, that whatever he ſhould be poſſeſſed of at the time of hi: 
death, ſhould ſolely devolve to and be enjoyed by his beloved 
wife Jane Spraaze, in truſt for his ſon Robert Madbam Spraage, 

born of her body. 


Nebst Spraage died 2d January 1767, and Jane Spraage his 
widow obtained adminiſtration with the will annexed in the 
Prerogative Court of Canterbury, and allo in Jamaica. 


Jane Stine being appointed by Robert Spraage, upon his 
leaving Jamaica, his attorney to manage his eſtates and affairs 
there, and being in poſſeſſion thereof in 1768, a bill was file! 
in the Court of Chancery in Jamaica againſt her by Kvert 

M adbam Sfraage the infant, praying an account and poſſeſſion 
of the real and perſonal eſtate of his late father, inſiſting that 
the ſubſequent marriage, and having a child, together with the 
ſubſequent will, though not atteſted by three witneſſes, were a 
revocation of the firſt will. Jaue Stone put in her anſwer, and 
inſiſted on the beneſit of the firſt will. 


The cauſe coming on to be heard on the 2oth Au, 1770, 
the Court decreed, That the marriage of Robert Spraage with 
Fane YVeale, and the birth of their ſon, together with the lub— 
ſequent will made in England, were and are an implied revoca- 
tion of the firſt will made in Jamaica, ſo far as relates to the 
perſonal eſtate and ſlaves, whereof Robert Spraage died ſeiſed of 
poſſeſſed : And further decreed, That the ſaid firſt will ſhould be 
and ſtand revoked, in fo far as reſpects his perſonal eſtate and 
ſlaves ; and that the ſecond will ſhould be eftabliſhed and ſtand 
valid in law, ſo as to paſs ſuch perſonal eſtate and ſlaves ; and di- 
reed the conſequential account: And further decreed, That 
the ſaid firſt will ſhould be cſtabliſhed fo as to pals the real 
eſtate of Nobert Spravge. 


From ſo much of the decree as concerns the perſonal eſtate, 
and declares the firſt will in reſpect thereof to be revoked, Je 


Stone appealed to the King in Council. And from ſo much of 
the 
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the decree as eſtabliſhed the firſt will, with reſpect to the real 
eſtate, the infant Robert Madbam Spraage appealed. 


On the 27th March 1773, the cauſes came on to be heard 
before Sir WILLIAM DE GH Chief Juſtice of the C. B., Sir 
Joun EaRDLEY WILMOT late Chief Juſtice of the C. B., Sir 
THOMAS PARKER late Chief Baron of the Court of Excheguer, 
and other Lords of the Committee; when they decreed, that ſo 
much of the decree of the Court if Chancery of the iſland of 
Jamaica of 20th of Auguſt 1770, as eſtabliſhed the will of 
Robert Spraage deceaſed, of 6th June 1764, with reſpect to the 
real eſtate, and declared Jane Stone to be entitled to the real 
eſtate under the ſame, ſhould be reverſed ; and declared, that 
the ſubſequent marriage of the laid Robert Spraage deceaſed, and 
the birth of a ſon of ſuch marriage, were in point of law an 
implied revocation of the will of 6th June 1764, and that ſuch 
real eſtate deſcended to the appellant Robert Wadbam Spraage 
the infant, as his only ſon and heir at law, ſubject to the dower 
of the widow of the ſaid Robert Spraage deceaſed ; and directed 
that the poſſeſſion of the ſaid real eſtate ſhould be forthwith 
delivered up by the reſpondent Jane Stone, to the ſurviving 
guardian of the ſaid Robert Madlam Sprange, or to any other 
guardian to be appointed by the Court for the uſe of the infant, 
ſubject to the ſaid dower ; and that Jane Stone ſhould account 
for the rents and profits thereof accrued ſince the death of 
Robert Spraage, and to be paid what ſhould be found due on 
ſuch account to the guardian, for the uſe of the ſon, but ſubject 
to the right of the mother of the infant to one third part there- 
of for her dower. And that all deeds and writings relating to 
the ſaid eſtate ſhould be delivered up to the guardian in truſt 
for the ſon ; and directed that the coſts, ſo far as relates to the 
laid eſtates, ſhould be paid out of the real eſtates. 


The like determination in the caſe of Chriflepher v. Chriſto- 
ber, in the Court of Exchequer; by PARKER Chief Baron, 
SMYTHE and ADAMs, again,. PERROTT Baron, who was of a 


different opinion; and which caſe was cited on this occa- 
ſion, 
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14th jane ELIZABETH FAwELL, Widow, againſt HrRLIs and 
8 Others, Aſſignees of Joun FawELL, in truſt for 
themſelves and other Creditors, 


Gas Sil was Genen STEPHENSON died inteſtate, leaving ſeveral 
re 5 coheirs, of which the plaintiff was one; and a partition 


the conſideta- being afterwards made, an eſtate called Ormſide and other 
tion money. 


The vender lands were allotted to the plaintiſf, and by her direction conveyed 
has no lien 


againſt the to her and her ſon John Fawell, their heirs and aſſigns. 


creditors of 
the vendee, 


for whoſe be. On 29th July 1768, the plaintiff, in conſideration of 1609/, 
neſit the conveyed her intereſt in the eſtate to her ſon and his heirs, and 
been aſugned. ſigned a receipt on the back of the deed for the conſideration 


money. In fact the money was not paid, but the plaintiff 
WEE took two bonds from her ſon, each in the penalty of 16000. 
The condition of one was declared to be for payment to plain- 
tiff of 800 J. The condition of the other was to pay 7b 
Fawell an annuity of 251. in truſt for plaintiff for life, and 


after her death to pay 800 J. as the ſhould direct. 


Jobn Fawell afterwards becoming inſolvent, .in 1770 con- 
veyed this and his other eſtates to certain perſons, in truſt for 
themſelves and his other creditors. 


The plaintiff having received 280 J. in part diſcharge of the 
bonds, brought a bill againſt the aſſignees, to be paid out of the 
money to ariſe by ſale of the eftate, the money due on one of 
the bonds, after deductimg what has been already paid her; 
and to have a ſufficient ſum ſet apart to anſwer the annuity and 
the 800 l. after her death, according to the other bond. 


It appeared that the eſtate was ſold under the truſt deed, and 
the purchaſe money applied towards diſcharge of the debts, 
except 1465 J. 16s, which was detained by conſent, upon the 
plaintiff ſetting up her claim, till the queſtion ſhould be deter- 
mined. 


4 For © 
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For the plaintiff it was argued, that it is a principle of 
equity that the ſeller of an eftate has a lien on the eſtate in the 
hands of a purchaſer, for the conſideration money, whether 
the ſeller takes a ſecurity for the money or not ; and ſeveral 
caſes were cited: Chapman v. Tanner, 1 Vern. 267. Polixfen v. 
Moore, 3 Ath. 272. Fordiff v. Scrugham, before Lord Campen, 
8th December 1769. Tourville v. Naiſb, 3 Wms. 307, Gib- 
bins v. Baddall, 2 Caf. in Eq. Abr. 682, Coppin v. Coppin, 
2 Nm,. 496. | 


On the other ſide it was argued, that there was no deter- 
mination upon the principle. That it is hard upon creditors, 
to ſay that the ſeller ſhall have a lien on the eſtate for the con- 
ſideration, even where no ſecurity is taken for it. It is the 
fault and neglect of the ſeller, and therefore he ought to ſuffer, 
and not the creditors of the purchaſer, who are in no fault. 
That it 18 ſufficient to let the ſeller come in as a creditor. Thar 
where a ſecurity 1s taken for the conſideration, there ſeems no 
reaſon to conſider the ſeller as having a lien on the eſtate ; he 
has parted with that right, and accepted a ſecurity which is to 
be conſidered as payment. T he caſes cited were diſtinguiſhable 
from the preſent. Chapman v. Tanner is ill reported. By the 
Regiſter's book it appears, that the title deeds were left in the 
hands of the ſeller, as a ſecurity for the conſideration. Polix- 
en v. Moore is not correctly reported. The ſeller was con- 
ſidered as a creditor, rather than having a lien on the eſtate; 
beſides, in that caſe no ſecurity was given. Fordiſf v. Scrug- 
bam was a voluntary ſettlement, reſerving an annuity of 20 /. 
The Queſtion was between the ſurviving ſiſter and the huſband 
of the deceaſed, and ſeems to be a queſtion of contribution. 
Lord CAMDEN, in his decree, declares, that the annuity was to 
be conſidered as part of the conſideration. Coppin v. Coppin 


was only argument at bar, that the ſigning a receipt on the 


back of a purchaſe deed, would not bind the ſeller, if the conſi- 
deration was not paid. 7zcurville v. Naiſb was upon a different 


queſtion, Whether a purchaſer was bound to perform a con- 


tract, having notice of an equitable lien before he had paid the 
whole of his purchaſe- money? Gibbons v. Baddall was a very 


ſhort note, without any facts or circumſtances of the caſe 
lated. 
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Lord ApsLE Y Chancellor, after having taken time for con- 
{ideration, gave his opinion this day. 


Q. Whether plaintiff has an equitable lien againſt the cre. 
ditors? It was laid down as a general rule, that the ſeller has 
ſuch a right, not only againſt the purchaſer, but againſt his 
creditors, whether under a commiſſion, or under a deed of truſt, 
in the nature of a commiſſion. It is certain that creditors 
claiming under ſuch a deed ſtand in the ſame ſituation as credi- 
tors under a commiſſion, 


Three caſes cited, Chapman v. Tanner, 1 Vern. 267. ; accord- 
ing to the report it 18 in point, but it appears by the Regiſter's 
book that the ſeller was to Keep the title-deeds till he was 
paid. The Court ſaid, That a natural equity aroſe from his 
having the deeds in his cuſtody. | 


Polixfen v. Moore, 3 Ath. 272. very inaccurately reported. 
J. P. ſeiſed in fee, after the death of his mother, of Orchard's 
farm, agreed to ſell for 1200/, and delivered poſſeſſion to 
Moore; afterwards P. let the farm, and received the rents; 
but by reaſon that the purchaſe- money was not paid, he kept 
the title-deeds. Bill to have the purchaſe completed, he offer- 
ing to account for the rents, and to deliver up the deeds. The 
Queſtion in the cauſe was, How to ſecure the legatee ? 


Fordiffv. Scrugham, 8th December 1769, before Lord CaupEx. 
The decree is right, but did not proceed on this notion of 


equitable lien upon the eſtate, but it was made on a bill brought 


by the other ſiſter, who was entitled to have a contribution of 
half the annuity from the huſband of her ſiſter. 


In this caſe it does not appear that it was the intention of 
the parties, that the vender ſhould have ſuch a lien, but a re- 


ceipt taken for the confideration-money, on the back of the 


deed, and the bond was accepted as a fatisfaftion for the pur- 
chaſe-money. | 


If the vender parts with his eſtate, and takes a ſecurity for 
the conſideration- money, there is no reaſon for a court of 
equity to aſſiſt him againſt the creditors of the purchaler. 


5 DisMIss THE BILL. 
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Cult and Wife and William Hay againſt SHOWELL 


and Others. 
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„ ee WALRAVEN, conceiving that ſhe had a 

power under her huſband Peter Walraven's will, to diſ- 
poſe of certain copy hold eſtates held of the manor of Crondal, 
in the county of Southampton 5 but being in fact only tenant 
for life (without having a power of diſpoſition), with remain- 
der to J. Showell in fee; made her will zoth Auguft 1742, and 
gave the reſidue of her perſonal eſtate her to nephew J. Showell; 
and then, in purſuance of her power given her for that purpoſe, 
directe, limits, and appoints all the copyhold meffuages, land, 
and hereditaments, held of or lying within the manor of Con- 
dal, and hereditaments that ſhe was ſeiſed of, or had power to 
diſpoſe of, limit, or appoint, to her nephew J. Showell for life, 


with remainder to his firſt and other ſons in tail male, remain- 


One deviſed 
to A. for life, 
an eſtate, 
which ſhe 
ſuppoſed ſhe 
had a power 
to diſpoſe of, 
but in fact 
had not. She 
alſo gave a 
life intereſt 
in other eſ- 
tates to A. 
A. claimed 
the firſt eſ- 
tate under 
an old entail. 
Held, he is 
not put to 
his election. 
25. = 6 SI 
4 
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Aſs 
der to Peter Walraven Showell for life, remainder to plaintiff e 4 r. 

. 0 . . E r 7 CN 
Frances for life, remainder to her firſt and other ſons in tail” ene 


male, remainder to daughters, remainder to Anne Hay, late mo 


ther of plaintiff Hay in fee; and appointed F. Showell executor. 


7. Showell proved her will, and was admitted to the copyhold 
under the wills of old Peter and Henrietta Walraven, and ſur- 
rendered the ſame to the uſe of his will. He continued in poſ- 
ſeſſion ſix years, and died without iſſue, having deviſed the co- 
pyhold eſtates to his brother Peter Walraven Sbowell, and his 
heirs, 


Peter Walraven Sbowell was admitted under the will of J. 
Showell, and afterwards died, leaving a ſon, Jobn Fof. Showell, 
and by will deviſed the eſtate in truſt for his ſon, charged with 
an annuity to Jane his wife. 


On the death of Peter Walraven Showell, the plaintiff Frances 
claiming the copyhold in poſſeſſion under the will of Henrietta, 
brought her bill for an account of rents and profits, and to have 
a ſurrender of the copyholds, 


| Defendants 
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1773. Defendants infiſted that Henrietta had no power to diſpoſe of 
8 the copyholds ; but that, upon her death, John Shoxwell was enti.. 


N tled to the inheritance, under the will of old Peter N alraven. 
SHOWELL i 
and Otrers. For the plaintiff it was argued to be the caſe of election, 
like Noyes v. Mordaunt; and that John Showell had made his 
election by proving the will, and being admitted to the copy. 


holds under the will of Henrietta. 


For the defendant it was argued, that J. Showell was under 
no neceſſity to make an election, but was entitled to the copy- 
hold eſtates in his own right, under the will of old Peter Wal. 
raven, and alſo to the bequeſts in Henrietta's will. That Hen- 
rietta did not intend to diſpoſe of what was not her own, but 
that which ſhe conceived ſhe had a power to diſpole of, which 
differed this caſe from Noyes v. Mordaunt; and the caſes of 
Herle v. Greenbank, and Greaves v. Boyle, were cited. That if 
it was matter of election, F. Hell had done nothing to de- 
termine his election to take under the will. His proving the 
will was nothing ; he was admitted under the will of Peter as 
well as Henrietta, and ſurrendered the premiſes to the uſe of his 


own will, and afterwards deviſed them, which are acts of own- 
erſhip. 


Lord Ars LEV, Chancellor : 


Forreſter v. . : ; 
Cotton, 1 Henrietta conceived ſhe had a power to diſpoſe of the copy- 


10 Dec. holds, and meant to give what ſhe had a right to give, not to 


1760, antea. 


Pulteney v. give What ſhe had not. There is no direct proof that ſhe 
3 meant to diſpoſe of the copyholds, if ſhe had no power to dil- 


. of them. It is not matter of election. Herle v. Green- 
d ban is very ſtrong. In Greaves v. Boyle, covenant to ſettle real 
eeſlate, and deviſe of perſonal in ſatisfaction, Lord HaRDwick® 
doubted whether it was a ſatisfaction; but being a condition 
expreſſed, he held it a ſatisfaction on the authority of Jenkms 
v. Jenkins, but ſaid the Court ought to go no further. Length 
of time in this caſe is a great objection to the relief. J. 
Swell was admitted, and ſurrendered thirty years before the 
bill filed. The quantum of the reſidue was uncertain, and 


cannot appear to the Court at this time. Upon the authority 
| | of 


CASES IN CHANCERY, Ge. 


of Herle v. Greenbank, and Greaves v. Boyle, and the length of 


time, I have no doubt. 
Drsuiss THE BILI. 


SueeLE and Wife againſt Lowsox. 


TANE WRIGHT, having two brothers (of which the de- 

fendant was one) and two ſiſters, and ſeveral nephews and 
nieces, by her will, dated 21ſt September 1767, gave 5001. to 
the plaintiff Margaret her niece, to be paid at twenty-one, or 
marriage, and alſo legacies to two other nieces, and gave the 
reſidue of her perſonal eſtate to her brother the defendant, in 
truſt, to pay, apply, and diſpoſe thereof, unto and amongſt ſuch 
of ber relations at ſuch times, and in ſuch manner and propor- 
tions, as he in his diſcretion ſhould judge moſt proper, without 
having any regard to the legacies by her therein before ſpecifi- 
cally given; and made the defendant executor. 


Bill for payment of the 500 J. legacies, and ſuch ſhare of 
the reſidue as plaintiff Margaret ſhall be entitled to. 


Upon hearing, directions were given for taking the account, 
and payment of the 500/., with uſual directions for a ſettle- 


ment; and the Maſter was directed to inquire and ſtate what 
relations the teſtatrix left at the time of her deceaſe, and in 
what degree of kindred reſpectively; and to inquire whether 
the defendant had paid and applied any, and what part of the 
reſidue, for the benefit of any, and which of the relations ; and 
conſideration of further directions was reſerved. 


The Maſter made his report, and ſtated the ſeveral perſons 
who were related, and their degrees of relationſhip, viz. two 
brothers and two ſiſters, ſeveral nephews and nieces, and two 
great nephews; and that one of the ſiſters had been paid 
500 l. 


The cauſe came on this day for further directions, when it 
was inſiſted, 2ſt, on the part of one of the next of kin, That 
the relations at large were not objects of the bounty, but only 
the next of kin. 


2d, 


8 Z 
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Bequeſt of 
reſidue to a 
brother, in 
truſt to dil- 
pole of 
among /uch 
of teſtator's 
relations, and 
in ſuch man- 
ner, &c. as 
he ſhould 
think fic, 
without re- 
— to the 

egacies be- 
fore given. 
Held, the 
power ex- 
tended to re- 
lations at 
large, and 
not confined 
to next of 
kin. 
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2d, It was inſiſted by the plaintiff, that the truſt and gif. 
cretion ought to be taken from the defendant, 1ſt, Becauſe he 


was one of the relations, and ought not to take any part him- | 
ſelf, being only a truſtee. 


ad, That if he could take any part, he would be partial to 
himſelf. 


zd, Becauſe he had expreſſed a reſentment againſt the 
plaintiffs, and would exclude them in the diſtribution. 


For the defendants it was ſaid, 1ſt, That it was a diſcretionary 
truſt in the defendant, and the Court will not take it from him, 
nor ſuppoſe that he will act improperly ; that it will be time 
enough for the Court to interfere when he does act impro- 
perly ; that he had expreſſed no improper reſentment againſt 
the plaintiffs, but was offended at their marriage, the plaintiff 
the huſband being a journeyman hair-dreſſer, and had run away 


with and married his wife, without the knowledge of her re- 
lations. 


Sir THOMAs SEWELL, Maſter of the Rolls: 


I am clear that the defendant has a diſcretionary power ; 
| but as the Court ought to be ſatisfied that the whole reſidue is 
| | applied, it muſt go to the Maſter, with liberty for the defend- 
| ant to lay a ſcheme before him for the diſpoſition of it. Am 


clear that the relations at large are the objects of the bounty, 
and not the next of kin only. 


DECREE, 
At the Rolls, ] ONES againſt CoLLIER and Others, 
8th and gih 
July 1773. 
* ICHARD DAVIS deviſed to his wife his dwelling houſe 
3 in Chelſea, together with the houſehold goods and furniture, 
to his WIE 


| charged on for her life, and charged all his freehold eſtate at Chelſea with 


aan en an annuity of 40 J. clear of taxes and outgoings, to be paid to 


| thereto, and his wife quarterly for her life, with. power of diſtreſs in caſe of 
| auother an- 


2 non- 
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nonpayment; and after charging his eſtate with the payment 
of another annuity of 40 J. to his nephew John Jones for life, 
with like power of diſtreſs, he gave his dwelling houſe and fur- 
niture, after the death of his wife, and alſo all his freehold 
eſtates at Chelſea, ſo chargeable as aforeſaid, and alſo all other 
his eſtates, both real and perſonal, to Collier, Kinnard, and 
Norris, until his grand-niece Mary Ann Jones, daughter of the 
ſaid John Jones, ſhall have attained the age of twenty-five 
years; and if ſhe die before that age, then he gave the ſame to 
the heirs of her body, as tenants in common ; but in caſe of 
her attaining her age of twenty-five years, then he gave the 
ſame to the ſaid Mary Ann Fones, her heirs and aſſigns ; and 
in caſe of her death before twenty-five, without leaving iſſue, 
then in truſt to permit and ſuffer the ſaid John Jones to receive 
the rents and profits of his ſaid eſtate for his own uſe during 
his life; and after his deceaſe gave the ſaid eſtate to the child 
or children of the ſaid Fobn Jones, and their heirs and aſſigns, 
as tenants in common, with remainders over; and orders his 
executors to allow and apply, until his grand-niece Mary Ann 
Jones ſhould attain twenty-five years, under the direction of 
his dear wife, to whoſe care he particularly recommended his 
ſaid grand-niece, the ſurplus of the rents and profits of his ſaid 


eſtates, ſubje& as aforeſaid, for her maintenance and educa- 


He then takes notice that he had contracted for ſale of part 
of his eſtate, and orders his truſtees to perform the contract, 
and lay out the money to the uſes he had given his land. 


Bill by the plaintiff Mary Ann Jones for an account. 


The defendant, the widow, claimed the annuity and dower 
too. 


The decree directed the accounts, and that the Maſter ſhould 
inquire what were the yearly rents or value of the ſeveral parts 
of the teſtator's freehold eſtate, and in particular what was the 
value of the teſtator's houſe at Chelſea, deviſed to the widow for 


life, and which houſe ſhe admitted ſhe had been in the occu- 


pation of from the death of the teſtator her huſband ; and the 
con ſideration 
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and deviſed 
all his eſtate 
to A. &c. 
Held, the 
wife not en- 
titled to 
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too, though 
the annuity 
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her dower. 
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conſideration of coſts and further directions, and particularly ag 
to the widow's claim of dower out of the teſtator's eſtates, was 
reſerved until after the report. 


The Maſter made his report, by which it appeared that the 
widow's dower was about 10 J. a-year more than ſhe was en- 
titled to under the will, excluſive of the furniture and houſe- 
hold goods. 


Q. Whether ſhe was entitled to both the deviſe and 
dower ? 


For the plaintiff, the principle laid down in Lawrence v. 
Lawrence, and Leman v. Leman was admitted ; but it was ar- 
gued, that jf the teſtator's intention appeared that the widow 
ſhould not have both, ſhe muſt make her election; and that it 


was not neceſlary, in order to put her to an election, that the 


teſtator's intention ſhould be expreſsly declared; it is ſufficient 
if it appears by conſtruction on the will. That in this caſe, 
the diſpoſition he has made ſhews he did not intend ſhe ſhould 
have both ; for he has deviſed all his eſtate upon truſt for his 
niece, ſubje to the annuities to his wife and John Jones, and 
ſubjeQ to the wife's life intereſt in the dwelling houſe and fur- 
niture, by which he meant that the eſtate ſhould be liable to no 
other charges or intereſt ; and the caſes of Arno/d v. Kenpſtead 
before Lord NoRTHINGTON, and Fillareal v. Lord Galway be- 
fore Lord CAMDEN, were cited as authorities in point. 


For the defendant, the general principle was inſiſted on; and 
the ſeveral caſes of Lawrence v. Lawrence, Leman v. Leman, 
and Pitt v. Sncwdon, before Lord HarDwicke, were cited; 
the laſt of which was ſaid to be in point. 


Sir THOMAS SEWELL, Maſter of the Ralis: 


This is a queſtion of intention. It is not neceſſary that the 
teſtator ſhould expreſsly declare his intention; it is ſufficient if 
it appears from circumſtances, 


Lord KI NO laid hold of the word proviſion, and conſidered 
the deviſe as intended to be a ſatisfaction, proviſion being one of 


the words of the ſtatute. 
| This 
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This is a ſtronger caſe than Arnold v. Rempſtead, and Villa- 
real v. Lord Gakoay, Pitt v. Snowdon is a ſtrong caſe; but it 
might be conſiſtent to take both. In the other two caſes the 
Court differed from Lord HarDwicke's opinion in Pitt v. 
S:mwdin, Here the teſtator ſeemed to think every thing in 
his power. He expreſſes himſelf with reſpect to the rents and 
profits, 10 as to exclude all idea of dower. He directs the „ur- 
plas rents and profits, ſubject as aforeſaid, to be applied. This 
differs from the expreſſion of bs Hate, which might admit of 
claim of dower. When he entered into a contract for ſale of 
part of his eſtate, he conſidered himſelf as having power to 
diſpoſe free from dower, and directs his ?ruſtees to complete the 
contract, and convey to the purchaſer, He then orders the 
purchaſe- money to be laid out in lands or ſecurities,. and ſettled 
to the ſame uſes as he had before direded with reſpect to the 
land. The inquiry directed is not material. | 


Decree the widow to make her election. 


Ex parte CanTeR, in the Matter of —-, Bankrupt. 


HE bankrupt had made two ſeparate mortgages of 


two different eſtates to the ſame perſon, and afterwards 
fold the equity of redemption of one of them to the petitioner 
Carter, A commiſſion being taken out, Carter petitioned that 
he might redeem the mortgage upon the eſtate he had pur- 
chaſed, It was objected on the part of the mortgagee, that he 
muſt redeem both the mortgages, or neither; and the caſe of 
Titley v. Davis, before Lord HARDwWiCKE, upon appeal from 
the Rolls, was cited, where two eſtates were ſeparately mort- 
gaged to the ſame perſon, by one and the ſame deed. The 
Purchaſer of the equity of redemption of one of the eſtates, 
brought a bill to redeem the eſtate which he had brought; and 
held by the MasTER oF THE ROLLs, that he was not entitled 
to redeem one only, but muſt redeem both; and the decree 


aſſirmed by Lord HARDWICkE. Alſo the caſe of Tribourg 


v. Lord Pomfret and Wilkins, at the Rolls, 16th July 1773. 
The plaintiff had two diſtin mortgages upon two different 
9 A eſtates, 


78 
1773. 


Jones 
g 
COLLIER 
and Others. 


5th Nov. 
1773» 


Two ſeparate 
mortgages of 
different 
eſtates to the 
ſame perſon ; 
purchaſer of 
the equity of 
redemption 
of one of 
them cannot 
redeem that 
mortgage 
only, but 
mult redeen. 
both, 
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1773. eflates, made by the defendant Wilkins, by different inſtruments 
— emeneen 4 
1 Lord Ponret had a ſecond mortgage upon one of the eſtates 
CarTER» only. Bill to be redeemed by Lord Pomfret and Wilkins, or to 
forecloſe. Sir Thomas SEWELL, Maſter f the Rolls, decreed 
Lord Pomfret to redeem both mortgages, or to ſtand fore- 

cloſed. 


Petition diſmiſſed, without prejudice to the petitioner bring- 
ang a bill. 


26th Nor. Sir WiLLIam Owen, Joun Williams, and Others, 
1773. 
1 2 Frances WILLIAMS, and Others. 


＋ 975 * a — » 244 4 A ICE » 
| Tenant for YFFIN WILLIAMS being poſſeſſed of a leaſchold eſtate 
| echduom. Br Cer, Hg Of te Clay, od Hd. 8 
of 8 OO let out to under- leſſees upon fine and ſmall rents, by will de- 


years, applies Viſed it to his wife for life; remainder to his brother Jobs 
for a further 


term; a po- Williams for life; remainder to his firſt and other ſons, in tail 


erful oppo- ma : - a E . 
| dent ern male, with remainders over; and made his wife executrix, and 


for a grant; afterwards died. The leaſe being near expiring, and the eſtate 
the tenant for 


life gives up lying near Cheſter, and giving a parliamentary intereſt there, 
her preten- 


| lions fora Lord Groſvener, then Sir Richard Grofeenor, in 1762, applied 
ſum of mo- 
r the Treaſury for the grant of a reverſionary term. Mrs. 


N ney ſhall be Williams allo applied. Lord Greſpenor having the better intereſt, 


ſettled to the , . . . 
ſame uſes as the Treaſury were diſpoſed to oblige him, but recommended 


| che ellate was. it to him to make terms with Mrs. Williams. Accordingly he 
offered her 3000. which, by the advice of her friends, and 
being ſatisfied that the Treaſury would not renew with her, 
ſhe was induced to accept: and a reverſionary leaſe was granted 
to Lord Groſvenor, after the expiration of the then exiſting 
leaſe, which Mrs. Williams was in poſſeſſion of, and held and 
enjoyed till it expired. 


- _ — 
1 — — 22 r » 
a nn 


| The bill prayed amongſt other things to have the 30000. 
laid opt and ſettled to the ſame uſes as the leaſehold eſtate was 
| deviſed by the will of Kyfin Williams. 


Q. Whether Mrs. Williams is entitled to the 3000 J. for her 
own benefit? or, Whether it is not liable, and ought to be 
| {ettled to the uſes to which the eſtate was by the will! 
| 3 | For 
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For the plaintiff it was argued, That the 3000 /. ought to 
follow theſe uſes. It was admitted that no precedent was to 
be found where the caſe was exactly the ſame as the preſent ; 
but it was inſiſted, that the determinations with reſpect to re- 
newed leaſes, or reverſionary terms, being ſubject to the uſes 
of the old terms, are authorities in point. That the principle 
upon which thoſe determinations were founded, apply to and 
ought to govern this caſe, That if a reverſionary term had 
been granted to Mrs, Williams, it would have been liable to the 
{ame uſes as the old term. That the 3000 J. was given to her 
in lieu and compenſation of the reverſionary term, and ought 
to be liable in the ſame manner as the reverſionary term itſelf 
would have been liable, And ſeveral authorities were cited ta 
ſhew, that a renewed term, or reverſionary term, was held 
liable to the uſes of the old term :—Keech v. Sandford, where 
the new leaſe was granted to the guardian of an infant: Tuer 
v. Marrictt, at the Rolls, and afterwards before Lord CAM DEN, 
upon appeal, in April 1768, where the reverſionary term was 
granted to a tenant for life; and Rawe v. Chicheſter, March 
1773, where the reverſionary term was granted to a tenant for 
life; in which caſe there were very particular words in the 
deviſe of the old term, favouring the pretenſions of the tenant 
for life, to take the reverſionary term to her own benefit. 


On the other ſide it was argued, That the zoco J. was in- 
tended merely for the benefit of the widow, a perſonal conſi- 
deration to her without any regard to the intereſt of remainder- 
men, John Williams and his ſon. That Hugh Williams, under 
whom Kvyffin Williams claimed, had by his intereſt obtained a 
reverſionary leaſe of this eſtate, and by that means deprived the 
Hyde family of it, who were in poſſeſſion of the old leaſe. The 
widow was the only active perſon, and made great intereſt 
upon the occaſion : that when ſhe had agreed to accept the 
3000. ſhe gave notice of it to Fohn Williams and his ſon, who 
was at age; and that they did not ſtir in the affair, but acqui- 
eſced in what ſhe had done. And it was ſaid to be like the 
Cale of J/ald v. Fitzgerald, in the Hoſe of Lords, where there 
was an agreement by the guardian of the infant, and an ac- 
quieſcence by the infant for 15 years after he came of age. 
That 3000 l. was not equal to her intereſt in a reverfionary 

term. 


735 
773. 


1 
— 
Owen 
and Others 
againſt 
Williams 
and Others. 
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1773. term, by reaſon that ſhe would have renewed the under leaſes, 


Gat ried 

Owen and taken near 5Cccc /, for fines. 
and Others . 

againſt 


| EF And (inter alia) Lord Grofvencr was examined as an evi- h 
| and Others. dence to prove, that he intended the 3000 J. for her benefit. 
| Several orders of reference to the Surveyor-General, by the 
| Lords of the "Treaſury, and his reports thereon, were read, pat- 
| ticularly upon Sir Richard Greſvenor's petition, that Sir Richard 
l did not pretend to any preſent intereſt, and that the Surveyor. 
General never adviſcd the granting leaſes ro perſons having no 
claim or equitable intereſt in the premiſes, 1n prejudice of 
I the tenants in poſſeſſion, Alſo a report in favour of Mrs. 
Wiltams, Alſo a ſubſequent order of the Treaſury, for the 
Surveyor- -General to inquire into the circumſtances of the 
[ grant, when made to Iiyfin Willems, and his report thereon, 
certifying that the premiſes were formerly in grant to the fa- 
| mily of the Eydes, and that, when ten years were to come in 
| the laſt leaſe, which was granted to Eleanor Hyde, a reverſionary 
term was granted to Hugh Williams, under whom Hin Wil- 

| liams claimed; and that he was informed by Mr, Manwaring, 
agent for Mrs. Williams, that the leaſe granted to Hugh Mi, 
liams, was in conſequence of an agreement between him and 
Eleanor Hyde, and that ſhe received a conſideration out of the 
profits to the time of her death, which happened nine years 
after the expiration of the old leaſe. It appeared that Jan 
Williams, alter Mrs. Willzams had given him notice, preſented 
| a petition to the Treaſury, in oppoſition to Sir Richard G59 
venor, praying that a reverſionary term might be granted to the 
uſes in Kyffin Williams's will, and in the petition ſtated, that Mrs. 
Willams was only tenant for life, and that it was not in her 
power to fell or diſpoſe of the leaſe, 


Lord ArSLEY, Chancellor : 


This is a clear caſe. It is an eſtabliſhed rule, that if one 
having a particular intereſt in a leaſehold eſtate, obtains a fe- 
newal of the leaſe, it ſhall be for the benefit of all the perſons 
intereſted in the old leaſe. Rumford Market is a ſtrong cale, 
and the principle upon which it was determined has been ad- 
hered to. The other caſes were determined on the ſame found- 
ation, If Mrs. Williams could not renew, the Court will o 

ſutler 
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1 

ſuffer her to ſell. The Queſtion then is, Whether the remain= 1773. | 
der men have done any thing to bind themſelves? It was ſaid grin cone 

| they have conſented to Mrs. Williams bargaining for herſelf; Others | 


like the caſe of Taald v. Fitzgerald, lately in the Heuſe of Lords. wn 2. . Ai | | 


and Others. Ag 
But there has been no acquieſcence here. When John Williams 


and his ſon had notice, they preſented a petition to the Treaſury 
as ſoon as they knew that Mrs. Williams was bargaining for 
herſelf, ſtating her petition, and alſo the will, to ſhew that it 
was not in her power to ſell the eſtate. 


Sir CnarteEs Thoursox and Others, Executors of 
Lord CHESTERFIELD, againſt EUGENIA STANHOPE, 
Widow, and JohN DopsLEy. 


THE late Earl of Che/terfield had a natural ſon, Philip Sram: 
hope, who went abroad, and was in a public character. 
Before he died, Lord Cheſterfield correſponded with him for 
many years; in ſome of his letters drew the characters of per- 
ſons, and wrote upon the ſubject of politics ; in others he wrote 
upon education, and inſtructions to his ſon for his conduct in 
life; and it was ſaid that thoſe letters formed a complete ſyſtem 
of education. On the death of Philip, the defendant, his wi- 
dow, and two ſons, came over to Eng/and in 1709, and were 
affectionately received by Lord Chefterfield, who put the child- 
ren to ſchool, and by his will left each of them an annuity of 
100 J. and alſo gave them 10,000/. The widow delivered up 
to Lord Cheſterfield the characters, having firſt taken copies of 
them, but did not deliver up the other letters; and after his 
death, which happened in 1772, the widow agreed with the 
defendant Dadſiey, who is a Bookſeller, for printing and pub- 
liſhing the letters on education and inſtructions to his ſon ; and 
public notice was given of it in the newſpapers by ſeveral ad- 
vertiſements, the firſt of which was in November laſt. 


Bill by the plaintiffs, to reſtrain the defendants from printing 
and publiſhing the letters, and to bave the original letters and 
copies delivered up to the plaintiffs. 


9B The 


23d March 
1774» 


Injunction to 
reſtrain the 
executor of 
the perſon to 
whom they 
were wrote 
from publiſh- 
ing private 
letters, with- 
out leave of 
the executors 
of the perſon 
who wrote 


them. 


4 
1.0: 
N 
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The defendant, the widow, in her anſwer ſaid, Being fre. 
quently in company with Lord Cheſterfield, ſhe one day men- 
tioned to him, that ſhe thought the letters he wrote to her 
late huſband, would form a fine ſyſtem of education if pub- 
liſhed, or to that effect; to which his Lordſhip anſwered, 
„Why, that is true, but there is too much Latin in them," 


but did not expreſs any diſapprobation in publiſhing the ſame 


and that ſome little time after ſuch converſation, Lord Cheſter. 
Feld requeſted her to reſtore to him ſome characters, which he 
had given to her late huſband, declaring at the ſame time, upon 
his word and honour, that he deſired to have thoſe characters 
which were of particular people returned to him, only with an 
intent to burn or deſtroy them; and that ſhe ſoon afterwards, 
about the latter end of the ſummer 1769, carried the charac- 
ters to him, at his houſe at Blackheath, and at the ſame time 
took with her the letters, and that Lord Cheſterfield took the 
original characters, and aſſured her upon his honour, that he 
meant to burn or deſtroy them, but declined taking the letters, 
or even looking at them, and told her ſhe might Keep them, 
or to that effect. She admitted that ſhe has copies of the cha- 
rafters which ſhe delivered to Lord Cheſterfield, but the ſame 
are not nor ever were intended to be publiſhed in the books 
advertiſed to be ſold, or any otherwiſe. 


And now the plaintiffs moved for. an injunction to ſtay 
printing and publiſhing the letters and characters. 


For the plaintiffs it was inſiſted, That a perſon has no right 
to print and publiſh letters which he receives, without the con- 
ſent of the correſpondent who wrote: them. That his property 
in the letters does not extend ſo far. If it did, miſchievous con- 
ſequences would follow in abundance of cafes. That the con- 
ſent of Lord Chfterfield was neceſſary in his life-time, and of 
his executors after his death. That neither the one nor the 
other have given their conſent. That Lord Chefterfield taking 
the characters and leaving the letters in her hands, is not eri- 
dence of his conſent to her printing the letters. He did not 
chooſe that the characters ſhould be ſhewn to any body, nor 


ſeen even by chance, and therefore burnt them. And as p 
| the 
3 
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the letters, the anſwer ſays, that he declined taking them, and | 


told her, not that ſhe might print and make any uſe of them 
ſhe pleaſed, but only that ſhe might keep them. That the 
widow appears to have miſbehaved in keeping copies of the 
characters; and though ſhe ſays they were not intended to be 
publiſhed in the books advertiſed, or any otherwiſe, yet ſhe 
may alter her mind, and do it ſome time or other, unleſs re- 
ſtrained by injunction. 


On the other fide it was argued, That the letters contain a 
ſyſtem of education, and uſeful inſtructions, and would be 
ſerviceable to the public. That Lord Cheſterfield, if living, 
would have no objection to their being printed, and in fact 
did make no objection, when the widow mentioned to him in 
converſation, that they would form a fine ſyſtem of education 
if publiſhed, but ſaid there was too much Latin in them. That 
when Lord Chefterficld declined taking the letters, and told her 
ſhe might keep them, he meant ſhe might do as ſhe pleaſed 
with them. That if the words of the then converſation do 
not of themſelves import ſo much, yet coupled with the former 
converſation, when publication was mentioned by her, they do 
import ſo much. That the executors are to be preſumed to 
have given their conſent, for they did not forbid the printing, 
nor file their bill till the firſt of this month, though the adver- 
tiſements had been in the public newſpapers ever ſince Novem- 
ber. That they ought not to have laid by and permitted the 
defendants to put themſelves to the expence of printing the 
letters, which is very great, and juſt as they are going to be 
publiſhed, to interfere and ſtop the publication. 


Lord ArsLEY, Chancellor, was very clear that an injunction 
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ought to be granted. That the widow had no right to print 


the letters without the conſent of Lord Cheſterfield, or his exe- 
| eutors. That ſhe has obtained neither the one nor the other, 
That Lord Chefterfield, when he declined taking the letters, and 
laid ſhe might keep them, did not mean to give her leave to print 
and publiſh them. That ſhe did very ill in keeping copies of the 
characters, when Lord Cheſterfield meant that they ſhould be 
deſtroyed and forgot. That the executors cannat be ſaid to 

have 
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THOMPSON 
and Others 
againſt 
STANHOPE 
and Dovs- 
LEES 


Before Lord 
Apſley, C. 
aſſitted by 
Lord C. J. 
De Grey, 
and Lord C. 
B. Smythe, 
4th and 7th 
Feb. 1775. 


"Tenant for 
life of eſtate 
on which 
were mines 
opened, with 
power to let 
leaſes in poſ- 
ſeſſion for 21 
years, reſerv- 
ing beſt rent, 
leaſes the 
mines, Open- 
ed and uno- 
pened, for 
26 years, 
without re- 
ference to the 
power, and 
before the 
expiration of 
a former 
leaſe, reſerv- 
ing ore as 
rent to him, 
his heirs, and 
aſſigns. 

1ſt, The for- 
mer leaſe 
ſhall be pre- 
ſumed ſur- 
rendered. 
2d, The leaſe 
ſhall bind the 
remainder 
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have given their conſent, though his Lordſhip thought they 
would have done better if they had applied earlier, before the 
expence of printing was incurred. He ſaid it was within the 
reaſon of ſeveral caſes where injunctions had been granted, ang 
cited the caſe of Mr. Forreſter, of Mr. Webb, of Mr. Pope's Letters 
printed by Curl, and Lord Clarendon's Life, advertiſed to be 
publiſhed by Dr. Shebbear. 5 


Ordered an injunction till hearing, but recommended it to the 
executors to permit the publication, in caſe they ſaw no ob- 


jection to the work upon reading it, and having the copies de- 
livered to them. 


CameBriL againſ} LxAcH: LRACcH and Trowas 
againſt CAMPBELL, 


ON APPEAL FROM THE: ROLLE. 


OHN CAMPBELL, ſeiſed of the manor of Nantbay, and 
lands m Carmarthenſhire, in 1743 granted a leaſe of all 
mines of lead, and other mines, opened and unopened, in, un- 
der, or upon his lands, liberties, or eftate, in the pariſhes of 
Llanwyr ar Yoryn and Sbillycombe, in the ſaid county, except 
mines of coal and culm, to Leach and Thomas, for twenty-9ne 
years. In 1732, upon the marriage of his ſon, Price Campbell, 
he ſettled, amongſt other eſtates, divers meſſuages, lands, tene- 
ments, and hereditaments, in the county of Carmartben, on his 
ſon for life, and after his death to ſecure a jointure, by way of 
rent charge, on his wife for life, with remainder over to the firlt 
and other ſons of the marriage in tail, wich remainders over 
and in the ſettlement there was a clauſe enabling the ſon, dur- 
ing his life, when he ſhould be in actual poſſeſſion of the pe- 
miſes, to demiſe, leaſe, or grant, the ſaid meſſuages, lands, tene- 
ments, and hereditaments, other than and except the capital 
meſſuage called Stach pole Houſe, and the warren therein de- 
ſcribed, unto any perſon for one, two, or three lives, or for any 
term or number of years Jeterminable on the dropping of one, 


two, or three lives, or for any term or number of years abſo- 
lute, 
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jute, not exceeding twenty-one ; ſuch demiſes, leaſes, or grants, 
to take effect in poſſeſſion, and not in reverſion ; and fo as there 
ſhould be reſerved the beſt and moſt approved yearly rent, to 
be incident to the immediate reverſion of the premiſes, that 
could be reaſonably got for the ſame, without taking any fine 
or foregift for the making thereof; and ſo as in every ſuch 
demiſe, leaſe, or grant, to be made, there ſhould be contained a 
clauſe or condition of re-entry for non-payment of the rent or 
rents thereby to be reſerved ; and fo as there ſhould not be 
contained, in any ſuch demiſe, leaſe, or grant, any clauſe or 
clauſes, whereby any power or authority ſhould be given to 
any leſſee whatſoever to commit waſte, or whereby any ſuch 
lefſee ſhould be exempted from puniſhment for committing 


the ſame. 


The mines which were in leaſe to Leach and Thomas were 
part of the eſtate in ſettlement. 


Leach and Thomas having worked the mines to very trifling 
advantage, not exceeding 50 or 60. a year, in November 
1753, Mr. Price Campbell, together with Leach, took a view 
of the mines; and it appearing to them that ſeveral new and 
deeper levels, and other works which would be attended with 
a great expence, ſhould be done in order to work the mines to 
advantage, Leach propoſed to do them at his own expence, if 
Mr. Price Campbell would grant him an additional term of 
twenty-one years, which he agreed to do; and on the 18th of 
November 1758, wrote a letter to that purport to his ſteward ; 
and accordingly a leaſe was prepared by Price Campbell's 
ſteward, which at the expreſs deſire of Price Campbell, as ap- 
peared by a letter wrote by him to his ſteward, was made to 
Leach only, and not to Leach and Thimas. The leaſe appear- 
ed, and was ſaid to be a copy of the leaſe which had been 
granted by J7oln Campbell in 1743, as to the parcels; was 
dated the Toth March 1759, for twenty-lix years; the rent 


reſerved was the eighth ten diſh dole, or part of all the lead, 
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guaſi rent of 
mines. 
4th, Evi- 
dence let in 
to prove the 
leaſe engroſ- 
ſed and exe- 
cuted after it 
bore date, 
5th, The 
rentreſerved 
not being a 
graſs ſum for 
all the mines, 
but ſeparate 
on each, the 
power is well 
executed aa 
to the open 
mines, 
thougi not 
of mines un- 
opened. 


lead ore, and other ores whatſoever, which during the term 


ſhould be raiſed from the ſaid mines, the ſame being well 
cleanſed, waſhed, dreſſed, and made merchantable and fit for 
ſmelting, by Leach, his executors, adminiſtrators, and aſ- 
;9 


4 


ſigns, 


2 ge ey rw OR. 
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ſigns, to be delivered on the hanks of the ſeveral mines, free 
from all deductions, payments, and expences whatſoever, for 
or in reſpect of digging, landing, dreflirg, or waſhing the ſame; 
and Leach covenanted, as often as any ore, minerals, or metals 
ſhould be raiſed from or out of the ſaid works, and brought to 
graſs forthwith, to cleanſe and make the fame merchantable; 
and ſhould, at the end of every three months, or oftener, if 
Price Campbell, his heirs or affigns, or his agent or agents, 
ſhould require the ſame, at the coſts of Leach, his executors, 
adminiſtrators, and aſſigns, deliver on the banks of the ſeveral 
mines, for the uſe of Price Campbell, his heirs and aſſigns, the 
eighth ten dith dole, or part of the lead, copper, or other ore, mi- 
nerals, or metals whatſoever, which, during the ſaid term, 
thould be got or raiſed from the ſaid mines, or any of them, 
cleanſed, waſhed, and made merchantable; with a clauſe for re- 
entry in caſe of non-payment of rent, and covenant for quiet 
enjoyment. 


It appeared in evidence, by the depoſition of the man who 
engroſſed the leaſe, that though it is dated the Toth of March, 
it was not in fact engroſſed till the month of April, and that 
the date was taken from a draught of the leaſe, which was 
made to bear date the 1oth of March. On the faith of the agree- 
ment, and before the leaſe was actually made, Leach and 
Thomas laid out ſeveral ſums of money in making levels, and 
in February 1759, they diſcovered, by means of thoſe levels, a 
proſpect of great advantage. After that, Leach laid out more 


money, to the amount of 3000 J. and upwards in the whole. 


The mines being at a great diſtance from the ſea, and very 
inconveniently ſituated for carriage, Leach propoſed to Price 
Campbell to build ſmelting mills upon the ſpot ; and in caſe the 
term ſhould be renewed to him, or his repreſentatives, he would 
be at the whole expence; but in caſe, after the expiration of 
the term, the mines ſhould be granted to any other perſon, he 
ſhould be repaid half the expence; which Price Campbell agreed 
to, and intimated, in a letter to his Reward, his intention of 
becoming a partner with Leach in the ſmelting mills ; but Price 
Campbell dying in 1759, the partnerſhip did not take place. 


Leach and Thomas. erected the ſmelting mills at a great ex- 
9 pence. 


CASES IN CHANCERY, Ge. 743 


pence. Price Campbell left a ſon, the plaintiff in the original 1775. 
cauſe, an infant, who became entitled to the eſta;e as tenant in 67,0, 
tail under the ſettlement. Jobn Campbell, the grandfather, as Fo 
guardian for his grandſon, permitted Leach and Thomas to con- | 
tinue tenants of the mines, and received the rent of the eighth 

diſh for three years, till 1771, when a bill was filed againſt 

Leach only, to ſet aſide the leaſe as not being conformable to the 

power, and as not reſerving the moſt improved rent, which was 

ſaid ought to have been one fourth, and not one eighth of a diſh, 

The cauſe came on to be heard at the Rolls, when his Honour 

ordered the bill to be retained for a year, with liberty for the 

infant to proceed at law, to recover poſſeſſion of the mines; and 

reſerved further directions. The infant brought an ejectment, 

and Leach being adviſed that the leaſe was not to be ſupported 

at law, made no defence, but brought a bill to have the bene- 

fit of the leaſe, to the extent, and as far as it could be war- 

ranted by the power. 


Both cauſes afterwards came on together, the firſt for further 
directions, and the laſt for hearing; when his Honour diſ- 
miſſed the laſt bill, and directed an account of the produce of 
the mines from the death of Price Campbell. On appeal from 
that decree, the cauſes now came on to be reheard. 


Several objections were made to the leaſe: 


1ſt, That the leaſe was not granted under the power, but 
out of the ownerſhip which Price Campbell had in the pre- 
miſes for life. 


2d, That mines were not within the power. 


za, That if opened mines were, yet unopened mines were 
not; and being in the ſame contract, the leaſe was void for 


both. . 


- 4th, That the leaſe exceeded the power in the term grant- 
ed, being for twenty-ſix years, and the power only ena- 
bling a leaſe for twenty-one years. 


— 


5th, That it is not a leaſe in poſſeſſion, but in reverſion, ._-- 
or futuro. | 


6th, 
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Gth, That the rent is not reſerved to the remainder man, 
but to Price Campbell, his heirs and aſſigus. 


7th, That the rent is made payable quarterly by the leaſe, 
but according to the power ought to be yearly. 


2th, That the former leaſe was granted to Leach aud 
Thomas, the new leaſe to Leach only. | 


9th, That the beſt improved rent is not reſerved, 


In ſupport of the firſt objection, the diſtinction was taken as 
in Sir Edward Cleere's caſe, viz, If a man has a power to leaſe, 
and is alſo owner of the eſtate, and leaſes without reference to 
the power, the leaſe ſhall not be conlidercd as granted under 
the power, but out of the inheritance. That in this caſe there 
is no recital of, nor reference to the power, and therefore it 
ſhall be conſidered as a leaſe granted out of the ownerſhip 
which Price Campbell had in the eſtate for life, 


To which it was anſwered, That Price Campbell had not ſuch 
an ownerſhip as to ſupport ſuch a leaſe any longer than for his 
life; and that the leaſe muſt take place under the power, or not 
at all; and in ſuch a caſe there is no occaſion to recite the power, 


In ſupport of the ſecond objection, it was ſaid, That the 
word “ mines“ was not uſed in the power; and though lands 
and tenements may compriſe mines in a conveyance in fee, 
yet they do not in a leaſe for life, or years. That it could not 
be the intention of the parties to comprehend mines in the 
power, for the working mines is waſte, and the power expreſsly 
declares, the leſſee thall not be made diſpuniſhable of walle, 
which cannot be, if Price Campbell could leaſe mines. 


To this it was anſwered, That whatſoever is compriſed in the 
ſettlement is compriſed in the power, the words of both being 
the ſame, with an exception in the power of the manſion-houſe 
and warren. That mines are compriſed in the ſettlement is 
plain; the words manor and land will carry them; and it 
would be abſurd if it were otherwiſe, eſpecially as to opened 
mines, which would be ruined if diſcontinued to be worked; 
and the mines here were a very material and moſt valuable part 


of 
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of the eſtate in Carmarthenſhire, That the working opened 1775. 
mines, even by a leſſee of the land, is not waſte; and that in FL 
this caſe no new mines had been opened. That where a quali- JP 
fication is annexed to a power of leaſing, which, if obſerved, : 
goes in deſtruction of the power, the law will diſpenſ& with 


ſuch qualification, Vinler v. Loveday, Carth. 427, 


In ſupport of the third objeQion, the idea of the Maſter of 
the Rolls was adopted, That the leaſe being of opened and un- 
opened mines, and the ſame rent reſerved for both, the leaſe is 
void as to the unopened mines; it being an authority to com- 
mit waſte, and being void on that account, the whole leaſe is 


void, 


In anſwer, it was ſaid not to be like the caſe where two 
things are granted which are inſeparable, and the one is out of 
the power, and the other wathin it; in ſuch caſe the leaſe may 
be void as to both. Here the opened and unopened mines are 
ſeparate, and the rent reſerved is not a groſs ſum for the whole, 
but a proportion of the profits of each mine, 


In ſupport of the fourth objection, it was ſaid, That the 
Court will not ſupport the leaſe for twenty-one years. That 
if caſes had gone ſo far, where there was a new leaſe for more 
years than the power warranted, yet here the agreement was 
to add twenty-one years to the then exiſting leaſe, 


In anſwer it was ſaid, That this leaſe is void at law, but 
good in equity to the extent of the power. Pawey v. Bowen, 
x Ch, Caſ. 23. and the caſe put by Lord HarRDwicke in Har- , 444.56 
rey v. Harvey, were cited. 5 | z. Les. CA 


In ſupport of the fifth objection, it was argued from the 
leaſe itſelf, which bears date the 1oth, and is made to com- 
mence on the 25th March, In anſwer it was ſaid, that in fact 
the leaſe was not executed till long after the 25th of March 
1759; and the depoſition. of one Scourfield was read, who 
proved that it was engroſſed in April or May 1759; that he 
engroſſed it, and inſerted the date as he found it in the draught. 
It was argued, that the Court will attend to the truth of the 
a and not be bound by the date. That the leaſe is not a leaſe 
| 9 D | till 
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till it is executed. Pollard v. Grenville, 1 Ch, Caf. to. was 
cited. 


In reply it was ſaid, It is too much to ſupport the leaſe 
merely from ſuch evidence, and of one only, without giving 
any account of the execution of it. 5 


In ſupport of the ſixth objection, it was ſaid, That the rent 
ought to have been made payable to the perſon entitled under 
the limitation in the ſettlement. 


In anſwer it was ſaid, 1ſt, That the power does not require 
it, the words being, * ſhall be reſerved the beſt rent, to be in- 
te cident to the immediate reverſion.” 2d, That the reſervation 
cannot prejudice the reverſioner, and does not vitiate the leaſe ; 
aud ſo held in Whihck's caſe, and lately in a caie in 
the King's Bench, Doe on demiſe of „ v. Earl of Tanker- 
ville, 


In ſupport of the ſeventh objection, it was ſaid, That the 
rent ought to be made payable yearly. 


In anſwer it was ſaid, The power is ſilent in this reſpect; it 
only requires the beſt improved yearly rent to be reſerved. 
That the eighth diſh is by the leaſe required to be delivered on 
the banks. 


In ſupport of the eighth objection, it was ſaid, That there 
was not actual ſurrender of the former leaſe, and that the for- 
mer leaſe having been granted to Leach and Thomas, and the 
new leaſe to Leach only, the acceptance of the new leaſe can- 
not operate as a ſurrender of the former leaſe, as it would if the 
new leaſe had been made to both Leech and Thomas. 


To which it was anſwered, That the new leaſe muſt be ſup- 

*poſed to have been ſurrendered, not being to be found. That 
Thomas had accepted the new leaſe, had taken benefit of it, and 
now has the ſame intereſt under the laſt leaſe as he had under 
the former, and is a co-plaintiff with Leach. 


As to the ninth objection, it was agreed that the contrariety 
of evidence was ſuch, as made it proper to have the queſtion de- 


termined either by a trial at law, or by reference to a Maſter. 
In 
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In the courſe of the debate, Lord C. J. De GREY put a 1775. 
queſtion, Whether the remainder-man could compel the leſſee 8 
to perform ſuch a leaſe to the extent of the power, and in the ny 
manner prayed by this bill? In anſwer to which, it was faid 
not to be an objection to this bill, if he could not; and the caſe 
of Holte v. Warde, Fitzg. 275. was cited; a contract between 
an infant and an adult—the latter is bound, though the former 
is not. 


Lord C. B. SMYTHE : 


The Queſtion ariſes upon the execution of a power, where 
Courts of Equity often interpoſe in behalf of creditors, pur- 
chaſers, wife, and children. 


The preſent is the caſe of a purchaſer. The conſideration 
moving from him is the erecting ſmelting mills, and driving 
levels to the lead mine in queſtion; expences laid out by the 
leſſee under a demiſe made by tenant for life, under the uſual 
power for leaſing, inſerted in ſettlements with the uſual reſtric- 
tions, confining the leaſe in duration to twenty-one years, and 
to be made in poſſeſſion, and not in reverſion, &c. 
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All objections taken to this leaſe are got over, but to its be- 
ing made in reverſion, as there was a ſubſiſting leaſe of the 
premiſes for ſome years then to come; but if ſuch former leaſe 
was in fact given up at the time of this leaſe, as is alledged, it 
will be an anſwer; ſo that if this leaſe is fair in its execution, 
as to the quantum of the rent reſerved, I think a Court of 
Equity ought to carry it into execution. 


The Queſtion as to the rent's being fair or not is to be tried. 


If it be found a fair rent, I think the leaſe ought to be executed 
here. 


Lord C. J. Dx Grey: 


There are ſeveral conſiderations in regard to the propriety of 
relieving in this caſe: it is neceſſary to note them. Firſt, 
Whether the power of leaſing extended to mines? The inten- 
tion of the ſettlement is clear: as this mine was in leaſe at the 
time of the ſettlement, and twelve years then to come of the 
term, and muſt be underſtood to have been ſettled for the be- 

neſit 
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neſit of all claiming under it, the words © manors, lands, 


* and tenements,” will carry the mine. It is ſaid, that this 
power, in the nature of it, cannot extend to mines, nor be ſo 
intended. In Winter v. Loveday, Cartb. 427. it is determined, 
where there 1s a power of leaſing applicable to ſome parts of 
the eſtates, and not to all of them, thoſe to which it is appli- 
cable may be leaſed without fuch deſcription. Though rent 
itfelf is not reſerved of a leaſe of mines, yet ſomething analo- 
gous to rent may. As to the unopened mines, need give no 
opinion ; for it is agreed, that no new mines have been open- 
ed ſince the leaſe; as to open mines, the party may do all ne- 
ceſſary acts. The power of leaſing is neceſſary for making the 
eſtates permanent in improvement. As to the operation of 
what the parties intended, it is ſaid, that if this inſtrument 
ſhall operate as a leaſe, it ſhall not as an appointment, but 
ſhall riſe out of the eſtate for life : but here the caſe fails them 
to apply it to the rule; for here it cannot operate as a leaſe, 
but under the power only. It is not neceſſary to recite in the 
inſtrument cither the power or the terms of the appointment. 
Theſe aQs ought to take place as an appointment, and ſhew 
the intention. I own this appears to me bad in law, as a leaſe, 
In Baſſet?'s caſe of Cornwall, before Lord HarDw1cKE, ore was 
held analogous to money, and a reſervation of it will go to the 
remainder-man as money, though made payable to the leflor, his 
heirs and aſſigns, and it has lately been determined in Sir Job 
Ajiley's caſe ; but it muſt be a leaſe in poſſeſſion ; and all leaſes 
made to commence 7# futuro, or in reverſion, are in oppoſition 
to a leaſe in poſſeſſion. I think it is impoſſible this leaſe can 
be ſupported at law, being a power coupled with an intereſt 
which is bad, unleſs it be ſtrictly purſued ; and you cannot ap- 
portion it. How is it in a Court of Equity ? This .power is of 
a mixed nature, not like a power of jointuring, or powers for 
railing money. But this is for the benefit of tenant for life, 
and the remainder- man. If executing this power is for the be- 
neſit of the remainder- man, it ſhould receive a liberal conſtruc- 
tion ; but if tenant for life invades the intereſt of the remainder- 
man, in order to benefit his own only, it ſhould have another 
conſtruction. Tenant from year to year may be deemed a pur- 
chaſer; and though in the preſent cafe the former leaſe is not 


proved to be ſurrendered, yet the old leaſe and its covenants 
7 have 


4 
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have been deſerted. The caſe of Shaw v. Shaw, before Lord 1775. 


| - — | 
SOMERS, goes on this ground. CameptiL 


againſt 
Leacu. 


As to the leſſee's power of enforcing the contract againſt the 
remainder-man, this is a new point; but though new, I think T . 
upon principles 1s to be enforced. The ground of the objec- | 
tion is, that the remainder-man is neither party nor privy to 
the leaſe, which would hold in one made by bare tenant for 
life; but under the power of leaſing, there is a referable pri- 
vity given by the ſettlement; and ſuch tenant has a qualified 
power of contracting to bind the remainder-man ; and I do not 
know that the remainder-man could on his part enforce the 
contract of ſuch tenant for life. I had at firſt ſome doubt of 
this point, but own myſelf ſatisfied by what was ſaid in aa- 


ſwer. 


In 1759, the tenant for life had a power of leaſing according 
to the ſettlement, and had a competent power of binding the 
remainder-man ; and though the former leaſe was not actually 
ſurrendered, yet the new leaſe was ated under. Though it be 
bad at law, ſhould it not be executed here? If the bill had 
been brought againſt the tenant for life in his life-time, it 
would have been executed, and would then have bound the re- 
mainder-man. It muſt be underſtood the parties meant to ex- 
ecute it legally. The leſſees have laid out many ſums in le- 
vels, and erecting ſmelting-houſes; it would be monſtrous not 
to give relief. The leſſor has had the yearly improved rent of 
5501. under this leaſe, which was but 50 or 60/7. under the 
former, and now claims the whole: ſo that, applying the ge- 
neral principles of juſtice and equity to this caſe, it is well ap- 
plied to the relief prayed. 


Lord Chancellor APsLEY ſaid, He entirely concurred with 
the Chief Juſtice and Chief Barpn ; but, as he was going to the 
Houſe of Lords, would take another opportunity to deliver his 
opinion at large, and to give proper directions. 


On Wedneſday the 22d of February 1775, his Lordſhip gave 
his reaſons upon all the Queſtions, which were the ſame as 
Lord Chief Juſtice DE GREY, and the Lord Chief Baron 
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OMYTH®; and then reverſed the decrce, and directed an iſſue 
to try, whether the rent reſerved was the moſt improved rent 
that could reaſonably be gotten. 


MASKELYNE arainf; MASKZLYNE, 


MASKRELYNE, among other legacics, gave 3007. to his 
brother James Hæublon Maſcelyne, to be diſpoſed of by him, by his 
will, as he ſhall ſee fit. He allo gave him an annuity for life 
of 30 J. and an additional annuity of 207. when his debts and 
legacies ſhould be paid out of the rents and profits of his 
eſtate. | 


Q. Whether James Hau blen Maſcelyne had only a power to 
diſpoſe of the 300. by his will, or whether he took any and 
what intereſt in the 300 J. legacy? 


It was argued on behalf of James Houblon Maſſelyne, That it 
was not, nor could it be intended as a mere power. That it 
would be ſtrange to give him a power, without ſo much as a 
general deſcription of the objects, and without giving him any 
benefit, That he muſt be conſidered as taking ſome intereſt 
in the legacy; and that according to the determination in Tem- 
linſon v. Dighton, in 1 Mis. 149. and the caſes there cited, he took 
the abſolute property, it being given to him to diſpoſe of, with- 
out giving him any limited interelt in it, in which caſe he would 
have taken only ſuch limited intereſt; and though the words 
„ by will” are uſed, yet according to the determination of R:- 
binſon v. Duſgale, 2 Vern. 191. they make no difference, but 
it is the ſame as if they had not been inſerted. 


On the other ſide it was argued, That James uo! Maſ- 
kelyne had an annuity given him, with a chance of being in- 
creaſed. That the other legacies were given in proper terms 
of gift, and therefore the teſtator muſt be underitood to intend 
to give merely a power to diſpoſe by will. 9980 


Sir THoMAs SEWELL, Maſter of the R:l's, upon the diſtine- 
tion as ſettled in Tomlinſon v. Dighton, and the other caſes, 
| and 
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and upon the authority of 2 Fern. 18:, decreed the legacy 
of 3007. to velt abſolutely in fames Houvhn Majeelyne. 


ATTORNEY-GENERAL, at the Relation of the Mixi- 
TER and CHURCH-WARDENS of the Pariſh of 
RoysToN, againſt Jang Hypt Widow, and 
JAMES HUTCHINSON, Exccutors of Mary GLOVER, 


MARY GLOVER, by will 24th September 1769, ordered 

that the ſum of 1 50 J. thould be paid and laid out un- 
der the direction of the Miniſter and Church-wardens of N 
ton for the time being, for the purpoles of erecting a free 
{ſchool at Royſton, for twelve poor boys and twelve poor pirls 
of the pariſh of Rayon; and directed, that as ſoon as the ſame 
ſhould be built, 2000/7. ſhould be placed out at intereſt, and the 
intereſt applied for the maintenance of a ſchool-maſter and 
{chool-miſtreſs, and for teaching boys and girls to read, write, 
&c. The information ſtated inter alia) that there was a piece 
of vacant ground at Rayſſon, belonging to the pariſh, upon a 
part of which there was a ſchool-houſe, and prayed to have 


the 1500/, and 2c00/, laid out according to the directions of 
the will. 


Q. Whether the deviſe of 1500 J. to be laid out in erecting 
a free ſchool, was within the ſtatute of mortmain 9 G. 2.? 


On the part of the relators it was argued, That erecting a 
building for a charitable uſe, is neither within the words nor 
the meaning of the ſtatute, which is confined to purchaſes in 
mortmain. That the miſchief intended to be prevented by the 
ſlatute, cannot happen by erecting a building. That a con- 

trary conſtruction of the act would extend to deviſes for build- 
Ing or repairing parſonage-houſes or churches, which have been 
held to be good; and the caſes of Lang v. Varrer, 
2 Vez. 182.; Brodie v. the Duke of Chan ſis, deviſe for build- 
ing a church; Attorney-General v. Boe, before Lord Harp- 
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WICKE, were cited. And it was ſaid, That although Lord Nog. 
HN ro ſeemed to have determined contrary to the Attorney. 
General v. Bowles, and to have denied the authority of it in the 
caſe of the Attorney-General v. Tyndall; yet in the caſe of the A. 
tor ney- General v. Lady Downing, he declared, That the founda- 
tion of his opinion in the Attorney-General v. Tyndall was, that 
the teſtatrix had directed the ground to be purchaſed ; and that 
he did not contradict the determination in the Attorney-General 
v. Bowles, It was allo argued, that this was a ſtronger caſe 
than the Altorney-General v. Bowles, becauſe here was a piece of 
waſte in mortmain at the time, belonging to the pariſh; and 
that the teſtatrix muſt be underſtood to have a view to building 


the ſchool-houſe on that piece of ground. 


On the other fide it was argued for the defendants, That 
deviſe of money to erect a charity building is within the ſtatute, 
That it would be ſtrange if it was not; as a large ſum of money 
might by that means be laid out on a ſmall piece of waite, of 
little or no value; and the caſe of the Attorney-General v. 
Tyndall was relied on as a determination in point, contradict— 
ing the caſe of the Attorney-General v. Bowles, and a precedent 
which was ſaid to have been followed in Pelham v. Anderſon, 
and ſeveral other caſes. Thar the evidence did not prove either 
that the vacant piece of ground belonged to the pariſh, or that 
the teſtatrix had in view that the free ſchool ſhould be erected 


on it. That it appears there is a ſchool-houſe already built on 
the piece of waſte. 


Lord APpsLEY, Chancellor : 


This caſe, taking in all its circumſtances, is new; in reſped 
there is a piece of waſte ground, which is ſaid to belong to the 
pariſh, on which the ſchool- houſe may be built. Lord HarD- 
WIckk's determination in the Az7orney-General v. Bowes, was 
certainly over- ruled by Lord NoRTHING TON in the /70r72)- 
General v. Tyndall, which latter determination has been follow- 
ed by ſeveral others. Directions in a will to erect a {chool- 
houſe in general, imports an intention to purchaſe; but where 
there is land already in mortmain, there is no room for ſuch 
preſumption, Deviſe of money to build or repair upon land 

8 that 
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that is already dedicated to the ſame uſe, is not within the 
ſtatute; that was the ground of the determination in Bredie v. 
the Duke of Chandos. Though it appears there is a vacant 
piece of ground in the pariſh, the will does not point at the 
piece of ground. The will does not ſay to repair or rebuild 
© the ſchool-houſe now ſtanding on the piece of ground;“ ſhe 
meant to have a ſchool-houſe of her own foundation; ſhe had 
20 right to ſay that the ſchool which is now ſtanding, ſhould 
be henceforward conſidered as the foundation. 


INFORMATION D1SMISSED. 


Wynpuan and Others againſt Earl of EOREMONr. 


HENRY Earl of Thomond deviſed his real eſtates in truſt, to 

ſell and pay his debts and legacies; and after payment 
thereof, to convey what ſhould remain unſold to Lord Oòryen, 
ſon and heir apparent of Lord [ncheguin, for life; with re- 
mainder to his firſt and other ſons in tail male; with remainder 
to Percy Earl of Thomond for life; with remainder to truſtees to 
preſerve, &c.; remainder to his firſt and other ſons in tail male ; 
with remainder to the right heirs of Earl Thomong. 


Lord Obryen died without iſſue, and Percy Earl of Thomond 
became entitled in poſſeſſion under the will for life and to the 
reverſion in fee. 


By a decree in Chancery in 1744, the will was eſtabliſhed, 
and directions were given for ſale of a ſufficient part of the 
real eſtate to pay ſuch of the debts and legacies as his perſonal 
eſtate ſhould be inſufficient to pay, and for a conveyance and 
ſettlement to be made of the remaining eſtates unſold, to the 
uſes in the teſtator's will. The perſonal eſtate turned out to 
be deficient to pay the debts and legacies by 67, 680 J. gs. 74 d. 
Several parts of the real eſtates were ſold, and produced 49,171. 
Os. 2d.; there remained unpaid 18,5094. 9s. Fd. Percy Earl 
of Thomond, inſtead of raiſing money to pay the remainder of 
the debts and legacies, paid the ſame out of his own pocket; 
and by indenture of 3d September 1772, reciting the will, 
9 F decree, 
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decree, the amount of the perſonal eſtate, and of the debts and 
legacies, and what had been paid, and that there remained un- 
ſatisfied 18,5097. 9s. 5 d. which laſt-mentioned ſum the ſaid 
Percy Earl of Thomond had paid out of his own money, and 
was thereby become a creditor on the real eſtate for the ſame, 
and entitled to have it ſecured to him, ſo that he might have 
it in his power to raiſe and diſpoſe of the ſame when and az 
he ſhould think proper, William Earl of Inchequin, the ſur— 
viving truſtee, by the appointment of Percy Earl of Thomond, 
conveyed all the ſaid eſtate remaining unſold, to Offley and 
Williams for 5oo years, and ſubject thereto, to Percy Earl of 
Thomond for life; remainder to truſtees to preſerve contingent 
remainders; with remainder to his firſt and other ſons in tail 
male; with remainder to his right heirs. The truſt of the term 
was declared, that the truſtees and the ſurvivor, and the execu- 
tors, adminiſtrators, and aſſigns of the ſurvivor ſhould at the 
requeſt of Percy Earl of Thomond, his executors, adminiſtrators, 
or aſſigns, by mortgage or ſale of the premiſes compriſed in the 
term, or of a competent part thereof, or by any other ways or 
means whatſoever, levy and raiſe the ſaid ſum of 18,509/. 
9 5. 55d. together with intereſt after the rate of 4 per cent. and 
pay the ſame to the ſaid Percy Earl of Thomond, his executors, 
adminiſtrators, or aſſigns, or to ſuch perſon or perſons, and 
for ſuch uſes, intents, and purpoſes as the ſaid Percy Earl of 
Thomond, his executors, adminiſtrators, or aſſigns, ſhould by 
any writing or writings, with or without power of revocation, 
executed in the preſence of two or more credible witneſſes, ap- 
point, but ſo as the ſaid Percy Earl of Thomond pay and keep 
down the intereſt of the ſaid ſum of 18, 509 J. 9g 5.,;3 d. during 
his life, which he thereby agreed to do. | 


On 24th July 1774, Percy Earl of Thomond died inteſtate, 
never having been married, leaving the defendant, the Earl of 
Egremont, his nephew, and heir at law, who became entitled 
to the inheritance of the eſtate in fee, and leaving ſeveral 
nephews and nieces, his next of kin; viz. fix children of his 
brother the late Earl of Egremont, and ſeven children of his 
ſiſter, the wife of George Grenville deceaſed, Lord Egremont 
took out adminiſtration, 


Bill 
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Bill by the nephews and nieces, except Lord Egremont, to 
have the 18,509 J. 95. 544. and intereſt, from the death of Lord 
Thomond, raiſed and diſtributed amongſt them and Lord Egre- 
mont, who were all the next of kin. 


The cauſe was ſet down as a ſhort cauſe, before Lord Cn an« 
CELLOR, on the laſt day of cauſes in Trinity Term, 


Q. Whether the money ſhould be raiſed, or conſidered as 
ſunk into the eſtate which deſcended to Lord Egremont? 


On the part of the plaintiff it was ſaid, That as the term did 
not merge at law, ſo it did not in equity, unleſs at ſome period 
of Lord Thomond's life, it was indifferent to him whether the 
term ſhould be kept on foot or not. It was ſaid to be his in- 
tention that the charge ſhould continue, becauſe of the contin- 
gent intermediate remainders, which prevented his being ſeiſed 


of the fee. 


On the part of the defendant, the diſtinction was allowed 
as taken 1n the ſeveral caſes determined upon this queſtion, 
namely, That where the perſon entitled to the charge has only 
a partial intereſt in the eſtate, the charge ſhall not ſink, but be 
raiſed: where he is owner of the inheritance the charge ſhall 
ſink. That there is no difference between a legal charge and 
a mere equitable charge. That in this caſe Lord Thomond was 
ſeiſed of the fee, ſubject to be reduced to the ſtate of tenant 
for life, in caſe the contingent remainders had come in gfe; but 
as they did riot, he continued tenant in fee to his death. 
And ſo held in Lewis Boweles' caſe, 11 Co, That this is al- 
ways a queſtion between heir and executor, or perſons claim- 
ing the perſonal eſtate, and can never be a queſtion in the life 
of the perſon entitled to the charge, and intereſted 1n the eſtate; 
and then all the Court has to look to is, whether the fee ſimple 
deſcends to the heir in poſſeſſion; if it does, the charge ought 


not to be raiſed, 


Lord ApsLEy, Chancellor, without hearing the reply, ſaid, The 


rule is undoubtedly as laid down. The Queſtion is, Whether Lord 
Thomond 
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Thomond was at any time ſo ſeiſed of the eflate as to make z 


merger? It muſt be in the party's life-time, Here it was 
ſubſiſting charge during his whole life. He did not take the fee 
by reaſon of the limitation to truſtees, to preſerve contingent re. 
mainders. If he had married, his wife would not have been 
dowable: and ſo held in Duncombe v. Duncombe ; which deter- 


' mination, though not ſatisfactory to Mr Levinz, who has made 


a doubt at the end of his note, was faid to be right by Lord 
HARDWICKE, in the caſe of Hooker v. Hooker, which is re- 


ported in Caſes in the King's Bench in Lord Hardwicke' 


27th and 
28th june 
1173s 


On plea, 
ſentence in + 
Eccleſiaſtical 
Court ex di- 
recto in a 
matter pro- 


zable there, 
is concluſive 
evidence 
where the 
ſame matter 
comes in 
queſtion col- 
laterally in a 
court of law 
or equity. 


Time, p. 13. 


Pate Meapows and Lady Frances bis Wife, 
againſ} the Dutcheſs of KINGSToN, by the 
Name of ELIZABETH Hervey, Wife of Avucus- 
Tus JoHN Hervey, the ſaid AucusTus Hes- 
VEY, and Others. 


E“ ELYN, late Duke of Kingſton, married the defendant, 
and on the marriage made a ſettlement of 4000 J. a-year 


upon her by way of jointure, charged upon certain eſtates, 


ter pro: He afterwards made his will, and gave her, by the deſcriptun f 
perly cogni- / 


his wife, Elizabeth Dutcheſs of King ſten, all his other eſtates 


| (which, together with the jointured eſtates, were about 16, ooo! 


a- year), during widowhood, ſubject to a proviſion made for pay- 
ment of debts thereout, with limitations over to the ſecond ſon 
of the plaintiff, Lady Frances Meadows, for life; remainder to 
his firſt, &c. ſons in tail male, &c. He alſo by his will gave 
to the defendant by the ſame deſcription, all his perſonal eſtate, 
diſcharged from payment of debts, and alſo made her ſole execu- 
trix by the ſame deſcription. 


The Duke died, leaving the plaintiff Lady Frances, his filter, 
heir at law, and next of kin. 


Bill by the plaintiff, in right of Lady Frances, ſtating that 
the deviſe in the will of the perſonal eſtate to the defendant, 45 
his w/e, was founded in fraud committed by the defendant in 

5 impoſing 
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impoſing herſelf upon the Duke as a ſingle woman, and there- 
by induced the Duke to enter into matrimony with her, when 
ia fa& the defendant, at the time the marriage ceremony be- 
tween her and the Duke was performed, was the lawful wife of 
the defendant Auguſtus Fobn Hervey (ſince Earl of Briſtol), 
and conſequently incapable of becoming, and never did become, 
the lawful wife of the ſaid Duke. The bill ſtates the time and 
particular circumſtances of the ſuppoſed marriage with Mr. 
Hervey, and that the Duke became acquainted with the de- 
fendant, and continued to be acquainted with her for many 
years; but the Duke being at the time of the commencement 
of his acquaintance with her totally a ſtranger to, and not hav- 
ing the leaſt knowledge or ſuſpicion of her being married to 
Mr. Hervey, and the defendant from time to time ſtudiouſly 
taking every opportunity of making the Duke privy to and 
acquainted with ſeveral acts and deeds, which ſhe from time to 
time made and executed, in order the better to impoſe herſelf 
upon him as a ſingle and unmarried woman, the Duke 
was effectually deceived thereby, and that the Duke having 
an inclination to marry, and looking upon and conſidering 
her as a ſingle and unmarried woman, propoſed to her 
to become his wife, which ſhe conſented to; and accordingly, 
in March 1769, the Duke and the defendant were married ac- 
cording to the rites and ceremonies of the Church of England. 
The bill then charges, that the guality of wife of the ſaid Duke 
was an eſſential part of the deſcription, and expreſled the cauſe 
of the bequeſt, and inſiſted that the cauſe and motive, by reaſon 
of the impoſition, did not exiſt, and that the bequeſt could not 
take effect; and prayed an account of the perſonal eſtate of the 
Duke, and that the defendant might be conſidered as a truſtee 
of the perſonal eſtate for Lady Frances, the next of kin, 


The defendant, as to ſo much of the bill as prayed an ac- 
count of the perſonal eſtate, and that the defendant may be 
conſidered a truſtee thereof, &c. pleaded that the Duke being 
lawfully married to the defendant, he conabited with her to 
his death. That the Duke, after he was married to the de- 
fendant, duly made his will, which is ſtated at large, and that 
the defendant proved the ſaid will in the Prerogative Court of 
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the Archbiſhop of Canterbury. She then pleaded a ſuit in the 
Conſiſtorial Court of London, inflituted by her againſt Mr. 
Hervey for jaQtitation of marriage, and a croſs allegation by 
Mr. Itrvcy, inſiſting that he was married to her, ſtating the 
particular circumſtances of the marriage, and praying the Court 
to pronounce that he and the defendant were lawfully man 
and wife; and that upon hearing the cauſe on the ioth of Fe. 
bruary 1769, the judge, by his definitive and final ſentence, de— 
clared, that the defendant, then Elizebeth ud rigb, at and 
during all the time mentioned in her ſaid libel, was and chen 
was a ſpinſter, and free from all matrimonial contracts or 


eſpouſals (as far as appeared), more eſpecially with the ſaid 


Auguſtus John Hervey ; and that the ſaid Augaſtus 7ebn Hervey 
did maliciouſly boaſt, and publicly affert (though falſely), 
that he was contracted in marriage to the defendant, or that they 
were joined or contracted together in matrimony; and that there- 
fore the Judge of the ſaid Court thereupon, by ſuch definitive 


ſentence or final decree, allo pronounced, decreed, and de- 


clared, that perpetual ſilence muſt and ought to be impoſed and 
enjoined on the ſaid Auguſtus Jobn Hervey, as to the matters 
contained 1n the defendant's faid libel; and accordingly did 
impoſe and enjoin perpetual ſilence on him as to ſuch matters, 
and decreed faid Auguſtus John Hervey to be admoniſhed to de- 
{iſt from his boaſting and aſſerting that he was contracted to or. 
conjoined with the defendant in matrimony as aforeſaid ; and 
alſo condemned the ſaid Auguſtus Jobn Hervey in 100 J. for law- 
ful expences made in the ſaid cauſe on the part of the de- 
fendant, to be paid to her or her proctor, beſides the expence of 
a monition for payment on that behalf, The plea then avers, 
that the Conſiſtorial Court had competent juriſdiction to hear 
and determine the ſaid ſuit, and that the ſentence was unte- 
pealed, unappealed from, and in force and virtue. The plea 
then ſays, that the Duke was informed of the report and affer- 
tions 1n the libel or allegations mentioned, and was acquainted 
with- and privy to the ſaid ſuit, proceedings, and decree or 
ſentence of the Eccleſiaſtical] Court, at the time the ſame were 
inſtituted, carried on, and pronounced, and with every cit- 
cumſtance relative to the ſaid report, aſſertions, and ſuit. In 
ſupport of the plea, ſhe by her anſwer denies that the Duke 

was 
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was drawn in to marry her by any miſrepreſentation, fraud, or 


tion with reſpe& to the defendant, either at the time of his 
being married to the defendant, or at the time of making his 


{aid will. ü 
The plea being ſet down, came on to be argued by order on 
the 27th of June. 


Several objections were taken to the propriety, form, and 


that the ſubject matter mult be reduced to a ſingle point. That 
here are two or three points. That there are many circum- 
{ances pleaded, and thetefote the plea is improper on that ac- 
count. That the plea ought to have averred that the defendant 
was married to, and was the lawful wife of the Duke, and was 
not the wife of Rervey ; and that it is not ſufficient to ſay, as 
the plea does, that the Duke 5:i7g married to the defendant, 
cohabited with her. That it is a plea of evidence, and there- 
fore improper, and ought at leaſt, if not over-ruled on that 
account, to ſtand for an anſwer; and then the Court, on hear- 
ing, will judge whether the ſentence 1s concluſive evidence or 
not. That the ſentence is not definitive, and cannot be conclu- 


as appears, That it is not definitive, for the ſame matter may 
be heard over and over again, either upon new or the ſame 
evidence and caſe. That Oughton's Ordo takes a diſtinction be- 
tween a ſentence in favour of marriage, and ſuch a ſentence 
againſt it; the former is definitive, the latter not, That the 
temporal Courts have upon no occaſion laid it down as an uni- 
verſal poſition, that ſuch a ſentence is concluſive in all caſes, 
That the caſe of Robins v. Crutchley, in Wilſon's Reports, is others» 
wiſe. That even admitting it concluſive in other reſpects, yet it 
may be avoided at the hearing by evidence of fraud and collu- 
ſion, And the caſe of Barneſſey v. Powell was cited. | 


On the other ſide it was argued, in ſupport of the plea, 
That it was proper, was well pleaded, and was a bar to the 
plaintiff's claim, the ſentence being concluſive evidence that 
the defendant, at the time ſhe was married to the Duke, was 
not the wife of Mr. Hervey, That it is not neceſſary that a 


3 plea 


impoſition whatſoever, or that the Duke was under any decep- 


ſubſtance of the plea. It was ſaid to be the rule of pleading, 


five evidence; that the very words ſhew it is not, being, as far 
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plea ſhould reduce the ſubject matter to one queſtion ; there 
may be ſeveral queſtions, as in Harriſon v. Moreland; and if 
one 1s over-ruled, yet if another is good, the plea ſhall prevail, 
That in fact the plea in this caſe has reduced the ſubject to one 
point, and by a few indiſputable facts, v/z, the probate and ſen- 
tence. That the queſtion being, Whether the ſentence is not 
concluſive evidence? the Court can determine it now, as well a8 
in the ſhape of a cauſe, at a future time; the Court can have 
no more light then than it has now, and therefore, for the ſake 
of the parties, ought to determine the queſtion now. That the 
defendant's marriage with the Duke 1s well enough introduced, 
it not being neceſſary to aver that they were married, but ſuffi- 
cient to ſay, that the Duke, being married to the defendant, co- 
habited with her. That the marriage with the Duke was not 
the point in iſſue, otherwiſe than as depending on the queſtion, 
Whether the defendant was the wife of Hervey? That the 
plaintiff's bill ſtates her marriage with the Duke as a fact which 
makes an averment, or even notice of it, unneceſſary in the 
plea. That to aver that ſhe was the lawful wife of the Duke, 
and not the lawful wife of Mr. Hervey, would have over- ruled 
the plea, it being covered by the plea, which becomes of no uſe, 
if the party anſwers to the fact. That every plea is a plea of 


evidence, and in general ſuch as is capable of being diſputed, 


as in the common caſe of a purchaſe or title, or of a releaſe, 
That the ſentence which is the ſubject matter of this plea is 
concluſive evidence, and cannot be diſputed. That a ſuit for 
jactitation of marriage is not a ſuit for words, but a method to 
try the queſtion of marriage. That this ſentence is in the com- 
mon form, and the temporal Courts take notice of it as being 
ſo. That a ſentence in the Eccleſiaſtical Court having juriſ- 
dition, is always held in the temporal Courts as concluſive evi- 
dence of the matter directly determined by it; and the diſlinc - 
tion taken by Lord C. J. HorT, in Blackham's caſe, Salk. 290. 
between a -ſentence ex dire&o and otherwiſe, was relied on. 
That the ſame rule extends to judgments or decrees in any 
Court having competent juriſdiction ; they are held by other 
Courts as concluſive evidence of the matter determined by them; 
and a great many caſes from Lord Coke's time to yeſterday 
were cited for that purpoſe, many of which are of ſentences in 
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the Eccleſiaſtical Court in ſuits for jaQtitation of: marriage, and 


are in poĩut. That the caſe of Robins v. Crutchley was not a 


ſentence ex direclo, and not applicable. That the diſtinction in 


Ougbton ſeems. unreaſonable, taking it in the extent for which 
it was cited, namely, that a ſentence againſt marriage muſt be a 


mere nullity, which cannot be. That if the ſentence is not 


final, to prevent the ſuit being heard over and over again, yet 
the ſentence is concluſive while it ſtands unteverſed. That in 
this caſe there is no ſuggeſtion in the bill of fraud, or colluſion 
in obtaining the ſentence; that if there was, the Court would 
not receive it, but reſort on ſuch occaſion muſt be had to the 
Court impoſed on, which will and can ſet aſide the ſentence for 
ſuch cauſe : no other Court has to do with it. That in Prud- 
ham v. Phillips, Lord Chief ** WILLES refuſed to admit 
evidence of fraud. 1 


Lord APSLEY, Chancellor : . 


As I have no doubt, I mall not take time to 0 upon 
this caſe, but ſhall give my opinion immediately. This Court 
regards the ſubſtance of a plea, and will not over - rule it for lit- 
tle inaccuracies in point of form, The plea ſtates the ſen- 
tence of the Eccleſiaſtical Court, to ſnew that the defendant was 
not, at the time ſhe married the Duke, the wife of Mr. Hervey. 


1ſt Q. Whether the plea reduces the matter to a point? 
2d, If it does, Whether it is concluſive? 


As to the firſt: It clearly brings the matter to a point, Whe- 
ther the defendant was not the wite of Mr. Hervey, but a ſingle 
woman ? y 


As to the ſecond : By © concluſive,” I underſtand that the 
Court will not receive evidence to contradict it. I lay it down 
as a general rule, that wherever a matter comes to be tried in a 
collateral way, the decree, ſentence, or judgment of any other 
Court, having competent juriſdiction, ſhall be received as con- 
cluſive evidence of the matter ſo determined. In Nee v. 
W, ells, 1 Lev. 2 35. the Court would not receive evidence to 
prove that the will was forged, in contradiction to the probate. 
All the caſes cited import the ſame rule. Temporal Courts 
muſt take notice of the forms of ſentence in eccleſiaſtical Courts, 

9 H Though 
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Though Oughton may be right, and Mr. Hervey might at any 
time have ſued for reſtitution.of conjugal rites, notwithſtand- 
ing this ſentence; yet the ſentence is concluſive evidence in 


Darchels of collateral actions, till it is reverſed or overturned by ſome other 


KINGSTON 
axd Others. 


ſentence. There is no end of citing caſes on this head. The 
only exception to the rule is, where the ſentence is not ex di- 
recto, according to the diſtinction in Blackman's caſe. In the 
caſe of Robins v. Crutchley the ſentence was not ex diretlo; 
here the queſtion was direct, “ married or not? It was ſaid, 
that fraud in obtaining the ſentence might be given in evi- 
dence. In Barneſley v. Powell, Lord HARDwiCKE took a diſ- 
tinction between fraud upon the teſtator, and fraud after his 
death. In the former caſe, he ſaid this Court would not med- 
dle, but leave it to the Eccleſiaſtical Court. Here is no ſuggeſ- 
tion of fraud in the bill; and if there was, it is that kind of 
fraud which the Court would not go into. Fraud upon a Court 
in obtaining judgmeat or ſentence, can only be examined by 
the Court where the fraud is committed, or another Court hay- 
ing concurrent juriſdiction, This Court has not concurrent ju- 
riſdiction in queſtions of marriage. Prudbam v. Phil ibs is a 


caſe in point} it is in the margin of S range's Reports : but be 


it remembered, that it is a note of Sir John Strange, who was 
alive at the time. Not one caſe has been cited where ſuch a 
ſentence has been held not to be concluſive while it ſtands. 
The words of the plea, that the Duke being married, &c. with- 
out an averment of the marriage, are ſufficient. 


ALLOW THE PLEA. 


Caſes cited for the Defendant in ſupport of the Plea. 


Bunting's caſe, 4 C. 29.; Jones v. Bow, Carth, 925.; Black- 
ham's caſe, Salk. 290.; and in C/ in the King's Bench in Lord 
Hardwicke's Time, fo. 11.; Da Cofla v. Villareal, Stra. 961.; 
Prudbam v. Phillips, in the margin of the laſt caſe ; Hatfield 
v. Hatfield, in the Heuſe of Lords 1ſt April 1725 ; Phillips v. 
Bury, Skin. 468.; 2 Ro. Abr. 219.; 7 Co. 42.; The King v. 
Grundel, in the King's Bench, 26th July 17 ; and the caſe 
cited by Lord Chief Juſtice MAaNnsF1ELD, in the laſt caſe of an 
action brought againſt Thomas Hervey for a debt contracted by 

his 
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his ſuppoſed wife. Strong evidence was given of the mar- 1775. 


riage; but the ſentence of the Eccleſiaſtical Court in a ſuit for Meg 


jactitation of marriage being produced, Lord Chief Juſlice 3 


MANSFIELD, who tried the cauſe, held it concluſive evidence, Zang of 
. ” ” . IKXGSTON 
and the parties acquieſced in it. aud Others. 


On the goth of June, Lord CHANCELLOR, at the fitting of 
the Court, took notice of the determination on the plea, with 
which he ſaid he was perfectly ſatisfied, and mentioned another 
caſe which he had found ſince, The King v. Vincent, Stra. 481. 
Indictment for forging a will relating to perſonal eſtate, and on 
the trial the forgery was proved ; but on the defendant's pro- 
ducing a probate, that was held to be concluſive evidence in 
ſupport of the will. He alſo ſaid he had ſeen a note of Prud- 
ham v. Phillips, of Sir Tnomas Parker, who was then a 
ſerjeant, and by which it appears that an action was brought 
by Prudbam againſt Con. Phillips. She proved her marriage 
with Muilman; then a ſentence of the Eccleſiaſtical Court was 
produced, by which it appeared that ſhe was at the time mar- 

ried to another perſon, The defendant offered to prove that 
the ſentence was obtained per fraudem ; but Lord C. J. WII IES 
would not permit her to go to it. 


Prudbam v. Phillips, 


Aſumpſit. The defendant gave in evidence her marriage 
with Muilman. Plaintiff ſhewed a ſentence in the Eccleſiaſtical 
Court, annulling the charge; for that at the time of ſolem- 
nizing it, defendant was married to Delafield, which the plain- 
tiff's counſel relied on as concluſive evidence of the nullity of 
ſuch pretended marriage with Muilman. And ſo it was agreed, ' 
unleſs the defendant might be permitted to ſhew fraud in ob- | | ; 
taining the ſentence, and to avoid it by reſtriction of fraud. I. 
WiLLes, C. J., after much debate, took a diſtindion between 
the caſe of a ſtranger who cannot come in and reverſe the judg- 1 
ment, and therefore muſt of neceſſity be permitted to aver that | ; 
it is fraudulent, and the caſe of one who is party to the pro- = 
ceedings. If he plead, the judgment was;fraudulent, he cannot 
give evidence of it, but muſt apply to the Court which pro- 


nounced the ſentence to vacate the judgment ; and if both par- 
10 = ties 
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ties colluded, it was never known that either of them could 
vacate it. The detendant in this caſe was party to the ſuit, 
and cannot have redreſs here. 


GiLEs BULLock again}? RonkRT SADLIER and Others, 


Y articles 25th June 1744, made on the marriage of plain. 
tiff with Jane his late wife, daughter of Gerrge Saalier, 

it was agreed, that the eſtate which ſhe was entitled to, 
or any other which ſhe might be entitled to by virtue of the 
ai of John Stileman, or otherwiſe, during the intended co- 
verture, ſhould be to the ſole uſe and diſpoſal of the ſaid Jane, 
as if ſhe was ſole and unmarried. And it was further agreed 
as to any frechold or real eſtate, that from and after her de- 
ceaſe, plaintiff, in caſe he ſhould ſurvive her, having any child 
or children by her living at her death, ſhould be ſeiſed thereof 
for his life, with a remainder on the death of ſuch child or 
children; and in caſe of children, plaintiff might appoint 


amongſt the children as he ſhould think fit; but if he ſhould 


ſurvive Jane, and the iſſue, if any, of the marriage, the plain- 
tiff to be ſeiſed and entitled to him and his heirs, with the like 


proviſion in favour of Fane, if the ſhould ſurvive plaintiff, 


George Sadlier, the father, having ſettled the manor of Ahe 
Guiſe, and other eſtates in Beaforaſhire, on his wife Fane, with 
the immediate reverſion in fee to himſelf, by will of 19th July 


1744, deviſed the ſaid eſtates to his ſon George Sadler for life; with 


heir at law; and that Jane Sadlier, Richard Shaw, and his 


remainder to his firſt and other ſons in tail male; remainder to 
plaintiff's late wife in fee. : 


George Sadlier died without iſſue in 1746, and in 1751 


plaintiff's late wife died without iſſue, leaving Mary the wife 


of Richard Shaw, her heir at law. 
By leaſe and releaſe of 2 1ſt and 22d Auguſt 1753, and fine, 
reciting the ſettlement and will of George Sadtier, and the death 


of plaintiff's late wife, without iſſue, leaving Mary Shaw her 


wife, 
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wife had come to an agreement to ſettle the premiſes as there- 1776. 
after mentioned, in performance of the agreement, and con- 1 
ſideration of 200 J. paid by defendant Robert Sadlier to Richard * > -f 
Shaw and his wife, Jane Sadlier Richard Shaw and his wife con- and Others: 
veyed the manor of Apſley Guiſe and premiſes in Bedfordſbire, 
to Jane Sadler for life, in like manner as ſhe before held the 
ſame, under the ſettlement made by George Sadler, and after 
her death, to Richard Shaw, and Mary his wife, and the ſur- 
vivor for life; with remainder to the defendant Robert Sadler, 
his heirs and aſſigns for ever; and in further performance of 
the agreement, and in conſideration of the eſtate therein before 
limited to Richard Shaw in the manor of Apſiey Guiſe, and 
premiſes in Bedfordſhire, and of the remainder in fee of the 
ſame premiſes, limited to the defendant Rebert Sadlier, both 
which eſtates Jane Sadler had enabled the ſaid Richard Shaw 
and Mary his wife to raiſe and create, by joining with them 
therein, Jacob Gomez Serra, and Rebecca his wife, and Abraham 
de Medina and Sarab his wife (the legal intereſt being veſted 
in the wives), the ſaid Jane Sadlier, Richard Shaw, and Mary 
his wife, and the defendant Sadlier, conveyed the undivided 
parts of the ſaid Jane Sadlier and Mary Shaw, in the manor 
of Danſingten, and lands at Bexley in Kent, to Jane Sadlier in 
fee. | 


The manor of Danſington were the ſame premiſes which are 
deſcribed in the plaintiff's marriage articles. 


Jane Sadlier died 2 1ſt January 1771. 
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Bill brought by plaintiff, to have the marriage agreement 
and the will of George Sadlier eſtabliſhed, and to have convey- 
ance and poſſeſſion of the Bedford/hire eſtate, and deeds and 
writings relating thereto. 


The defendant Sadlier put in a plea of purchaſe for a va- 
luable conſideration, without notice, which was ordered to ſtand 
for an anſwer : ſeveral witneſſes were examined on the part 
of the plaintiff, who proved that the Bedfordſhire eſtate was 
let at 88, a-year, and was worth to be ſold in 1753, 2700 J. 
or 2800 J. and that the reverſion, after three lives, which was 
the intereſt bought by defendant Sadler for 200 J. was worth 
91 1232 J. 
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1232/.; that the three lives were in 1753 very old; viz, 


Jane Sadlier 74, Richard Shaw 63, and Mary Shaw 68, and 
were all expired. 


And defendant Sadlier in his anſwer ſaid, he believed that 
Shaw and his wife would not have fold the ſaid reverſion for 


2co/. to any other perſon than to the defendant, he being at 


that time her heir apparent. The cauſe now. coming on to be 
heard on 28th February ; 


Q. Whether the defendant Sadlier is to be conſidered as a 
bona fide purchaſer for real conſideration ? 


It was argued on the part of the plaintiff, That the conſider- 
ation being ſo very inadequate to the value of the intereſt 


- purchaſed, the defendant ought not to prevail againſt the equi- 


table claim of the plaintiff. That beyond ſuch a portion of the 
eſtate as 200 l. would purchaſe, he was a mere volunteer, which 
was five parts in ſix of the eſtate. That the Court will not 
upon fuch occaſions judge of the real value with great nicety, but 


will take notice where the price paid is fo very trifling, compared 


with the real value. That the juſtice would be to let the eſtate 
ſtand as a ſecurity to the defendant Sadlier for the 200 J. ad- 
vanced and intereſt, and ſubject to the demand, to belong to 


plaintiff. 


For the defendant it was argued, That the rule of the Court 


is general. A purchaſer for valuable conſideration without 


notice, ſhall hold the eſtate againſt a prior equitable claimant: 
that neither the rule of this Court, nor the ſtatute of Elizabeth, 
require a full and adequate conſideration ; it is ſufficient that 
it is a purchaſe, and the Court cannot ſay the defendant is to 
be conſidered fo far as a purchaſer, and ſo far as a volunteer, but 
muſt decree in toto. That colluſion, or any unfairneſs in the 


tranſaction, even impoſition on Shaw and his wife, would be 


ſufficient to take away the privilege from the defendant; that 


in this caſe there is no pretence of any unfairneſs or colluſion» 


Lord BATHURSsT, Chancellor, took till the next day, che 
26th February, to conſider of it, and then delivered his 


opinion: 


4 | I have 
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I have looked into the caſes which I could find upon this 
head, and have no doubt. The objeQion made to the defend- 
ant's title is, that the eſtate is worth 2300 J. and the reverſion 
which he bought after the three lives, is worth 1200 /. for 
which he paid only 200/. ; and therefore ſaid, that the defend- 
ant ought to hold the eſtate only as a ſecurity for the 200. 
No caſe is to be found to warrant ſuch a decree, Baſſet v. 
N:fworthy, Finch 103. is the other way; the ſame caſe is in 
Lord NoOTTINGHAM's MISS, where it is ſaid that the Queſtion 
is not, Whether the conſideration is adequate, but whether it 
is valuable? for if it be ſuch a conſideration as will not be 
deemed fraudulent within the ſtatute of Elzzabeth, or he is 
ſuch a purchaſer as would hinder a puiſne purchaſer from over- 
turning it, he ought not to be impeached in equity. 


Mildmay v. Mildmay, from Lord NoTTINGHAM's M88. 
where a purchaſe for valuable conſideration, but leſs than the 
value, was ſet up againſt the title of the plaintiff ; who con- 
tended that the defendant being only a purchaſer for gool. 
the plaintiff ought to be let into poſſeſſion on payment of that 
ſum: but Lord NoTTINGHAM ſaid, he ſhould not do it; it 
would be turning a purchaſe into a ſecurity ; and he took 
notice of, and confirmed what he had faid in Noſworthy's caſe, 
and in that caſe the legal intereſt was in neither of the parties; 
but Lord NoTTIxGHam ſaid, the Court will conſider an equi- 
table purchaſe, as a legal purchaſe, 


DisMiss THE BILL without coſts. 


N. B. In Mildmay v. Mildnay the plaintiff was a volunteer, 
and the defendant an equitable purchaſer for a valuable con- 
ſideration. 


FooNE againſ} BlounT and Others, Exccutors of 


Ry PixnxarD. 
£2: B94: A264 


N this caſe, which at firſt came on before Lord HARDWICKE, 
Chancellor, on 24th June 1756, he declared the will well 
proved, and directed an account of the perſonal eſtate, and of 


the debts, legacies, and funeral expences to be taken; and that 
the 
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the real eſtate ſhould be ſold, and the money ariſing by ſuch 
ſale to be paid into the Bank in the name of the Accountant Ge- 
neral, to be placed to the credit of this cauſe, without prejudice to 


the claims of any of the parties, and ſubject to further order: 


and a queſtion being made in the cauſe concerning the capacity 
of the plaintiff, Ann Fore, to take the legacy given her by the 
ſaid will, his Lordſhip reſerved the conſideration of that queſ- 
tion, and alſo of any other queſtion that might ariſe concerning 
the capacity of any other of the legatees in the will, or of 
any of the creditors of the ſaid teſtatrix, who might come in 
before the Maſter to claim their debts or legacies out of the 
teſtatrix's real eſtate; and alſo concerning the right of any of 
the parties, or of any other perſons who might come before 
the Maſter under the direction before-mentioned, to the ſurplus 
of the money ariſing by ſale of the ſaid teſtatrix's real eſtate, 
before directed to be ſold. The Maſter afterwards made his 
report of their ſeveral accounts, and of the ſale of the real eſtate, 
and payment of the purchaſe-money into the Bank, and defi- 
ciency of the perſonal eſtate. 


On the 3oth of March, 1775, the cauſe came on for further 
directions, when the Court directed a caſe to be made for the 
opinion of the Court of Ning's Bench upon the following 
Queſtion : ** Whether a creditor, who is a Papiſt, is entitled 
« to receive his debt out of the money which has ariſen by 
„ ſale of the teſtatrix's real eſtate, according to the appoint- 
ment by her will?“ 


On the 19th June 1776, Lord MansFIELD, Chief Fuſiice, 
ASTON, Juſtice, and ASHHURsT, Juſtice, certified as follows :— 
« Having heard Counſel, and conſidered the caſe, we are of 
opinion that a creditor, who is a Papiſt, is entitled to receive 
e his debt out of the money which has ariſen by ſale of the 
* teſtatrix's real eſtate, according to the appointment by her 
« will.” | 


The cauſe coming on again before Lord BATHURST upon the 
above certificate, directions were given according to that opt- 


nion. 
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Nicholls againſt Crise and Others. | 
HOMAS SMALLWOOD, after direQing his debts and 


funeral expences to be paid as ſoon as convenient after 
his deceaſe; firſt, he gave to his daughter, Alice Smalkoowd 
(born of the body of Alice Turner, his late ſervant), all his per- 
ſonal eſtate of every kind or denomination, vig. all the money 
or monies he might be poſſeſſed of in any of the public funds, 
or elſewhere, or that might be due to him at the time of his 
death, as well as all his plate, houſchold furniture, linen, 
watches, rings, trinkets, pictures, wearing apparel, horſes, &c, 
or whatever belonged to his perſonalty ; ſecondly, he deſired 
all his real eſtate, whereſoever ſituate, lying, or being, to be 
ſold, viz. all the lands or eſtate which he had or held in 
Edgerly, Oldford, Chelfcrd, Shelfon, in Cheſter, or elſewhere: and 
furthermore, he charged the purchaſe-money or produce of all 
ſuch lands or eſtate with the following legacies, inter alia; 
to Edward Criſp and Thomas Criſp, whom he appointed ſole 
executors and truſtees to that his laſt will and teſtament, the 
ſum of 300 J. each, and over and above the ſum of 20. each 
for mourning; and he further gave cach of his couſins, Thomas 
Williams and John Nicholls, all the reſidue of the purchaſe- 
money or produce of his regl eſtate, provided the reſidue of 
ſuch purchaſe- money ſhould not amount to more than the ſum of 
1000 J. each (if ſhort, he could not help it); but in caſe the 
reſidue of ſuch purchaſe-money or produce ſhould amount to 
more than 1000 J. each, then he gave all the ſurplus of ſuch pur- 
chaſe-money to his ſaid daughter Alice Smallicod. And he 
further charged the produce or purchaſe-money of his real 
eſtate with all his juſt debts and funeral expences. 


The reſidue amounted to more than 2000. 


Alice Smalkovod died in the life-time of the teſtator. 


Q. Whether the executors, or next of kin, were entitled to 
the undiſpoſed ſurplus of- the perſonal eſtate ? 


Lord BaTHuRsT, Chancalor, held, the next of kin, and not 
the executors, were entitled, on the authority of the caſe of the 


| Biſhop of Cloyne v. Young, iu . a ur e , cee 
u, be. 


A ama, — A.- 
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WILLIAu HorsLEy, againſt Raten BELL, Petr 
CensorT, MaTTHEw BUTTERWICK, Executor of 
SIMON BUTTERWICK, JANE ETHERINGTON, Ad- 
miniſtratrix of WILLIAu SEAVERS, and Others. 


| AN Act of Parliament paſſed to make a brook, called Cod. 
beck Breok, leading from the river Swale to the town of 
Thurſ#, navigable. The defendants, amongſt a great many other 
perſons, were named commiſſioners to put the act in execution. 
Certain tolls were to be paid by veſſels which ſhould navigate 
on the brook, and the commiſſioners were empowered to bor- 
row money on the tolls. 


Large ſubſcriptions were made, and the work was begun. 
The commiſhoners appointed a treaſurer and a ſurveyor. The 
defendants were, or repreſented, all the acting commiſſioners, 
who employed theplaintiff to make cuts on different parts of the 
brook, and to do works in proſecution of the ſcheme, at certain 
prices; and gave orders for that purpoſe at their ſeveral meet- 
ings. 


Several orders were made at different meetings, and by ſuch 
of the defendants as were preſent at thoſe meetings, but none of 
the defendants were preſent at all the meetings, or joined in all 
the orders; but every one of them were preſent, and joined in 


making ſome of the orders. 


The plaintiff's demands amounted to more than 2,800/. and 
he received at different times ſums of money on account, ſo 
that there remained 48 5/. unpaid. 


The undertaking was not completed ; but the plaintiff having 
furniſhed what he engaged to do, applied to the commiſſioners 
to be paid the remainder of his demand, which they declined 
to do, giving as a reaſon that they had no truſt-money left. 
This was faid to be owing to ſeveral of the ſubſcriders having 
refuſed to pay their money; but this did not appear in the 


cauſe. The pleintiff therefore brought his bill, to be paid what 
remained 
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remained due to him, againſt all the acting commiſſioners, they 
put in their anſwers thereto; and afterwards, and before any 


further proceedings were had, two of the defendants died, and 


the ſuit was revived againſt their repreſentatives. 


Two Queſtions were made at the hearing: 
iſt, Whether the commiſſioners were perſonally liable? 


2d, Whether the plaintiff was properina Court of Equity, 
or ought not to take his remedy at law? 


For che plaintiff'ir was argued, That the act of Parliament 


gives an authority to the commiſſioners to borrow money. That 
it is incumbent on them to be provided with money before 


they contract or give orders for the work to be done, That it 


is their fault if they contract beyond the truſt. That the plain- 
tiff cannot know what fund they have; he gives credit to them, 
and looks upon them to be reſponſible to him for payment of 
his demands. That it would be very ſtrange if the law was 
otherwiſe, and they were not perſonally liable. That it is 
abſurd to conſider the perſons employed by the commiſſioners 
to do the work, as giving credit, not to the commiſſioners, but 


to the undertaking. 


=... 


Put the cafe of the labourers, and the abſurdity of the pro- 
polition 1 is apparent. 


The caſe of Poucher v, Poulin, Eaft. 9 G. 2. was cited: 
action againſt the ſurveyor under the commiſſioners of a turnpike, 
by a perſon employed by him; and held it would not lie, but 


muſt be againſt the commiſſioners. 


To the 2d Queſtion it was ſaid, That all the defendants, as acting 
commiſſioners, are liable to all the contracts and orders, though 
they did not all join in the ſame orders, the whole being one 
plan. That the ſums which had been paid to the plaintiff being 
upon account generally, it would be difficult to proceed at law 
upon any of the contracts; and that under all the circumſtances 


of the caſe, it was proper to come into a Court of Equity. 


On the other ſide it was argued for the defendants (the 


commiſſioners), That this was a public work, not carried on at 
| the 
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the expence and for the advantage of any private perſon. 
That the commiſſioners were to be looked upon merely as ſer 
vants to the public; and though they had a power to borrow 
money, yet this is not like the caſe of fome other public truſts, 
ſuch as turnpike roads, where the tolls commence immediately 


before the roads are made; here no tolls can be taken till the 
work 1s completed, 


It was obſerved, that by the act of Parliament care is taken 
that the commiſſioners ſhould not be perſonally liable. 


If upon pannelling a jury to aſſeſs the value of lands to be 
purchaſed, a greater price is adjudged than the commiſſioners 
offered, the coſts are to be paid, not by the commiſſioners, 
but out of the tolls. So in caſe cf damages, if the commiſ- 
ſioners do not pay for them, the perſon injured may take poſ- 
ſeſſion of tolls'1a order to repay him. That whatever might 
be the caſe of mere labourers, the plaintiff, who is a contractor 
for a conſiderable work, did not give perſonal credit to the com- 
miſſioners, but truſted to the undertaking itſelf; he knew the 
nature of it, and the ſituation of the commiſſioners; and 
though he might not know what fund they had, he was willing 
to engage, confiding in the ſucceſs of the ſcheme, without 
looking to the commiſſioners to be his paymaſters, otherwiſe 


than out of the money they might receive, either by ſub- 
ſcriptions or by tolls, 


That it would be attended with very great inconvenience to 
make the commiſſioners perſonally liable ; nobody would en- 
gage in a public truſt upon ſuch terms; and though they have 
power to borrow money, yet it would be very inconvenient for 


the work to ſtop for want of money after a great progreſs has 
been made in it. 


That it would be leſs inconvenient to conſider the plaintiff 
as giving credit only to the undertaking, than to determine 
that the commiſſioners are perſonally liable. 


Evidence was read of declarations made by the plaintiff, not 
to the commiſſioners at their meeting, but in converlations 
9 after 
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after the act paſſed, that he had not the leaſt doubt but that 
the navigation would anſwer the purpoſe; that he was ſo well 
convinced thereof, that he only wiſhed for a ſubſiſtence for 
himſelf and family and workmen, and he would readily 
lend his all in the navigation by way of loan on the credit 
thereof. But no e was paid to that evidence by the 


Court. 


To the 2d Queſtion, it was argued, That the proper method 
is at law to ſue upon any of the contracts ſuch commiſſioners 
as ſigned them. That defendants could not be liable upon all 
the contracts, but only upon ſuch as they reſpectively ſigned. 
That the money being paid generally on account, the plaiatiff 
might apply it to any of the contracts he pleaſed. 


The Jupcts and Lord CHAaNnceLLor declared their opi- 
nions ſeparately, That the commiſſioners who acted under the 
truſt were perſonally liable to all the contracts, as well thoſe 
which were made at the meetings when they were not preſent, 
as at the meetings when they were preſent. 


They obſerved, That the commiſſioners had power to bor- 


row money, and ought to take care to be provided. That the 
workmen who engaged to do the work could not know the 
ſtate of the fund, nor was it their buſineſs to inquire: they 


gave credit to the commiſſioners. That the plaintiff cannot be 
conſidered as giving credit to the ſucceſs of the undertaking. 


They were alſo of opinion, That the plaintiff was proper 
to ſue his remedy in equity, to have the account taken 
againſt the acting commiſſioners. That all were liable to each 
contract, the whole being one plan, and the different con- 
tracts only parts of that whole. 


An Account and Payment decreed. 
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BARN ARD and his SON, againſt Jonx Lakes and 
GILLMAN WALL, 


. |: Fro. fa - Sa, 5 PP 4 : 
HE Reverend Francis Barnard deviſed his freehold and 
copyhold eſtates to the uſe of Thomas Collier for gg 
years, if he ſhould ſo long live; remainder to truſtees during 
his life, to preſerve contingent remainders; remainder to his 


firſt and other ſons in tail male; remainder to John Wall, his 
heirs and aſſigus for ever. 


Thomas Cillier took the name of Barnard, according to 
the will, He had two ſons and three daughters. The eldeſt 
ſon being at age, the father and ſon applied to the defendant 
Large, the ſurviving truſtee, to join in making a tenant to 
the pracipe, in order to ſuffer a recovery of the eſtate. Large 
refuſed, as it would be prejudicial to Vall the remainder-man. 


Bill by the father and fon, to compel Large to convey the 
eſtate, in order to make a tenant to the præcipe; ſubmitting by 
their bill to declare the uſes of the recovery as far as the limit- 


ations to the firſt and other ſons in tail male, in the ſame 
manner as they ſtand under the deviſe in the will ; and the 
ultimate remainder to the father and ſon, but not to Wall. 


The plain and declared intention being to cut off the re- 
mainder to Wall; 


Q. Whether the Court will compel the truſtee to join ? 


Wall by his anſwer inſiſted, That the Court ought not to 
aſſiſt in defeating his right. 


Large, the truſtee, admitted he had refuſed to join in the 
recovery; and that his only deſign in ſo refuſing, was to act 
uprightly, honeſtly, and agreeable to the intention of the 
teſtator in the truſt, which he believes was to prevent, as far as 
by law and equity he might, any alteration being made in the 


deviſe of the eſtate, in order that the whole thereof might take 
place. 


It 
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It was argued for the plaintiffs, That Large is only truſtee 
for contingent remainders. That he has no right to protect 
the remainder to Wall. | 


That the contingent remainders cannot be injured ; their 
right under the new ſettlement will be the ſame as under this. 
That Wall's intereſt can only be affected. That his intereſt is 
not to be regarded. 


Baſſett v. Clapham, 1 Mis. 58.; Sir Thomas Tipping's caſe, 
which is cited in that caſe; E/ſe v. Oſborne, 1 Wms. 536.; and 
an anonymous caſe cited in 1 Wms, 537, were mentioned. 


On the other ſide it was argued, That there is a diſtinction 
between the caſe of a truſtee of his own accord joining in the 
ſuffering a recovery, and compelling him to join; and though 
the Court will not puniſh the truſtee for having joined, they 
will not compel him to join. 


In Sir Themas Tipping's caſe, and in the anonymous caſe, the 
truſtees had joined. 


Baſſett v. Clapham, was the caſe of a voluntary ſettlement, 


and the bill brought by creditors, againſt whom the ſettlement 


being voluntary was void. 


In Elſe v. Oſborne, the truſtees had joined. Lord Co WER 
thought they did wrong, but would not give the ſecond ſon 
relief, his father being alive. 


Winnington v. Foley, was a decree to let in new limitations 
upon the marriage of the eldeſt ſon; and though the report 
does not take notice of it, yet in Woodbouſe v. Hoſkins, 3 Att. 
Lord HARDwilCKE, C. ſaid, he was Counſel in Minnington v. 
Foley, and that the eſtate was directed, after the new uſes were 
ſerved, to be ſettled to the old uſes. So that no injury was 
done to the remainder- men; they were rather benefited, by 
having the intereſt of the firſt ſon, which under the old ſettle- 
ment was tenancy in tail, reduced to tenancy for life. 


The caſe of Woodbo'ſe v. Hoſkins was cited, where the Court 
refuſed to compel the truſtee to join for the purpoſe of paying debts. 
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His Honour took time to look into the caſes, and on the 3d 
day of 7uly 1781, gave his opinion. 


The remainder-men are equally an object of the teſtator's 
bounty as the firſt taker. There is no power to bar the re- 
mainders during the life of the firſt taker without the truſ— 
tees joining. Conſider the nature of the truſt. In Y/oodhbaujſe 
v. Heſtins, Lord HARD WICK RE ſays, they are honorary truſ- 
tees, and have a diſcretion to act or not; they are appointed to 


and to prevent the father exerciſing a power over his ſon. 
This Court has a diſcretion to compel the truſtees to join or 
not. There is a difference between ordering truſtees to join, and 
puniſhing them for having joined in barring the remainders. 
In Manſel v. Manſel, it was held a breach of truſt in the truſtees 
to join in defeating the contingent remainders. There are caſes 
where the truſtees have joined, and the Court has not puniſhed 
them; and alſo where the Court has compelled truſtees to join. 
He then took notice of the ſeveral caſes cited, and made the 
ſame obſervation upon them as had been made at the Bar. He 
alſo cited the caſe of Lawton v. Townſend, 2 Wms. 379. where 
Lord KING refuſed to compel a truſtee to join, ſaying he would 
not take away any man's right; and took notice, that in Win- 
nington's caſe, the truſtees were decreed to join, in order to 
preſerve the eſtate in the family and the old uſes ; and which, he 
ſaid, he would do in the ſame caſe ; but that in the caſe before 
him, it was in view to alien the eſtate. His Honour adopted 
that diſtinction, and diſmiſſed the preſent bill with coſts, 


TURNER againſt TURNER. 

A:. ru. an . BUG. | 
ATHANIEL TURNER, by will of 7th January 1734. 
gave and bequeathed, after payment of his debts, funeral 
charges, and legacies, unto his wife Elizabeth Turner 300/: 
a-year during her life, to be paid annually by his executors, 
and directed that on her death the ſaid 300 J. ſhould be kept 
and improved by his executors, to make a ſum to be given as 


a fortune to his firſt daughter that ſhould marry after his Fa 
deat 
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death with the conſent of his executors; and after one of his 1783. 
daughters was ſo married, he willed that the ſaid 300 J. a-year r 


Tux xER 


ſhould be kept and improved by his executors, to make a for- TE. 


tune for the reſt of his daughters marriage, one after another ; 
and that after all his ſaid daughters are married, he willed 
and ordered, that the ſaid 300 J. a-year he bequeathed to his 
wife Elizabeth ſhould be given and remain to his eldeſt ſon, 
Nathaniel Richard Turner, and on his demiſe to the heirs male 
of his body ; and in caſe of his having no iſſue male, then to 
remain to his next eldeſt ſon, and the heirs male of his body: 
and gave the reſidue of his real and perſonal eſtate among his 
children equally; and payable to his ſons at twenty-one, and 
to his daughters at twenty-one or marriage; and appointed the 
plaintiff and two other perſons executors. 


He died ſoon after, leaving ten children, viz. five ſons, 
named Nathaniel Richard Turner, Richard Farmer Turner, John 
Worthington Turner, William Turner, and Charles Turner, and 
five daughters. | 


Soon after his death, Sarah one of the daughters died, and 
the mother took out adminiſtration to her: ſoon after a bill 
was brought in Chancery, in the name of the nine ſurviving 
children againſt the mother as adminiſtratrix of Sarah, and 
againſt the executors, for an account of the perſonal eſtate, and 
diſtribution of the reſidue according to the will. 


Decree was obtained for that purpoſe on the 2d April 1736, 
which directed the executors to pay the widow the 300 J. 
a- year, and to ſet apart a ſum to anſwer the ſame. 


The Maſter reported the accounts taken as directed, and 
inter alia, that 7500 J. Sourh Sca annuities, had been ſet 
apart, and reſerved by the executors to anſwer the annuity of 
300 J. which he deducted out of the clear reſidue; and then 
divided what remained into ten parts. 


By an order of the 27th of February 1737, on the peti- 
tion of Elizabeth Turner the widow, ſtating her apprehenſion, 
that the 7500. South Sea annuitics was not a ſufficient ſe- 
curity to anſwer the annuity, it was referred to the Maſter, 
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to ſet apart ſo much of the perſonal eſtate as would be ſuf- 
ficient, 


The Maſter reported, That he had ſet apart 10,0007. part 
of 20,0009 J. Old and New South Sea annuities, to anſwer the 
annuity of 3000. 


Nathaniel Richard Turner died in the life-time of the widow, 
his mother, without iſſue, having made his wilt and deviſed 
the reſidue of his eſtate whatſoever and whereſoever, unto 
Jobn Turner deceaſed, and plaintiff, upon truſt for the ſeveral 
perſons therein mentioned, and appointed them executors. 


| Richard Farmer Turner, Fohn Worthington Turner, and Wil. 
tam Turner, afterwards died without iſſue, in the life-time of 
the ſaid Elizabeth their mother. 


The daughters had been ſatisfied their portions out of the 
rents and profits, in the life-time of the mother. 


Elizabeth the mother died the 8th of July 1782. 


Bill by the plaintiff, ſurviving executor and truſtee of Natha- 
niel Richard Turner, to have the directions of the Court as to 
the 10,000 /, South Sea annuity, and the annuities ſecured 
by it. | 


This cauſe came on to be heard before the Lord Commiſ- 
ſioners. 


There were three different claims inſiſted on: 


iſt, By the executors and truſtees in the will of Nathaniel 
Richard Turner the eldeſt ſon, on whoſe behalf it was argued, 
That the object of this bill. was the 10,000 J. South Sea annut- 
ty. That it veſted in Nathaniel Richard the fon abſolutely, 
being given to him and the heirs male of his body; and the 
limitations over were void. 


2d, By Charles, who inſiſted, iſt, That Nathaniel Richard 
could only take if he ſurvived his mother. ad, That he took 
only for life, and then to go to his heirs male, if he had any, 
with executory deviſe to ſuch of the teſtator's ſons as at the 

mother's 
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mother's death ſhould be next eldeſt. That Charles comes 
within that deſcription. 


3d, By the ten children of Nathaniel the teſtator, or the 
perſons claiming under them, as part of the reſidue of his per- 
ſonal eſtate, amongſt whom was William Morgan Clyfford. On 
whoſe behalf it was argued, That it is a miſtake to ſay, 
that the 10,0004, South Sea annuity, or any money, is the 
ſubject of debate in this cauſe, The Queſtions relate to an an- 
nuity of goo J.: the 10,0007. South Sea annuity is only a 
ſecurity. for payment of it; the uſual and proper caution of 
the Court to require ſufficient of the effects to be ſet apart to 
anſwer ſuch demands. It is more or leſs, according to the in- 
tereſt the fund produces: 7500 /. ſtock was at firſt ſet apart, 
and afterwards increaſed to 10,000 J. ſtock. 


The ſubject matter being clearly an annuity, the next ſtep 
is to ſee what ſort of an annuity it 18, and from thence judge 
of its continuance z whether it now is, or when it will be, at 
an end, | 


It is not an ancient annuity in fe at the time of the deviſe— 
not perpetual, not iſſuing out of lands; but is a mere per- 
ſonal annuity, created de novo by the will, to havea limited 
duration, that is, as long as there ſhall be heirs male of the body 
of the donees : when they fail, the annuity ceaſes, and the 
South Sea annuities became diſcharged from it, and are in- 
ſtantly diftributable as fo much of the reſidue of Nathaniel 
Turner's eſtate, which was locked up as long as the annuity 
continued, 


It is not like a mere perſonal thing, which being given to 
one and the heirs male of his body, paſs the abſolute intereſt 
in it to him, and any limitation over is void ; but it has a pe- 
culiar property, a deſcendable quality, and will paſs from heir 
male to heir male, ad inffnitum, unleſs a certain event happen 
and an act is done, by which its progreſs is ſtopped, and the 
whole intereſt as long as the annuity laſts becomes the property 
of one perſon; that is, the having iſſue male and alienation. 
It differs from a rent charge; it cannot be limited over after a 


limitation to one and the heir or heirs male of his body, as a 
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rent charge may. It is not the ſubject of a recovery or fine, is 
not within the ſtatute de donrs, but remains as it did at common 
law before that ſtatute, 


This kind of property is in general called fee ſimple condi- 
tional, properly ſo as to rent charge, not fo as to mere perſonal 
annuity ; but, which 1s the ſame thing, by performing the con- 
dition and alienation, the perſon acquires the whole intereſt, 
In caſe of a rent-charge with a limited duration to A, and the 
heirs or heirs male of his body, he may gain a fee; but it is 
a bafe fee, determinable when the heirs or heirs male of the 
body fail. In caſe of perſonal annuity, he may acquire the 
whole intereſt as long as the annuity laſts ; but nothing beyond 
it, for no more 1s granted, 


In Chaplin v. Chaplin, 3 Wms. 229. a widow held not en- 
titled to dower, where the rent-charge determined on the 
death of her hufband without iſſue male; for there was 
nothing out of which ſhe could have it, the grant being at an 
end, and it was particularly hard becauſe the rent-charge was 
given over in fee; but the perſon to whom it was given over 
being owner of the land, the fee of the rent-charge was 
merged in law. Weeks v. Peach, 2 Lutw. 1218. was cited. 


Avowry for rent. The caſe of a rent-charge. There were two 
Queſtions : 


iſt, Whether a rent charge could be limited over after an 


eſtate tail? And held, it might, being within the ſtatute de donis, 
as iſſuing out of land. 


2d, Whether it was neceſſary to name the grantee, or ſuffi- 
cient to aver that the grantee or his heirs male were exiſting, to 
ſhew that the grant was not expired ? 


This brings it to the true Queſtion between the parties; the 


widow being dead, and the portions for the daughters being 
ſatisfied, 


iſt, As to the claim of the executors and legatees of Natha- 
thaniel Richard; they cannot be entitled, for he never performed 
the condition. He died without iſſue, and therefore had no 


power of alienation, 
2d, As 
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2d, As to the claim of Charles, two anſwers are to be given 
to it. 1ſt, He 18 not the perſon deſcribed ; he was not the next 
eldeſt ſon; it is not ſufficient to ſay he was fo at the death of 
the mother; to entitle him, he muſt be ſo at the death of the 
father. Suppoſe Richard, Jobn, or William, had left ifſue 
male; they would have taken, and not Charles. 2dly, If he 
does anſwer that deſcription, yet he cannot take, the limitation 
over to him being void; not for the reaſon a limitation over 


of a mere perſonal thipg is, but becauſe after a grant of ſuch 


annuity to one and his heirs male, the donor has nothing left 
but a poſſibility ; and that is not grantable by a private perſon, 


though it is by the King; and ſo conſidered by Lord Harp- 


WICKE, in the caſe of Lord Stafford v. Bulkley, Before the 
ſtatute de donis, a rent- charge could not be limited over after an 


eſtate tail. Plouden, Com. 38. And it was not ſettled that it 
could till the caſe of Weeks v. Peach. 


In anſwer to the argument, That the limitation to the next 
heir male is an executory deviſe: 


1ſt, It is a remainder, and not an executory deviſe. Smits v. 


 Farnaby, Cart. 53. 


2d, That if it is an executory deviſe, it is too remote. 
Neither of thoſe claims being founded, it follows that the reſi- 
duary legatees in Nathaniel Turner's will are entitled to have 
the 10,000/, South Sea annuity diſtributed, as being now 
diſcharged of the annuity of 300 J. which is at an end, for 


ſecuring of which only they have been locked up, or would 


have been diſtributed long ags. 


The Court having taken to the next day for conſideration ; 
Lord Lou o HBOROUGH delivered their opinion, vig. 


This is a Queſtion ariſing upon the will of Nathaniel Tur- 
ner : and after ſtating the caſe, ſaid there are three claimants of 
the 10,000], South Sea annuities. 


1ſt, The 3 of the perſons claiming under the 
will of Nathaniel Richard Turner, who claims them as a bequeſt 
9 N of 


; 781 


1783. 
— 


TURNER 


againſt _ 


TURNER. 


CASES IN CHANCERY &.. 


1783. of perſonal property limited to him and the heirs male of his 
— | 


body, veſting as perſonal property abſolutely in him, 


2d, In oppoſition to this claim, Charles Turner inſiſts, that 
the annuity is ſtiil a ſubſiſting charge; and that he is entitled tg 
it at leaſt for his life. 


zd, The other claimants are, the repreſentatives of Nath. 
niel Turner the father, who inſiſt, that upon the events that 
have happened the annuity is at an end; and that the 10,090, 
South Sea annuities muſt revert back to the fund out of which 
it was originally taken. | 


This caſe has been fully argued by the Counſel for Ciyf5r. 
It was firft conſidered what the ſubject matter of conteſt is? 
The 10,000 J. South Sea annuities as ſuch is no part of the ſubjed 
matter in that diſpute. It is not ſo diſpoſed by the teſtator, but 
ſet apart by the order of the Court, as a ſecurity for the due 
payment of the annuity; and to prevent any ill conſequences 
which might ariſe from bankruptcy, or any other failure. It 
was likewiſe contended, and very clearly too, that this is not 
to be conſidered as a ſum of money; for that the deviſe is of an 
annuity not exiſting before in the poſſeſſion of the teſtator, but 
created by his will de novo, to exiſt or determine according to 
certain particular events. Caſes of this kind have not very 
frequently ariſen; but the law is as clear as can be as to their 
nature and quality, for this is ſtrictly the caſe of an annuity 
to certain perſons, and ſubject to certain limitations. It has 
been argued by Counſel for Nathaniel Richard Turner's repre- 
ſentatives, that this is a perſonal eſtate. But this property has 
been long ago, and in very many books at common Jaw, de- 
fined and aſcertained, F. N. B. “ Annuity,” defined as pro- 
ceeding from the lands or coffers of another, or from the per- 
ſon of the grantor, and is pretty much the ſame as Co. Lit. 
144. 6. When charged upon land, it is either real or perſonal at 
the election of the holder, for he may proceed againſt either 
land or perſon, If procceding out of coffers, it is perſonal only 
as to the remedy, but properly real as to its deſcent to heirs. 


An annuity when granted with .words of inheritance is de- 
3 ſcendible, 


CASES IN CHANCERY, Ge. 


ſcendible, but 28 to its ſecurity is perſonal only, may be granted 
in fee, of courſe as a qualified conditional fee, but it is not 
entailable. | 


It has been argued, That no remainder can be created, no 
limitation over can take effect as an executory deviſe. But of 
that I am not ſo ſatished, provided the perſon ſo intended to 
take be deſcribed by proper words. As if to Nathaniel Ri- 
chard Turner for life, and if he die without leaving iſſue male at 
his death, then to Charles, it would be good. But it is unne- 
ceſſary to give a deciſive opinion upon that part of the caſe, as 
it is clear that no limitation of an annuity can tend to a per- 
petuity. By the rules of the common law, there is no poſſibility 
of limiting over ſuch an eſtate. \Weeks v. Peach, 2 Lutw. 1218. 
But how is it limited? Here the words under which Charles 


Turner claims, are in caſe of Nathaniel Richard Turner having | 


no iſſue male, then to remain to his next eldeſt ſon and his 
heirs male. There is no foundation for the claim of Charles, for he 
muſt claim after an indefinite failure of iſſue, and (which is 
ſtronger) under theſe words next elde/t fon, Charles cannot take. 


The ſecond and third ſons of Nathaniel Richard Turner might 


have died leaving ſons: then he was not the male heir, to whom 
be intended to give it, as the next brother to Nathaniel Richard 
Turner, The claim of the executors of Nathaniel Richard Turner 
are equally barred as Charles. The 10,0001. South Sea annuity 
muſt therefore fall into the fund from whence taken, viz. 
the perſonal eſtate of the original teſtator, Nathaniel Turner. 


Therefore declare, &c. 
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A. 


ACCOUNT. 


I, CCOUNT of mortgage money 
made up between the mortgagor and 
the executor of the mortgagee, does not 
bind the ſpecific deviſee of the mortgage. 17 
2. Account of the produce of an eſtate in 
Antigua belonging to an infant, and con- 
annually upon affidavit. 


406 


ADMINISTRATOR and ADMI- 
NISTRATION, 


1. Adminiſtrator is not liable to be ſued by 
creditors on the bond given by him under 
the ſtat. Car. 2. | 183 
But is on bond given on adminiſtration pen- 
dente lite. tb, 


ADVOWSON. 


Sale of an advowſon during a vacancy is 
not ſimony, but is void. 208 


AGREEMENT. 
MENT. 


See ARTICLES and AGREE- 


N D E X 


PRINCIPAL MATTERS: 


ſigned to England, directed to be taken 


| 


AN 


ANNUITY. 


1. An annuity not ſet aſide for being bought 
ſomewhat too cheap, there being no impo- 
ſition. 18 

2. An annuity granted out of government 
ſecurities ſtanding in truſtees names, bill to 
be paid out of the dividends, and decreed. ib. 

3. Deviſe of an annuity to A. during the life 
of B. his executor ; A. dies before B.; held 
the annuity did not determine on A.'s death, 
but went to his executors, 139 

4. One deviſed a perſonal annuity de novo to 
his wife ſor life, remainder to A. his 
eldeſt ſon and his heirs male, remainder to 
his next eldeſt ſon and his heirs male: he 
left ſeveral ſons; A. the eldeſt ſon died 
without iſſue ; and held the annuity was 
determined, 778 


ANSWER. 


1. Anſwer not permitted to be amended by 
ſtriking out the admiſſion of a fact, but may 
of a matter of law. 65 

2 Order for amendment of bill without coſts, 
requiring no further anſwer, the amend- 

9 0 ment 


INDEX TO THE PRINCIPAL MATTERS. 


ment was by praying an injunction; held 
the defendant might anſwer gratis. 70 
2. Defendant, after putting in an anſwer, 
diſcovers a new title, the anſwer ordered 
to be taken off the file, and the new mat- 
ter added. 292 
4. Bill for diſcovery of aſſets againſt an exe- 
cutor. If the title of the plaintiff lies in 
the knowledge of the defendant, and he 
denies it, he need not ſet out an account 
of aſſets. 353 
APPEAL. 


1. Decree made by conſent of counſel can- 


not be appealed, 229 
2. Tenant by elegit received profits beyond 
his debt, decreed to account and pay coſts. 

He appealed for coſts only, and was re- 


lieved, 520 
APPORTIONME NT. 

1. On death of tenant in tail the rent ſhall be 

apportioned. 198 


2. Money directed to be laid out in land, and 
ſettled, and in the mean time inveſted in 
the funds, and the intereſt go as the rents. 
On the death of tenant for life, before the 

money was laid out in land, held the divi- 


dends not apportionable. 279 
ARTICLES and AGREEMENT. 


BREACH of AGREEMENT. 


Court relieved againſt breach of agree- 
ment on making compenſation. 331 


PERFORMANCE of them. 


1. By marriage-articles 2,000 /. were to be 
laid out in land, and ſettled in truſt for the 
huſband and wife for their lives, remainder 
to ſuch of their iſſue as they ſhould appoint, 
and in default of appointment to their iſſue ; 
the huſband died without appointment ; or- 
dered the ſettlement to be made to the firſt 
and other ſons, &c. 274 

2. One on marriage gave bond to ſettle an 
eſtate of inheritance on himſelf and wife, 

and the iſſue of the marriage; he ſettled 
the perpetuity of a penſion payable out of 
the cuſtoms; held a good performance. 391 

3. Huſband and wife having power over the 
wife's eſtate, empower an agent to ſell 
part of it by auction. He articles to ſell it 


by private contract, in conſequence of , 
letter from the huſband, for more money 
than they were willing to take. On dil 
by the purchaſer, the wife inſiſted ſhe was 
not bound, and the court would not decree 
performance. 495 
4. On marriage agreement to ſettle a jointure 
in conſideration of a portion to be paid by 
the wife's father, though the portion was 
not paid, the ſettlement was decreed to he 
performed, $02 
5. Marriage articles to ſettle land on huf. 
band and wife, and the heirs of the body 
of the huſband by the wife. After mar- 
riage a ſettlement was made reciting the 
articles, and ſaid to be in performance of 
them, by which the eſtate was conveyed 
in the words of the articles. Huſband and 
wife levied a fine, and ſold the eſtate, 
Bill by ſon of the marriage to carry the 
articles into execution by a ſtrict ſettle. 
ment; but the articles not being produ- 
ced, bill diſmiſſed. 515 
6. Specific performance of parol agreement 
will be decreed, if it is admitted in the an- 
ſwer, or if material and unequivocal ads 
are done in part performance. 585 


Legal and equitable Ass Es. 


1. Equity of redemption of a leaſehold eſtate 
held to be equitable aſſets. 308 
Diftribution of AssE Ts. 

1. Diſtribution of inteſtate's aſſets muſt be 
according to the laws of the country where 
he reſided. 35.415 
2. In caſe of inteſtacy, the grandfather held 
not to ſhare with the brother. 191. 415 

3. A legacy and annuity given to wife in 
lieu of dower, on deficiency of aſſets to 
pay legacies ſhe ſhall not abate. 244 


Marſhalling ASSETS, 


1. Additional legacy to A. charged on the 
real and perſonal eſtate, the other legacies 
not charged on the real eſtate, If A. ex- 
hauſts the perſonal eſtate, the other lega- 
tees ſhall have ſatisfaction pro tanto out of 
the real, 127 

2. Aſſets marſhalled in fayour of a charity. 

( Is 
3. Le- 


INDEX TO THE PRINCIPAL MATTERS. 


|| Legatees are not entitled to ſtand in the 
place of ſpecialty creditors againſt a devi- 
ſee. 171 
4. But they are of a mortgagee. tb, 
5. Deviſe of reſidue to charity, it conſiſted int. 
al. of a leaſehold eſtate ; held the leaſehold 

- ſhould be firſt applied to pay debts and le- 
gacies. 216 
6. Deviſe of the remainder of effects, mort- 
cages, bonds, &c, to charity, court or- 
dered the mortgage money to be firſt ap- 
plied to pay debts. 635 
7. Court refuſed to marſhal aſſets in favour of 
a charity. 614. 704. 713 


AW ARD. 


1. On bill to ſet aſide an award, plaintiff 
cannot go into legal objections, except for 
partiality or corruption, or an account is 
prayed. 245 
2. Miſtake admitted in an award which 
turned the balance the other way, yet the 
award not ſet aſide in tato. ib. 


B. 


BANKRUPT. 
FFICE of under marſhal of the 


city of London is ſaleabie under a 


commiſſion of bankruptcy. 73 
2. Place of Few broker is not. 89 
3. Aſſignee of a bankrupt employs a broker 

to ſell part of the effects, the broker receives 

the money, and at the end of ten days dies 
inſolvent ; the aſſignee not bound to make it 

good, 218 
4. Bills ſent by a correſpondent abroad to a 

merchant here, with directions to apply the 

money to a particular uſe ; the merchant 
becomes bankrupt before the money is re- 


ceived; held the correſpondent has a ſpecial | 


lien in the money, and it ſhall not be di- 
vided amongſt the creditors at large. 297 
5. But if the bills are ſent on a general ac- 
count, it is otherwiſe. ib. 
6. Bankrupt's omiſſion to ſurrender is not 
felony, unleſs it is wilful. 
7. An eſtate came to bankrupt by deſcent as 
heir at law, after he had obtained his certi- 
ficate, held it die go to the aſſignees. 394 
| 2 


Le — . on 


9 


| 8. Aſſignment by commiſſioners after the 


death of the bankrupt, is good. 630 
9. Creditors under a commiſſion, having per- 
mitted the bankrupt to trade for four years, 
during which time he contracted debts; 
he afterwards dying, held his aſſets ſhould 
be applied to pay the ſubſequent creditors 
before the commiſſion creditors, th, 
10. Bills drawn by a merchant in Penn/ylva- 
nia on a correſpondent in England, who 
becomes bankrupt ; ſeveral of the bills were 
accepted before the commiſſion, but pro- 
teſted for non-payment, being due after the 
commiſſion, By the law of Pennſylvania, 
in caſe of ſuch a proteſt on bills drawn by 
any perſon within the province, the drawer 
ſhall pay the bill, and 20 per cent. for da- 
mage; the plaintiff, who was the drawer, 
having paid or being liable to pay the 
bills, and the 20 per cent. to the holders, 
was held entitled to prove the 20 per cent. 
as well as the bills under the commiſ- 
ſion, 672 


BARGAIN. 


Corrupt BARGAIN. 

Defendant was a linen-draper, and bar- 
gained with the plaintiff, who was a livery 
ſervant, for 2001. to procure him a lieute- 
nantcy in the marines, which he did by his 
acquaintance with a lady, and received the 
premium; within a few months, the 
plaintiff being diſcovered to have worn a 
livery, was diſcharged; the 2001. was or- 
dered to be refunded, with intereſt. 432 


BARON and FE ME. 


. Huſband on his wife's death becomes en- 
titled to her choſes in ation ; the court will 


not compel him to make a ſettlement on the 
children. 509 


. Huſband cannot empower his wife to make 
a will of her real eſtate. 627 
. Huſband tenant in tail, and his wife, joined 
in a mortgage of the huſband's eſtate by 
leaſe and releaſe and fine; the proviſo 
gives the equity of redemption to the huſ- 
band and wife, and their heirs; the huſ- 
band deviſed, and died; held he was ſolely 
entitled to the eſtate, and that the wife had 
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INDEX TO THE PRINCIPAL MATTERS. 


the power of redemption only to ſecure her 
dower. 687 
4. A woman entitled to a rent- charge, mar- 
ries, and had a ſettlement made upon her, 
the huſband died, and at his death the rent- 
charge was in arrear; held the arrears 
ſhould go to the wife. 692 


BILL. 


1. Bill will not lie againſt a tenant for an ac- 
count and ſatisfaction for waſte in cutting 
timber, without praying an injunction. 54 

2. Nor will it lie for an account and ſatiſ- 
faction for ſtones picked and carried from 
off the land. ib. 

3. Bill by creditor to be paid out of a truſt fund. 
He afterwards took the defendant in execu- 
tion on a ca. /a. ; the bill was diſmiſſed. 79 

4. Not lie to amend a miſtake on the rolls 
of a manor in the deſcription of a party to 
a recovery. 101 

5. Court will not ſtay proceedings on either 
of two bills brought for the ſame purpoſe ; 
the one by the party intereſted, the other 
by his aſſignee. 103 

6. But will, if two bills are brought for the 
ſame purpoſe on behalf of an infant. ib. 

7. Bill will not lie for an attorney or ſolicitor, 
for his bill. 109 

8. Bill is not of courſe by a ſon againſt his fa- 
ther for diſcovery of a ſettlement. 154 

9. Bill by diſinherited heir diſmiſſed without 
coſts. 162 

10. Bill will not lie for a patron againſt the 
incumbent, to have ſatisfaction for the pro- 


fits of waſte. 176 
11. Bill for a partition is matter of right, 
and of courſe. | 236 


12. Bill to perpetuate teſtimony may be dif- 
miſſed for want of proſecution any time 
before replication and examination. 237 

13. If ſuch a bill is ſet down to be heard, it 
will be diſmiſſed with colts, but without 
prejudice to the perpetuating the teſtimo- 
ny. ib. 

14. Is of courſe to have a legacy ſecured, 
which is payable at a future day. 273 

15. Relief refuſed on bill by reverſioner againſt 
tenant for life, to repair, or have receiver 


appointed. 395 


_ 


| 16, Bill of forecloſure againſt tenant for life 
and firſt tenant in tail; the time for redemp. 
tion after ſeveral enlargements elapſed, and 
the tenant in tail releaſed ; held the remain. 
der=men were bound by the forecloſure 
and releaſe. 564 
17. Bill for diſcovery of goods landed at acer. 
| tain key, the plaintiff claiming tolls by pre- 
ſcription ; bill diſmiſſed ; and held the de. 
fendant was not bound to diſcover till the 
plaintiff had eſtabliſhed his right at law, 612 
18. Bill by creditors in exchequer and de. 
cree, bill by other creditors in chancery, 
and account decreed. 613 


Bill of FoRECLO$SURE. 


It is ſufficient to make the firſt tenant in 
tail a party, 564 


Bill of Review. 


1. Conſtruction put on Lord Bacon's rule as 
to bills of review. 293 
2. Bill of review is proper on new matter 
diſcovered to prove what is in iſſue, but not 
to prove a title not in iſſue, ib. 
3. Pill of review, after two trials and a de- 
cree, to eſtabliſh a will and a perpetual in- 
junction againſt the heir at law on diſco- 
very of new matter. 587 
4. Bill of review for error apparent will not 


lie after twenty years from the making the 
decree. 645 


BONDS. 


Court would not relieve againſt a voluntary 
bond given to a common proſtitute by a per- 
ſon after he had kept her ſeveral years. 641 


Bond of RESIGNATION. 


I. Equity will interfere if an ill uſe is at- 
tempted to be made of a bond of reſigna- 
tion. 268 

2. It is no excuſe for not reſigning, that the 
biſhop refuſes to accept the reſignation. ib. 


BOOKS. 


An abſtract of a book publiſhed in a ma- 
gazine held not piracy, eſpecially as the 
author had publiſhed extracts of it in an- 


other paper. 403 


C H A- 


INDEX TO THE PRINCIPAL MATTERS, 


C. I 3- Deviſe to children held to extend to 


CHARITY. 


1. T\EVISE of the whole profits of an 
D eſtate to charities, the charities ſhall 
have the increaſed rents. 190 
2, Deviſe to pay debts and annuities, to build 
a houſe for ſix poor people, and to pay them 
25. 6d. a- week each after debts paid; 
there was a ſaving and increaſe of rents ; 
held they ſhould go to the charity. 201 
3. Deviſe to eſtabliſh a Jeſuba to inſtru in 
the Jewiſh religion, held not to be ſup- 
ported in that mode, but good as a charity 
to be diſpoſed of by the crown. 228 
4. Bequeſt to a charity in Edinburgh, the 
court would not give directions for the 
diſtribution of it. 2.36 
5. Legacy to the poor inhabitants of St. Leo- 
nard Shoreditch, held good, and to go to 
the poor not receiving alms. 422 
6. Legacy to the poor, it appearing that the 
teſtator was a French refugee, directed by 
the court to be given to the poor refu- 
gees. ib. 
7+ Deviſe in augmentation of the charitable 
collection for poor diſſenting miniſters 


living in any counties in England, It | 


was proved that there were three diſtin 
ſocieties of diſſenters, Sc. Held the deviſe 


was good, and ſhould go to the poor mi- 
niſters of each. 524 


8. Deviſe of reſidue in truſt for charitable 
uſes, without ſpecifying any, the bequeſt / 


is good, and the crown may appoint the 
uſes. 712 


9. Bequeſt of a ſum of money to be laid out 
under the direction of the miniſter and 
churchwardens for the purpoſe of erecting 
a free ſchool at R. Cc. is void, though 
there was a piece of waſte land in the pa- 
riſn on which an old building ſtood, which 
had formerly been a free ſchool. 751 


CHILD. 


1. In no caſe ſhall a younger child be conſi- 
dered as an eldeſt, but between parent and 
children, or one ſtanding in loco paren- 

tis. : 203 
2. The word children in a deed extended to 


grandchildren and great-grandchildren, 555 


grandchildren, 681 


Where an after-born CH II D fhall take. 


1. Deviſe of land in truſt for his daughter for 
life, remainder to the heirs of her body, 
and if ſhe die without iſſue, to ſell and di- 
vide the money amongſt all and every the 
children of his ſiſters ; the ſiſters had ſeve- 
ral children born in the life-time of the 
teſtator, and one of them had a child born 
after his death, but in the life-time of his 
daughter; held the after-hern child entitled 
to a ſhare of the money. 334 

2. One in India by will gave to the chil- 
dren of his niece who lived in England the 
reſidue of his eſtate, to be paid at their age 
of 20; but if ſhe had no children, the in- 
tereſt to be paid to her or her huſband for 
ſeven years, and then the principal, She 
had four children at the death of the teſta- 
tor, and one born afterward ; held the 
after-born not entitled, 348 


CLEAR, 


Power to jointure not exceeding the clear 
yearly value of, Cc. means clear of in- 
cumbrances, charges, and out-goings, not 
according to the cuſtom of the country. 237 


COMMISSION, 


Commiſſion to take an anſwer of a perſon _ 
reſiding in a country at war with us, muſt 
be executed in that country; but a commiſ- 


ſion to examine witneſſes may be at the 
neareſt neutral port. 62 


COMMISSIONERS. 


Commiſſioners for making a brook navi- 
gable gave orders for perſons to be em- 
ployed in the works, All the acting com- 
miſſioners who were preſent at any of the 
meetings held liable to pay the workmen, 

though the fund was deficient. 770 


COMPENSATION, 


Court relieved againſt breach of an agree- 
ment by receiving rent on making compen- 
ſation. 331 


INDEX TO THE PRINCIPAL MATTERS. 


CONDITION. 


1. Condition annexed to an eſtate tail, held 


to be repugnant and void. 379 
2. Condition required of the deviſee, held not 
complied with, though ſeveral equivocal 
acts were donc. 533 
3. Legacy on condition the legatee releaſe, 
Fc. the legatee having accepted the lega- 
cy, he was held bound, and his executors 
ordered to releaſe. 540. 657 
4. Condition in reſtraint of marriage held to 
be confined to marriage under twenty- 
one. 662 


Implied CoxnDITION. 


1. Rule that he who takes under a will can- 
not diſpute any part of it; ſaid to hold only 
where an eſtate is ſpecifically given away 
from him, and that it ſhould be confined to 
ſimple devife of inheritance, and not to 
take place where there are limitations, 388 

2, One deviſed to A. for life an eſtate which 
ſhe ſuppoſed ſhe had a power to diſpoſe of, 
but in fact had not; ſhe likewiſe gave life 
intereſt in other eſtates to A.; A. claimed 
the firſt eſtate under an old entail ; held not 
an implied condition. 727 


CoNnDITION in reſtraint of Marriage. 


1. Deviſe in truſt for his daughter in caſe 
ſhe marry with conſent and approbation of 
A.; but in caſe ſhe marry without ſuch 
conſent or approbation, then in truſt for, 
c.; ſhe married without the previous 
conſent of A. but he approved of it after- 
wards in writing ; held the condition was 
performed. 256 

2. Settlement on two daughters, provided 
either of them marry without the conſent of 
their mother, it ſhould be to her ſeparate 
uſe. The mother propoſed and encou- 
raged the marriage of one of them, and af- 
terwards refuſed her conſent ; the daughter 
married the perſon without the mother's 
conſent, and held the eſtate did not go to 
her ſeparate uſe, 263 

3. Deviſe of 1, 500 J. a- piece to daughters to 

be paid on marriage with conſent, &c. ; and 

if any marry without conſent, then to have 
on.y 5004, : one of them attained twenty- 


| 


one, and died unmarried ; held the legacy 
was veſted, and that the condition of mar. 
riage was confined to marriage under 
twenty-one. 602 


CONSIGNOR and CONSIGNERE. 


Merchant abroad conſigned goods to 4 


his correſpondent in England, and drew bill; 
for the money; the bills were proteſted 
for non- payment, A. becomes inſolvent, 
and aſſigns his effects in truſt for his cre- 
ditors; the conſignor ſtopt the goods at 
London before they got into the confignee's 
hands, and held he had a right to them, 399 


CONTINGENCY. 


. Contingency held to be confined to the 


next limitation in a will, 204 


. Words of contingency conſtrued to extend 


to the whole will. $57 


CONVEYANCE. See Fravp. 


Father makes a ſecret conveyance to his 


daughter, not intending to give her the 
eſtate, but as a means to avoid being ſheriff 
of London; he keeps poſſeſſion of the eſtate, 
but does not attempt to avail himſelf of it; 
but afterwards pays the uſual fine to be ex- 
cuſed ; held the conveyance had no effect. 

204 


COPVYVH OLD. 


. Copyholds ſaid not to be within the ſta- 


tute of 14 G. 2. relative to eſtates per auter 


vie. | I51 


. Surrender of copyhold to the uſe of a will 


operates as a, bar of the entail, as well as to 
effectuate the will. 279 


3. Surrender to ſuch uſes as he ſhall appoint, 


will not give effect to a will made before. 
299 


4. Equity will not ſupply the defect of a ſur- 


render in favour of a charity to which an 
eſtate is deviſed after ſeveral prior limita- 
tions in tail. 571 


5. Surrender by feme ſole to the uſe of her 


will; ſhe marries; the ſurrender becomes 
void, or is ſuſpended during the mar- 
riage. 627 


6. Surrender to uſe of his will to be atteſted 


by three witneſſes, he deviſed the copy- 
4 hold 
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hold by will, which was not atteſted by any 
- witneſs, and held the copyhold did not 


pals, 684 
COSTS, 


1. Court will order the coſts of reference re- 
ſpecting an infant's maintenance without 


ſuit, 146 
2. Bill by diſinherited heir diſmiſſed without 
. colts. 162 


3. On exceptions being allowed to the maſ- 
ter's report of ſcandal, the court will or- 
der the coſts of the reſerence, but not for 


irregularity. 464 


4. Tenant by elegit received profits beyond 


his debt, decreed to account and pay coſts; 
he appealed for coſts only, and was relieved. 
520 


COVENANT, 


1, Covenant by leſſee for years, that he, his 
executors or adminiſtrators, ſhould not aſ- 
ſign without conſent in writing; he be- 

comes bankrupt; held the covenant does 
not bind the aſſignees under the commiſſion 


in caſe they make a fair aſſignment; 


ut does, if they do not make a fair 
one. 480 


2. Covenant by leſſor for quiet enjoyment, 
does not oblige him to rebuild, if the houſe 


is burnt down. 619 


Of Performance of CovenaANT. 


1. One on marriage covenants to buy land 
of clear yearly value of 500 J. and ſettle ; 
and by his will he directs that a moiety of 
a houſe and a copyhold eſtate ſhould be 
taken as part; held they ſhould not, on 


bill for performance of the articles. 106 


2. Lands by will directed to be taken as part 
performance of covenant to ſettle, having 
funk in their value, ordered to be taken at 
the rents as they ſtood at the teſtator's 
death, ib, 


CREDITOR. Sz Deprs. 


1. Creditor cannot ſue adminiſtrator on bond 
given under the ſtat. 22 & 23 Car. 2. 183 
2. But may on bond by adminiſtrator pen- 
Aunte lite. ib, 


CUSTOM, 


1. Cuſtom of London, that a child advanced 
ſhall be excluded from the cuſtomary ſhare, 
holds only between children, not between 
mother and children. 189 
2. The cuſtom of London giving the widow 
a moiety of the perſonal eſtate, is not taken 


away by ſtat. 11 C. 2. if the huſband has 
iſſue by a former wife. 276 


CUSTOMARY FREEHOLDS. 


Where there is no cuſtom to ſurrender te 
the uſe of a will, cuſtomary freeholds can- 
not paſs by will, unleſs it is atteſted ac- 
cording to the ſtatute of frauds, 299 


CUSTOMARY RIGHTS. 


Cuſtomary right in the widow to have for 
her life the whole copyhold eſtate of which 
her huſband died ſeiſed, does not take place 
if the huſband has contracted for ſale of 


it, 277 
D. 
DEBTS. 


I. A JopcmenT creditor being plain- 
| tiff in equity ſhall have ſatisfaction 
againſt the heir at law out of a moiety only 
of the land ; but if the heir at law comes to 
redeem a mortgage, and the mortgagee has 
a judgment beſides his mortgage, he muſt 
redeem both, 13 
2. Words of a will held not culfcient to ex- 
empt perſonal eſtate from payment of 
debts. 33 
3. One agrees to los an eſtate in mortgage 
for a groſs ſum ; of which $6 J. is to be paid 
to the mortgagee, and the remainder to the 
ſeller ; the purchaſer dies; and held the 
£6 J. ſhould be paid out of his perſonal 
eſtate. | 115 
4. If wiſe joins in a mortgage of her jointure, 
or mortgage her own eſtate to raiſe money 
for her huſband, her eſtate ſhall be a cre- 


ditor on her huſband. 150 
5. But not if he at the ſame time made a ſet- 
tlement upon her. ib. 


6. Nor where great part of the money bor- 
rowed was to pay the debts of the wife con- 


tracted by her dum ſola. ib, 
7. Two 


| 
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7. Two contract to buy an eſtate in mort- | 


gage, and covenant to indemnify each 
other againſt his ſhare of the mortgage 
debt; it does not make the debt his own, 
ſo as to be payable out of his perfonal 
eſtate in the firſt place, 171 


8. Owners of a ſhip in the Ea India Com- 


pany's ſervice are liable to pay the bills of 
tradeſmen employed by the huſband in fit- 
ting her out, 269 


9. A debt cannot be ſet off againſt another, 
if they are in different rights. 407 
10. Executrix of mortgagee lends money to 


the mortgagor upon hond; ſhe may tack 
the bond to the mortgage as againſt the 
heir or deviſee of mortgagor. 68 5 


Priority of DERTS. 


1. One ſeiſed in fee ſubject to ſeveral equi- 


table incumbrances, conveys the legal eſtate 
by way of mortgage, and covenants againſt 
incumbrances, except ſome of the equitable 
incumbrances, which were later in date to 
the others; held the mortgagee was a 
truſtee for the excepted creditors only, who 


had by that means got preference of the 
others. | 153 


2. One having contracted for a copyhold 


eſtate, deviſed it and a freehold eſtate to his 
ſon, ſubject to an annuity to his wife; 
the ſon confirms the annuity, and the wife 
releaſes the freehold and copyhold ; the fon 
is admitted to the copyhold as heir at law, 
and ſurrenders it to a mortgagee ; held the 


_ mortgagee to be preferred to the annuity. - 


281 


3. Rector entitled to an annual ſtipend in 


lieu of tithes, to be collected by a pound 


rate, aſſigns it by way of mortgage; after- 


wards a creditor of the rector gets judg- 
ment, and in the regular courſe a. ſe- 
queſtration of the ſtipend; held the mort- 


gagee ſhould be preferred to the ſequeſtra- 


tion creditor, who was directed to account 
to him for the ſtipend, from the time he 
had notice of the mortgage. 485 


4. Prior incumbrancer cannot turn intereſt 


into principal to the prejudice of a ſubſe- 
quent incumbrancer after notice. 612 


5. Creditors under a commiſſion having per- 
mitted the bankrupt to trade for four years, 
during which time he contracted debts, and 
afterwards died; held his aſſets ſhould be 
applied in payment of the ſubſequent cre. 
ditors before the commiſſion creditors, 630 
6. Owner of eight-fixteenths of a ſhip mort. 
gages ; he afterwards ſells to different per- 
ſons, one of whom got poſſeſſion of the ſhip 
and the grand bill of ſale; held the mortea. 
gees ſhould be preferred. 652 


DECREE. 


A defendant” examined as a witneſs for the 
plaintiff may have a decree againſt him in 
the ſame cauſe as to other matters than 
what he was examined to. 583 


 DEMURRER. 


Demurrer lies to bill brought by an at- 
torney or ſolicitor for his bill of fees. 189 


DEPOSITIONS. 


| Depoſitions ordered to be ſuppreſſed, be- 


cauſe they were wrote in the exact form by 
the attorney before they were taken. 252 


DeposITIONS de bene etc. 


Depoſitions de bene eſſe taken in Sweden, 
ordered to be read as evidence, the council 
of Sweden having refuſed to let the commiſ- 
ſion for examination in chief to be execu- 
ted there. 108 


DESCENT. 


Deviſe to eldeſt ſon, his heirs, and aſſigns; 
but in caſe he die under twenty-one with- 
out iſſue, then over; the ſon attained twen- 

' ty-one, and died; held he took by deviſe, 
and not by deſcent, _ 383 


DEVASTAVIT. 


1. Payment by executor of ſimple contract 
debts before notice of ſpecialty is good 
payment. 160 

2. Payment of ſimple contract debts before 
breach of condition of a bond is good pay- 
ment, but payment of legacies is not. 160 


D E- 
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DEVISE. Se Lrtcacy. 


1. By deviſe of a man's houſe at . with all 
that ſhall be in it at his death; bank notes 
and caſh held to paſs. 68 

2. Deviſe to truſtees of freehold and leaſe- 
hold, out of rents and profits, &c. to pay 
debts and legacies, and ſubject thereto in 
truſt for his nephew at 21, with directions 
to maintain him out of the rents and pro- 
fits during his minority; held the ſurplus 
rents were applicable to payment of the 
principal of debts and legacies, ib. 

3. Words in a will, “dying without ifſue,” 
held to mean without iſſue at his death. 

| 72. 122 

4. Deviſe of real and perſonal eſtate to truſ- 
tees to pay annuities and legacies, the re- 
ſidue of the eſtates to the child or children 
of F. G. with remainders over ; held the 
intermediate profits till a child born ſhould 
go to the reſiduary deviſee, 93 

5. Deviſe of the whole profits of an eſtate in 
truſt for charities, to be diſpoſed of in par- 
ticular ſums to each, which together 
amounted to the whole; the rents are in- 
creaſed; and held the charities ſhall have 
the increaſe. 190 


6. Deviſe in truſt to pay debts, and two an- 


nuities for lives, and to purchaſe an houſe 
for ſix poor men or women, and to pay 
each of them 25. 6d. a-week, and to pay 
to a miniſter 41. a-year ; after debts paid, 
there was a ſaving, and the rent was in- 
creaſed ; held they ſhould go to the cha- 
rity. 201 
7. One having freehold and leaſehold eſtates, 
deviſes all his manors, land, &c. in C.; 
held the leaſehold as well as the frechold 
paſſed, 356 


8. Deviſe to eldeſt (on and his heirs ; but in 


Caſe he die without iſſue, and under twenty- 
one, then over; held he took by deviſe, and 
not by deſcent. 333 
9. Deviſe of reſidue of real and perſonal 
eſtate in truſt for his younger ſon, till he 
attain twenty-one, and then the truſt to 
ceaſe ; held the younger ſoon took the fee. 
387 

10. Deviſe of freehold and copyhold eſtate ; 
part of the copyhold conſiſted of a malt- 


houſe and brewhouſe, which were let, with 
the plant, and utenſils ; held the plant and 
utenſils paſſed. 395 
11. Deviſe to the deſcendants of F. I. now 
living in, &c. held good, and the grand- 
children entitled, 397 
12. Deviſe of perſonalty to G. B. for life; 
and if he has no heirs, to his ſiſter 7. W.; 


* 


held G. B. took the abſolute intereſt. 
398. 478. 

13. One deviſes certain eſtates to raiſe 
10,000 J. for his younger children, nam- 
ing them ; afterwards having four more, 
by a codicil, taking notice of the deviſe, 
and of the increaſe of his family, charges 
his eſtates with a further ſum; that is, 
with the greateſt price that can be made 
thereof, for the portions of the four chil- 
dren, as the portions are directed by his 
will for his then younger children ; the 
eſtate was ſold for only 8, ooo l.; and held 
all the younger children ſhould ſhare 
equally. 474 
14. Deviſe of land charged with the pay- 
ment of legacies to charity, which were 
void by the ſtatute of mortmain; held to 
ſink into the eſtate for the benefit of the 
deviſee. 134 
15. Deviſe of money to A. in truſt for B. 
his ſon, an infant, and for ſuch younger ſon 
and ſons as he ſhall have, equally to be 
divided; and if but one ſuch younger ſon, the 
whole to him; held B. was entitled to the 
whole for his life, and then to go to his 
younger child or children; and having 
none, the money was undiſpoſed after B.'s 
death, and went to the next of kin of the 
teſtator. 499 
16. By deviſe of real and perſonal, after pay- 
ment of debts and legacies, the real eſtate 
is liable to debts contracted afterwards, and 
to legacies given by a codicil not atteſted 
according to the ſtatute, 556 
17. Deviſe of reſidue of his perſonal to 
J. W. and his heirs male, equally to be 
divided among them; held J. V. took 
the whole for life, and then to go to his 
ſons equally. 562 
18. One bequeathed legacies to his younger 
children at twenty-one, and the reſt of his 
perſonalty to his eldeſt ſon at twenty-one z 
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7 2 
K 8 - — 
—— dap —— ano - _ 


19. Reliduary legatees held, from the expreſ- 


20. One deviſes the reſidue of his real eſtate 


25. One deviſed his real and perſonal eſtate 


ſons in tail, with remainders over; and 


1. One having two ſons, F. and G. and a 


the ſons, with croſs remainders, provided 


his younger childten; aud if any of his 


younger children ſhould die under twenty- 
one, his legacy to go equally amongſt all |. 


the ſurvivors; and in caſe no child ſhould 
- attain twenty-one, then he gives all the 
reſt and reſidue to H. &c.; one of the 
younger children dies under twenty-one ; 
and held the eldeſt ſon ſhould ſhare with 
the other younger children. 569 


tion and implied intention, not to take the | 
l:iplcd legacies. 2.097 


to be ſold for payment of debts, and the 
{urplus money he gives to nine perſons ; the 
rehdue of his perſonal he gives to his 
ſiſter, and makes her executrix; held ſhe 
took the perſonal exempt from debts. 581 
21. Deviſe to his ſon (then living); and if 
he die under twenty-one, and his wife ſhall 
be enſient at his death of a child or chil. 
dren, then to ſuch at twenty-one ; but if 
no ſuch, to his nephews; two children 
were born after the will in the lifetime of 
the teſtator, the eldeſt ſon died under 
twenty-one; and held the other children 
were entitled. 701 


to be laid out and ſettled to the uſe of C. 
for life, with remainder to his firſt and other 


directed that out of the rents of his perſo- 
nal, his truſtees ſhould advance and pay 
any money they ſhould think fit, proper, 
and convenient, not exceeding 3,000 J. for 
the advancement of C. in any buſineſs, 
art, or profeſſion, or in any civil or mili- 
tary employment; held it was a gift of 
3,000/1. to C. and ordered to be paid to 
him. 704 
23. Deviſe of 300 J. to A. to diſpoſe of by 
will; held A. was entitled to the 3eol. ab- 
daun, ' | 750 


_ Contingent DEvisE. 


daughter, deviſes ſeparate eſtates to each of 


either of them die without iſſue living at 
his death, ſo that his eſtate ſhall go to his 


INDEX TO THE PRINCIPAL MATTERS. 


but if he die before twenty-one, then to 


— 


brother; he in that caſe charges his eſtate 
with a ſum of money for the daughter; one 
of them dies leaving iſſue; afterwards the 
other ſons die without iſſue; held the 
daughter was entitled to the money, 


177. 194 


— 
— 


2. Gontingnacy: nec to the next limitz. 


tion. 204 
3. Contingency held to od. to the whole 
will. 557 


Implied DRvisk. 


| Court implied. a gift to A. and her iſſue, 
with contingent limitation over. _ 6061 


Lapſed DEvisk. 


1. If deviſe of land is revoked, or does not 
take place, the land does not paſs by the 
reſiduary clauſe, ges to the heir. 325 
2. Lapſed legacies, pcs to e 
ſiduary *. — 0 7 83 577 


bis TAISU TOR. 


In caſe of inteſtacy, the . is not 
entitled to ſhare with the brother. 191 


DONATIO Au Ca.. 


Whether a mortgage on real eſtate can paſs 
by parol gift as donatio mortis cauſa, 318 


DowaTlo inter vives. 


Whether a mortgage on real eftate can paſ 
by parol gift as donatio iter vives. 318 


DOWER. 


Widow is not entitled to dower againſt 2 
purchaſer of the inheritance, who has got 
an aſſignment of a term created previous to 
her right of dower. | 6 


E. 
ELECTION. 


ONE M directed to be laid outin 
land, or vice verſd, an adult abſo- 
lutely entitled may ele& to take it either 
way, and flight evidence of his intention 
by acts done will be ſufficient, but not 
by parol declaration. | 229 


1. 


2. But an infant cannot. 241 


3 An 


bim in remainder, claimed a copyhold 
eſtate in oppoſition to the will for want 
of a ſurrender, and was put to his elec- 
tion. 430 


ſatisfaction for her dower, and the wife was 


put to her election. 466. 682. 730 
5. One ſuppoſing ſhe had a right to diſpoſe of 
an eſtate, deviſed it to A. for life, with re- 
mainders over, and gave other eſtates to A.; 
A. claimed the firſt eſtate under an old en- 
tail, and held he was not pur to his elec- 


tion. 727 
ESTATE. 


Deviſe to J. A. of all his freehold, copyhold, 
and leaſehold eſtates in Eſſex, and the reſt 
of his eſtates, both frechold and leaſchold, 
' to M. F.: the teſtator had a ſmaH{ freehold 
and leaſehold in Middleſex; held J. M. 
took the fee in the free hold and copyhold 


7 
pA : 


© ESTATE ger auter Vie 


holds. 151 
5 EsTaTE Tail. 
1. The words in default of ſuch iſſue, held not 


2. Deviſe to G. S. and the heirs of his body, 
the males to have preference, and to ſucceed 
according to their birth, and a truſt to 
preſerve contingent remainders during the 


life of G. S.; held G. S. took an eſtate 


tail. 344 
3. Deviſe to L. * life, remainder to the eld- 


eſt ſon of S. in tail male; and for want of 


iſſue of S. remainder over; held S. took 
an eſtate tail in remainder. 355 
4. Deviſe in truſt for T. R. for life, remainder 
to truſtees to preſerve, &c. remainder to 
the heirs male of T. R. and their heirs, 
provided if T. R. ſhould die without iſſue 
living at his death, in truſt to-raiſe 200 /, 


for each of his nieces, and in default of 


ſuch iſſue, to all his five grandchildren ; 
held T. R. took an eſtate. tail. 358 | 
5. One having ſeveral children, deviſed land 


to one and his heirs; and for want of 
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| * An heir at law having an eſtate deviſed to | 


4. Deviſe to his wife held to be intended a 


in _ 181 


Stat. 146. 2. ſaid not to extend to copy- | 


to give an eſtate tail by implication. 220 


ſuch, to the heirs of his other children; 
held the 1 8 deviſee took an eſtate 
tail. 363 
6. Two tenants in common in tail of a co- 
pyhold eſtate agree to make partition, each 
ſurrenders the part allotted to the other; 
held the entail was barred only as to a 
moiety. | | 368 
7. Deviſe to truſtees for A. for life, remain- 
der to truſtees to preſerve, tc. remainder 
| to the heirs of his body, and the reſidue of 
the perſonal] eſtate to be laid out and ſettled 
to the ſame uſes ; held A. took an eſtate 


8. Deviſe to 7.8. for life, remainder to his 
iſſue male, and to his and their heirs; and 
for want of ſuch iſſue, to his iſſue female 
and to his and their heirs; and for want-of 
ſuch iſſue, to V. K. in fee; proviſo, that 
if he do any act, Cc. he ſhall pay, &. ; 
held he took an eſtate tail, and the os 
was repugnant and void, | 379 

9. Deviſe to C. and the iſſue of his body 
living at his death ; and for want of ſuch 
iſſue, to the univerſity of Oxford 3 held C. 
took an eſtate tail, | 1 385 

10. Deviſe after prior limitations to T. T. his 

ſecond ſon, for life, and after to the firſt 
heir male of his body; and ſor want of ſuch 
heir male, to his third ſon, and the firſt ſon 
of his body; held T. T. mor an eſtate 


tail. 453 
1. Bequeſt of perſona] eſtate to one for life ; 


155 if he has no heirs, over; held he took 
the abſolute intereſt. 398. 478 
12. Tenant in tail, not in eſe, but born 
after the teſtator's death; held not affected 
by a proviſo by which the rents and profits 
were given from him till he attained 
twenty-ſix, 479 
13. Recovery neceſſary by tenant in tail of a 
_ truſt eſtate to bar the remainders. 518 
14. Deviſe to C. H. for ninety-nine years if 
he ſo long live, and after the determination 


C. H. with remainders over; held the 
heir of the body of C. 4 took an Prom 
tail, | 666 
15. Devife of money to be laid out inland, to 
be ſettled as counſel ſhould adviſe, in truſt 

| for 


tail. | | 376 


„% ͥͤ— ̃ —mé—— 
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of that term, to the heirs of the body of 


by — — 
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3. Executors had each legacies; the reſidue 


for plaintiff, and the heirs male of his body, 
to take in ſucceſſion and priority of birth, 
with remainders over: held A. ſhould not 
take an eſtate tail, but for life only. 670 
16. Tenant in tail obtains an act of parlia- 
ment enabling him to charge the eſtate ; the 
rights of the remainder-men were not ex- 
cepted in the ſaving clauſe ; yet held they 


were bound. | 697 


EVIDENCE. 


1. Parol evidence is admiſſible to rebut a re- 
ſulting truſt, — 126 
2. On a bill to have conſtruction of a ſettle- 
ment, articles or inſtructions cannot be 
given in evidence, unleſs the bill points 
them out, or the ſettlement refers to 
them. 147 
3. Miſtake in the name or deſcription of a 
legatee, evidence is admiſſible to prove the 


perſon. 175+ 374 


4. In matters of trade evidence of the uſage | 


or cuſtom amongſt merchants is admiſ- 
ſible. 184 
5. Parol evidence admitted to prove the 
deſtruction and contents of a deed. 247 
6. Sentence in Eccleſiaſtical Court ex directo 
held concluſive evidence upon the fame 
matter coming collaterally before the Court 
of Chancery. h TIM 7 
7, Legacy to poor diſſenting miniſters ia any 
county not void for uncertainty, but evi- 


dence admitted to prove who were en- 


titled. 524 
EXAMINATION. 


A party in his examination may charge and 
diſcharge himſelf in the ſame ſentence, but 
not in different ſentences. 589 


E RXECUT ORS. 


1. One by will, after giving ſeveral legacies, 
appointed two perſons to receive and pay 
the contents before mentioned; held by 
the Eccleſiaſtical Court to be a proper ap- 
pointment of them to be executors. 364 

2. If one named as executor adminiſters part 
of the aſſets, he ſhall be charged with his re- 
ceipts, though herenounced the executorſhip, 
and paid the money to the other executor, 417 


13 


which was deviſed became lapſed; held 
to go to the next of kin, and not to the 
executors, | 769 


F. 


EME COVERT. Se BARON ond 
FeMe, and EXECUTION of Power, 


FORFEITURE. 


1. Forfeiture on a woman's being married 


under ſixteen years of age contrary to ſtat, 


4& 5 Ph. & M. is during the huſband's 
life. 73 


2. Deviſe to wife during widowhood, and if 


ſhe marry again, to her daughter ; held her 
ſecond marriage was a forfeiture. 209 


3. Notice muſt be given to an heir at law of 


a Condition in a will to work a forfeiture 
by him. 259 


4. Leaſe for three lives, and covenant that 


the leſſee, his executors or adminiſtrators, 
ſhall not leaſe for more that ſeven years; 
leſſee dies, leaving the only cefuigue vie his 
executor, who leaſes for fourteen years; 
held no forfeiture, or if it was, equity would 
relieve, SLI 


FORGERY. 


Million-bank ſtock transferred under a forged 


letter of attorney, the company bound to 
make it good. 503 


FRAUD. 


FRAUDULENT Conveyance. 


1. A daughter entitled to 6,000/7. by her mo- 


ther's marriage ſettlement, marries clan- 
deſtinely ; the father afterwards ſecures the 
6,000/. on his eſtate, and the huſband 
makes a ſettlement on his wife ; held good, 
and not fraudulent conveyance againſt 
creditors. 121 


2. One pretended to convey an eſtate to a 


woman as premium pudicitiæ; there was 
no ſuch eſtate ; decreed ſo much of his eſtate 


to be conveyed. 520 


FRAU- 
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FRAUDULENT Gift. 


— 


An. executor advanced ſums of money to his 
daughters; to two of them on marriage, 
to the others as a voluntary gift; and at- 
terwards died inſolvent, having received 
aſſets; on bill by the legatees under the will 
of which he was executor, held the volun- 
tary gifts were fraudulent. 596 


FREEBEN CH. 

Deviſe to wife in full of dower, right of 

dower, and thirds ; held to extend to free- 
FREEHOLD. 

Fire engine erected by tenant for life, or in 

tail, to work a colliery, is part of his per- 


ſonal eſtate, and ſhall not on his death go 
with the freehold to the remainder- man. 113 


= 
K 


G. 
GAMING. 


it was afterwards paid; the money was 
ordered to be repaid, and relief granted 
againſt the bond. | 269 


GARDENS. 


The exception of gardens in turnpike ads 


extends to fields planted with garden 
ſtuff. 


GRAND CHILD. 
Great grandchildren held to take a legacy 
given to grandchildren. 003 
GRANTS. 


Ancient grants muſt be expounded as the law 
was at the time of making them. 288 


GUARDIAN. 


Grandfather cannot appoint a guardian of 
his ſon ; but he may give his eſtate to him, 
on condition of a particular perſon being 
his guardian; and if the father does not 
conſent to it, the eſtate will be forfeited, 
306 


OND for money won at play ; part of | 


H. 
HEIRS. 


I. O® E may take as heir male by pur- 
a chaſe, though he be not heir ge- 
neral, if the intention is manifeſt. 8 
2. Deviſe of 6,000 J. to his ſiſters heirs ; held 
to mean children, but not include the de- 


ſcendants of the children. 273 
3. The word heirs conſtrued to mean chil- 
dren in a will. ib. 


HE IR and EX ECU TOR. 


I. Words of a will held not to exempt per- 
ſonal eſtate from payment of debts. 33 
2. One agrees to buy an eſtate in mortgage 
for a groſs ſum, and to pay 867. part of 
the purchaſe money, to the mortgagee, the 
remainder to the ſeller ; the purchaſer dies ; 


held the heir at law might compel payment 
of the 86 J. out of the perſonal eſtate, 115 


3. Where two buy an eſtate in mortgage, 
and covenant to indemnify each other 
againſt his ſhare of the mortgage debt; 
it does not make the debt his own, ſo as to 


be payable out of his perſonal eſtate in the 


firſt place, I7L : 


4. Words of a will held to make real eſtate 


liable in firſt inſtance to payment of debts. 
See e EPR : 


HOUSEHOLD FURNITURE. 
I. Plate was held to paſs under the deſcription 


of houſehold furniture in a will, fog 
2. Books will not. ib, 
J. 
INF ANT. 


1. ERSONS appointed to have the 
care of an infant, on application of 

the infant, and the guardians and relations 
conſenting. 146 
2. Infant, whoſe parents were Roman ca- 
tholics, and who had been ſent to St. Omer's 
for education; and being brought over, 
was ſent to a proteſtant ſchool; and or- 
dered that no perſons, not being proteſt- 
ants, ſhould have acceſs to him. 306 

9 R 23. Tim- 


581 
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3. Timber cut from off an infant's eſtate, if 
he is tenant in tail, the money becomes 
part of his perſonal eſtate; if he has the 
fee, the money ſhall be conſidered as part 
of his real eſtate, 370 

4. The mother's jointure bought under an 
order of court, with the money of an in- 
fant who was entitled in remainder ; the 
infant attained 21, gave a letter of at- 
torney to receive the rents of the eſtate, 
and died within a year after at age; held 
the eſtate ſhould go to his heir at law, 
though purchaſed during his infancy, 417 

5. Infant truſtee within 7 Ann. being tenant 
in tail of the truſt eſtate, ordered to ſuffer 
a recovery, 624 


INJUNCTION. 


1. Injunction to ſtay proceedings at law 
againſt the principal, was extended to ſtay 
proceedings on the bail- bond. 32 

2. Defendant reſtrained from negotiating a 
promiſſory note till anſwer and further or- 

der. | 66 

3. A proper writ of injunction cannot be 
granted, unleſs prayed by the bill. 70 
4. Injunction diffolved on the merits ; plain- 
tiff amends his bill, or brings ſupplemental 
bill for the ſame matter ; he cannot have 
injunction of courſe till anſwer, 104 

5. Termor of a ground rent may have an in- 
junction againſt his leſſee to ſtay waſte. 105 

6. Tenant for life without impeachment of 
waſte, enjoined from cutting trees planted 
for ſhelter or ornament. 107 

7. Injunction refuſed to ſtay building of an in- 
oculation hoſpital in Cela Bath Fields. 158 

8. Patron may have injunction againſt an 
incumbent to ſtay waſte. 176 

9. So may the king againſt a biſhop. ib. 

10. Court will not grant injunction to ſtay 
working a colliery, but in caſe of a breach 
of an expreſs covenant, or of an uncontro- 
verted miſchief, | 209 

11. Injunction to ſtay proceedings at law for 
an annuity, on paying all arrears into 
court. 242 


12. Leaſe of a houſe, with exception of fire; 
the houſe is burnt, the leſſee negleAs to 
rebuild; if he brings an action for the 
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rent, court of equity will enjoin him from 
proceeding, | 619 
13. Injunction to reſtrain printing Private 
letters, without the conſent of the execy. 
tors of the perſon who wrote them, 737 


INROLMENT, 


1. Whether the counterpart of an aſſignmentof 
a bankrupt's effects can be inrolled, the ori. 
ginal being loſt, 189 

2, Decree inrolled after the ſuit abated, and 
held regular, 586 


INSURANCE. 
Inſurance on a cruize in the late war for three 
months ; the ſailors mutinied, and brought 


the ſhip into port before the time ; the in- 
ſurance not forfeited. 145.214 


INTEREST. 


Intereſt ordered on farther directions, though 
it was not reſerved by the decrce, 584 


V:/?ed InTEREST. 


1. Deviſe of land to his ſiſter in fee, ſhe pay- 
ing 100 J. a- year to his wife for life; and 
alſo ſeveral legacies within twelve months 
after the death of the wife; ſeveral of the 
legatees died in the life-time of 'the wife; 
and held their legacies were veſted, 167 

2. Deviſe in truſt to raiſe 6,000/. and the 
land to J. Hewer for life, remainder to his 
firſt, c. ſons ; and in default of iſſue, to 
the plaintiff, who was then ſecond fon of 
Hall; and if J. Hewer die without iſſue, 
the 6,000 /. to go to the younger children 
of Hall : the eldeſt ſon of Hal! died in the 
life-time of J. Hewer, and the plaintif 
became eldeſt ſon; then J. Heuer died 
without iſſue ; held plaintiff not entitled to 
a ſhare of the 6,000 /. 203 

3. Deviſe to J. N. in fee, after two limit:- 
tions in tail, on condition to pay 100/. t 

A. at, or as ſoon as he comes into poſſeſ- 
ſion; A. died, and afterwards J. M. came 
to the poſſeſſion of the eſtate; held the le- 
gacy was veſted. 230 

4. One having a daughter thirty years old, ſet- 
tles his eſtate on himſelf and wife for their 
lives, remainder to truſtees for a term of 
years, remainders over ; the truſt of die 
term is declared to raiſe 850 J. for his 


daughter, her executors, adminiſtrato!5» 
term 
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and affigns ; the daughter died in the life- 
time of the father; held ſhe had a veſted. 
intereſt in the 850 J. 266 
5. Deviſe of perſonal eſtate, the intereſt of 
the whole to be paid to his wife for life, 
and after her death the principal to be paid 
to her ſiſter and her children, or ſuch of 
them as ſhould be then living ; held to be 

a veſted intereſt in the ſiſter and her chil- | 
dren, and the payment only poſtponed till 
after the wife's death. 276 
6. Settlement of 10,0007. the intereſt to be 
paid to huſband and wife for their lives, 
the principal ſubject to the appointment 
of the huſband, and then of the wife, to 
any of the children; and in default of 
appointment to all their children equally at 
twenty-one, or marriage: there were two 
children ; one died in the life-time of the 
father; there was no appointment; the fa- 
ther died: held to be a contingent veſted 
intereſt in the children, and the ſurvivor 
was entitled to the whole after the death of 
the mother. 364 


7. Bequeſt of 3a, ooo /. in truſt for the equal 


and ſeparate uſe of his five daughters equal- 
ly among them and their reſpective chil- 
dren, being 6, oco l. to each; and if any 
of his daughters die, the 6,c00 J. ſhould 
be in truſt for her daughters and younger 
ſons as ſhe ſhould appoint; and for want 
of appointment, equally among them, and 
to the ſurvivors and ſurvivor of them; and 
in caſe there ſhould be none, or all ſhould 
die under twenty-one, or marriage, then 
over: one of the daughters appointed the 
6,000 l. amongſt her children; they all died 
in her life-time, having all attained twenty- 
one; held it was a veſted intereſt in the chil- 
dren on their attaining twenty-one, and 
tranſmiſſible, 
8. Deviſe of reſidue of real and perſonal eſtate 
to the children of A. equally; and if A. 
mall die without leaving ifſue, then over; 
held to be a veſted defeaſible intereſt, and 
the children, as they are reſpectively born, 
hall take the accruing intereſt and profits 
equally. 448 
9. Legacy held not to veſt in the ſon at 
twenty - one, by reaſon that he died in the 
| life-time of his mother. 521 


| 


| 


333 | 


10. Deviſe of an Exchequer annuity to J. 
for life; remainder to ſuch perſon as ſhould 
be heir * of his body at his death; and 
if there ſhould be no ſuch heir male, then 
to the heir male of C. with remainder 
over: J. died without heir male; C. had a 
ſon; and held the annuity veſted in him 
abſolutely, 523 

11. Deviſe after death of his wife to his ſon, 
he paying 600/. out of the land to teſta- 
tor's daughter fix months after his wife's 
death, with power of entry ; one of the 
daughters died before the mother ; held a 
veſted intereſt in the legacy, $75 

12. Settlement of money on huſband and 
wife, Sc.; and if the huſband die, and the 
wife ſurvive, he leaving no iſſue of her 
body, or ſuch iſſue die in the life- time of 
the wife, then the money to go to the 
wife; there was iſſue a daughter, who at- 
tained twenty-one, and died in the life- 
time of her mother; held the daughter 
took a veſted intereſt. 621 

13. Deviſe of freehold houſes to his wife for 
life, remainder to B. in fee, he paying 
thereout to C. and D. 20 J. a- piece three 
months after the death of his wife; C. and 
D. died before the wife; held their repre- 
ſentatives were entitled to the legacies. 703. 


INTERROGATORIES. 


1. Interrogatories and depoſitions being ſup- 
preſſed, leave was given to exhibit new in- 
terrogatories for the examination of the 
ſame witneſſes. 585 
2. Plaintiff in his examination on interroga- 
tories, charged and diſcharged himſelf in 
the ſame ſentence, and held ſufficient ; but 
if they had been in different ſentences, he 
mult have proved the diſchfirge, 589 


INTESTACY. See Kenrs: 


r. If executor dies before he has adminiſter- 
ed the aſſets, what is unadminiſtered will 
not go to his executor, but to the admini- 
ſtrator de bonis non of his teſtator i in truſt 
for the next of kin. 152 

2. H. deviſed his manors, advowſons, &c. 
to truſtees, to pay his ſon 1,000 J. a-year 
out of the rents and profits, and directed the 


reſt to be laid out and ſettled ; a living be- 
7 came 
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came vacant; held the preſentation went 

to the heir at law as undiſpoſed. 165 
3. In caſe of inteſtacy, the grandfather ſhall 

not ſhare with the brother, 191 


JOIN TENAN Cx. 


1. Deviſe of reſidue of real and perſonal 
eſtate to two perſons; the teſtatrix by a 
codicil revokes every legacy given to one 
of them; held the other took the whole. 136 

2. Jointenant deviſes, and after ſevers the 
jointenancy; the will is void. 617 

3. Tenant in tail before marriage, conveys 
the eſtate to the uſe of himſelf and his in- 
tended wife for their lives, remainder to 
the heirs of their body; after marriage, he 
ſuffered a recovery; held the recovery af- 
fected only a moiety. 649 


188 UE. 


Court refuſed to grant an iſſue to try the va- 
lidity of a will of lands in Pennſylvania. 428 


JUDGMENT. Se Dxprs. 


JURISDICTION. 


1. Legacy to a charity in Edinburgh, Lord 
Chancellor would give no direQtions for the 
diſtribution of it. 236 

2. Decree in Exchequer for account, and 
payment of debts, on bill brought by cre- 
ditors; another bill in Chancery by other 

_ creditors for the ſame purpoſe, and decree 
made. 613 


L. 


LANDLORD and TENANT. 


a E of a houſe with exception of 
fire; the houſe is burnt, the tenant 


is not obliged to pay rent till the houſe is 
rebuilt, 619 


LEASE. 


Leaſe for one year, and ſo for two or three 
years, or ſuch further time as the parties 
ſhall think fit, is a leaſe for one year 


Renewal of LEASE. 


1. Leaſe for lives put into ſettlement, one of 
the lives drops, the tenant for life not be- 


| 10. Part of the ſurplus lapſed, held to go to 


ing one vf the ceſtuigue vies, muſt contri. 
bute proportionally to the renewal, 88 
2. Tenant for life of a leaſchold in ſettlement 
renews, or gets an additional term in his 
own name, it ſhall be a truſt for the lives 
of the ſettlement. 668. 715 
3- So if he accepts a ſum of money to give 


up his claim of renewal, the money ſhall 
be ſettled to the old uſes, 734 


LEGACY. 


. Executor promiſed his teſtator to pay cer- 
tain legacies, and therefore they were not in- 
ſertedin the will; held payable outof aſſets. 67 

2. It is of courſe to order ſecurity for a le- 
gacy payable at a future day. 3 

3. Miſtake in the deſeription of a legatee, the 
legacy held good, and went as the teſtator 
intended. 374 

4. Legacy in truſt for poor diſſenting mini- 
ſters living in any county, not void ſor 
uncertainty. 524 

5. Legacy to grandchild payable at twenty- 
one, and maintenance in the mean time; 
the grandchild died before twenty-one ; his 
adminiſtrator not entitled to receive the 
legacy, till ſuch time as the infant would 
have attained twenty-one. 588 

6. Bequeſt of reſidue to grandchildren ; held 
to extend to great grandchildren. 603 

7. By bequeſt of houſehold furniture, which 

ſhould be within or upon the premiſes at 
her death, plate, which was very conſider- 
able, but was proved to be in uſe, and 
ſuitable to the rank of the teſtatrix, and 
pictures which were hung up, and linen, 
were held to paſs; but not books. 605 
By bequeſt of plate, &c. and ſtoves of all 
Kinds, and other goods and chattels what- 
ſoever, which ſhould be in and about his 
dwelling-houſe at T.; held running horſes 
paſſed. | 612 

9. By bequeſt of all his drawings and pic- 
tures ; held pictures bought after making 
the will paſſed. 641 


the next of kin, and not to executors. 709 


Abatement of LEGacy. 


Legacy and annuity to his wife in lieu of 


dower ; on deficiency of aſſets, held the 
wife 
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wife ſhould not abate with the other le- 


gatees. 244 
Specific LEGAcy and LEGATEE. | 


1. Specific legatee of a mortgage is not 
bound by the account ſettled between the 
executor of the mortgagee and the mortga- 
gor. | 17 

2. Legacy of 2,000/. ſtock in the public 
funds; the teſtator had at the time of mak- 
ing his will, juſt 2, ooo J. in the ſtocks; 
he afterwards fold part, and other part 
was turned into annuities by act of parlia- 
ment; held not a ſpecific legacy. 37 

3. One bequeathed 2,000 /. which appeared 
to be due on the laſt ſettlement with his 
partner, if he did not draw it out of 
trade; held to be a ſpecific legacy. 309 


4. Teſtator enumerates his mortgages, bonds, 


and notes, and then gives an annuity out of 
the intereſt, and deviſes the principal ſums, 
and the overplus intereſt to a college; held 
not a ſpecifie bequeſt, but of money, 566 


Ademption, and annulling a Lxcacr. 
1. Deviſe of a leaſe is ademed by the renewal 


of it aſter the will, 571 


2. One gives a ſpecific legacy, and afterwards 
aliens it, or calls it in; if no cauſe can be 
aſſigned for it, it is an ademption; but 
not, if a cauſe can be aſſigned. 401 

3. Bequeſt of a ſum of money due on mort- 
gage, the principal and intereſt being great- 

ly increaſed, the teſtator agreed to accept 
a compoſition ; held not an ademption. 26. 

4. Diſtinction between a voluntary and com- 

pulſory payment of a ſpecific legacy being 

or not an ademption, ſaid not to be well- 
founded. 401. 566 


LIEN. 


1. Bills ſent by a merchant to be applied 
to a particular uſe, the correſpondent 
to whom they are ſent becomes bank- 
rupt before the money is received; the 
merchant has a lien on the bills, and ſhall 

be preferred before the general creditors ; 

aliter if the bills are ſent on general ac- 
count. DW 

2. One ſells an eſtate, and takes bond for the 
conſideration ; held he had no lien on the 


eſtate againſt the creditors of the pur- 
| chaſor. 55 724 


LIMITATION of real Eſtate. 


Deviſe to wife during widowhood, with te- 
mainder over ; the remainder over takes 


effect by way of limitation over on death 
or marriage. 209 


LIMITATION of perſonal Eftate. 


1, Bequeſt of bank ſtock to his daughter for 
life, remainder to ſuch child or children of 
thedaughter as ſhould be living at her death ; 
and if the ſhould not leave any, or all ſhould 
die without iſſue, then to J. S.; the daugh- 
ter had a ſon born at the time of making 
the will; held the words dying without 
i ue to mean without leaving iſſue, and the 
limitation over to J. S. good. 122 

2. Bequeſt of perſonal in moieties to his two 
daughters; and in caſe either die without 
iſſue, the whole to the ſurvivor ; and in 
caſe one of them, naming her, ſhall die 
without iſſue after his deceaſe, then her 
ſhare to. go to S. B.; held thoſe latter 
words were to be conſtrued without ius 
at her death. 72 


Conditional L1MITATION. 


Deviſe to 7. H. in fee after two prior limit- 
ations in tail, on condition he pay 100/. to 
A. B. at or ſoon after his coming to poſ- 
ſeſſion of the eſtate, and for non-payment 
the eſtate to go to A. B.; held to be a 
conditional limitation of the eſtate. 230 


Statute of LIMITATIONS. 


| Whether a deviſe for payment of debt revives 


a debt which is barred by the ſtatute of 
limitations. | 231 


LITERARY PROPERTY. 


The author of a farce permitted it to be per-- 
formed, for which he received a premium, 
but never publiſhed it ; it was taken down 
in ſhort-hand at hearing it performed, In- 
junction granted to reſtrain printing and 
publiſhing it. 694 


LUNATIC. 


1. Lord Chancellor would not allow the com- 
- mittee of a lunatic any thing for his trouble, 


but under the particular circumſtances of 
| 9 8 the 


2 
A 
F 

* 
— 

« 
> 


uh 
ed ee — on „ 


—— Cc rr „ 
. 


INDEX TO THE PRINCIPAL MATTERS. 


the caſe, increaſed the allowance in main- 
tenance. 78 
2. Whether the ſtatute of 4 G. 2. extends to 
lunatics at large, or only to lunatics of 
whom the cuſtody has been granted under 
the great ſeal. 80 
3. Whether it extends to ſuch of whom a cu- 
rator has been appointed abroad. ih. 
4. It is a rule never to change the property 
of a lunatic, nor to alter the ſucceſſion of 
it. ib. 
5. Inſtances of power exerciſed by the great 
ſeal over the Oy and property of lu- 
natics. 81, 82 
6. The committee has a lien on the lunatic's 
eſtate recovered by him; the ſolicitor con- 
cerned for him was declared to ſtand in the 
place of the committee, and to have a lien 
for his bill. 102 
7. Committee appointed of a lunatic's per- 
ſon and eſtate, with reſtrictions not to re- 
ceive any of the eſtate, and a receiver was 
appointed. 
$. Commiſſion of lunacy ordered againſt a 
perſon who was abroad at St. Venant, to be 
executed in Eſſex, where the manſion-houſe 
was. | 109 


9. Lord Chancellor can make an order in a 


lunatic's affairs after his dead. 706 
10. Mortgage on a lunatic's eflate paid off 
with his money, and the mortgage term 
ordered to be aſſigned in truſt to attend 
the inheritance ; and held not to go to his 
next of kin, 706 


M. 


ARRIA GE. Sz Connirtion in 
RESTRAINT. 


Feme ſurrenders copyhold to the uſe of the | 


will, and afterwards marries; the mar- 
riage ſuſpends the ſurrender, if not make 
it void. 627 


MERCHANT and FACTOR. 


1. A factor gains a lien on goods conſigned 
to him for the balance of his account, and 
may retain for ſuch balance; but if he lets 
the owner take poſſeſſion, he loſes his 
lien. 


252 


104 


, 


— 
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2. Bills ſent by a correſpondent to a mer. 
chant to be applied to a particular uſe, if 
the merchant becomes bankrupt before the 
money is received, the correſpondent has 

a ſpecial lien thereon, and ſhall be preferred 
to the general creditors of the bankrupt , 
aliter if the bills were on. a 3 ac 

. Count, 297 


MERGER. 


If the fee of an eſtate comes to a perſon 
who has an equitable charge upon it, the 
charge merges, unleſs he ſhews his inten- 
tion that it ſhall not. 246 
2. But not if an eſtate tail comes to him. ;, 
3- Owner of an eſtate becomes entitled to a 

charge upon the eſtate ſecured by a term 
veſted in truſtees; it ſhall merge for the be. 
nefit of the heir, except in caſe of creditors 
or infancy. 600 

4. Deviſe of real eſtate in truſt to ſell and pay 

_ debts, and then to A. for life, remainder 
to truſtees to preſerve, c. remainder to 
his firſt, &'c, ſons in tail, remainder to 
himſelf in fee. A. pays off the debts, and 
the truſtees under the will convey the eſtate 
to other truſtees, for 500 years in truſt, at 
requeſt of A. by mortgage and ſale to raiſe 
the money advanced by A. with remainder 

as in the will. A. died without iſſue; held 
the term did not merge, but the money 

ſhould be raiſed for the next of kin. 753 


MONEY. Sz ELECTIOx. 
Truſt money followed into land. 


MORTGAGE. 


1. Executor of mortgagee lends money to 
morgagor on bond ; he may tack the bond 
to the mortgage as againſt the heir or de- 
viſee of the mortgagor, but not againſt 
creditors, if the eſtate is charged with paJ- 
ment of debts. 625 

Two ſeparate mortgages of different eſtates 
to the ſame perſon; a purchaſor of the equi- 
ty of redemption of one of them cannot fe- 
deem the mortgage upon that eſtate oni, 
he muſt redeem both. 733 

3- Forecloſure of the firſt tenant in tail wil 

bind the remainders, 504 


MORT- 


499 
4 


MORTMAIN, 


1. Deviſe of lands to be fold, and after pay- 
ment of debts and legacies, the reſt of the 
money to a charity; the deviſe to the cha- 
rity held void. 20 
2. Deviſe of reſidue of eſtate to a charity; it 
conſiſted int. al. of a leaſehold eſtate; held 
void as to the leaſehold. 155.216 

3. Bequeſt of money to a charity to be in- 
. - veſted in the public funds till the whole can 
be laid out in land to the ſatisfaction of 
certain truſtees ; held not void. 210 

4. Deviſe to the ſellows and ſcholars of a 
college is within the exception in mort- 
main act, 9 G. 2. and good. 351 

5. One poſſeſſed of a leaſe under the crown to 


ſhips, deviſes it to a charity ; ; the deviſe is 


void. 367 
6. Rector bequeathed money to be laid out in 


ſtatute of mortmain. 373 
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; 


14. Legacy to be laid out in repairing the free 


lay chains in a part of the river, to moor 


building a parſonage houfe on the glebe of 1 
the rectory; and held not to be within the | 


mortgage money to be applied, in the firſt 
place, to pay debts. 635 
12. Bequeſt of money to the corporation of 
Q. Anne's bounty to augment poor vicar- 
ages is void by the ſtat, of mortmain, 
the corporation being bound by their rules 
to lay donations out in purchaſe of land. 
636 

13. Deviſe of land to be ſold, and part of the 
money given to charity ; the deviſe to the 
charity is void, and ſhall go to the heir at 
law as ſo much of the eſtate undiſpoſed, 
and not to the reſiduary deviſes. 643 


chapel of Grendon is not within the ſtat. of 
mortmain. 65r 
1 5. Deviſe of 1,000/. by ſale of land for the 
purpoſe of bringing water to the town of 
C. for the uſe of the inhabitants is void. 651 
16. Deviſe of money to the miniſter and 
churchwardens to erect a free ſchool in the 
pariſh held void, 751 


| 
| 
| 


N. 


7. Bequeſt of reſidue of perſonalty by will 
| © before the ſtatute of mortmain, to be laid 
dut in land, and ſettled to certain charities ; 
dy a codicil made after the ſtat. he gives 

legacies, and confirms his will; held the 

codicil operates as a new will of the per- 

fonalty, and the deviſe is void. 451 
8. Deviſe of land in truſt to build a college in 
Cambridge, to be performed with the appro- 
bation and licenſe of the crown, held good 

though the truſtees were all dead. 550 
9. Deviſe of freehold and leaſehold to be ſold, 
and out of the money to buy land, and 
build an alms-houſe, c.; held void both | 
| as to the buying land, and building an 

alms- houſe. 614 


the money to be laid out in ſuch chari- | 
table uſes, as near to her intention as could 
be and the laws would permit; held void, 


11. ” Device of the reſidue of his effects, mort- 
gages, bonds, c. to charity; it is void de- 
viſe by the ſtat. of mortmain as to the | 


7 


10. In caſe the particular charity directed 
could not take place, the teſtator directed 


614 | 


mortgagees; but the court ordered the | 


NOTICE. 


RUSTEES having right of ele. 
ing a vicar, muſt give notice of a 
meeting for the purpoſe, „ ua 
2. Notice to one executor of a debt will not 
affect the other executor who had not no- 
| tice. 160 
3. Notice of ancient marriage articles, by 
which an eſtate is agreed to be ſettled on 
huſband for life, remainder to the heirs of 
his body, ſhall not affect the title of a pur- 
cCũhaſor from the huſband by reaſon of the 
modern way of carrying ſuch articles into 
| 
| 
ö 


| 


execution. 285 
4+ If a purchaſor cannot make out a title, 
but through a deed which leads to a fact, 
he will be 2 with notice of that fact. 
311 

8. Purchaſor of land in a regiſtered county, 
whoſe conveyance is regiſtered, ſhall be 
affected by notice of a prior purchaſor, 
whoſe deeds were not regiſtered, and be 


poſtponed to him. 436. 624 
6. Notice to agent is notice to the princi- 
pal. ib. 
f 7. Prior 
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7. Prior incumbrancer cannot turn intereſt | 
into principal to the prejudice of a ſubſe- 
quent incumbrancer, after notice, 612 

8. Regiſtration in Middleſex under the 
ſtatute of an equitable eſtate, is not of itſelf 
notice to a ſubſequent legal mortgagee, ſo 
as to take from him his legal advan- 


tage. 678 


O. 
OPTIONS. 


1. N option is Joſt by the death or 
tranſlation of the biſhop who granted 

it. 101 
2. Executor of the archbiſhop cannot preſent 
after the death of the biſhop, though the 
vacancy happened in his life-time ; but it 
fails to the crown, 16, 


P. 


PAPLIS T. 


NE by will appoints a certain perſon to 
ſell his eſtates for payment of debts and 
legacies ; bill by creditors. and legatees, 
who are papiſts, to be paid ; and held en- 
titled. | 320. 767 


PARAPHERNALIA. 


Court refuſed to give a widow ſatisfaction out 
of the real eſtate deviſed, and charged with 
debts, for her paraphernalia, which had been 
ſold to pay her huſband's debts. 6 


PARLIAMENT, 


Tenant in tail obtains an act of parliament 
enabling him to charge the eſtate ; the re- 
mainder-men are bound, though they are 
not excepted in the ſaving clauſe. 697 


PARTITION. 


1. Between an adult and an infant, as the 
infant has time to ſhew cauſe till twenty- 
one ; the conveyance from the adult or- 
dered to be reſpited till the ſametime. 197 
2. Bill for partition is matter of right, and of 
courſe. 236 
3. The difficulty in making a partition is no 
objection to the making a decree for a parti- 


tion. 5 89 


MATTERS. 
PART-OWNERS. 


One part-owner of a ſhip freights it contrary 

to the expreſs diſſent of the other; the ſhip 
and cargo are loſt, the loſs falls wholly on 
the part-owner who freights. 255 


PENDENTE LITE. 


Deviſe of land charged with payment of 
debts ; if the deviſee ſells pending a ſuit 


for ſale and payment of debts, ſuch an ali. 
enation is void. 676 


PLEA, 


A plea of title derived from one entitled to 
the reverſion, and not being in poſſeſſion, 
muſt ſet out how he became entitled. 421 


PORTIONS. 


1. Settlement by father and ſon, after mar- 
riage of the ſon, on the ſon and his wife for 
their lives, remainder to Robert the grand- 
ſon and his heirs male in ſtrict ſettlement, 
remainder to truſtees for 200 years ; the 
truſt was declared to raiſe portion for the 
daughter of the ſon on the death of the 
grandſon without iſſue male; a power was 
given to the grandſon to jointure ; the 
grandſon marries, and executes the 
power, and died without iſſue male; held 
the portion not raiſeable till after the death 
of the jointreſs. 335 

2. Portions for daughters in caſe of failure of 
iſſue male, ordered to be raiſed in the life- 
time of the mother. 633 


POWER of ATTORNEY. 


Power of attorney to receive the freight and 
profits of a ſhip which was let to govern- 
ment, and to compare and tranſa& with the 
commiſſioners of the navy ; the attorney 
ſettles with the commiſſioners, and receiving 
a navy bill to the principal for the balance, 
ſells it without the knowledge of the prin- 
cipal, and indorſes his name as attorney 
for the principal; held the ſale good. 184 


POWERS. 


Execution of PoWER. 


1. Land ſettled in jointure under a power, 


and intended to be to the full extent of it; 
© 
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but afterwards by the falling of the rents, 
they became deficient ; the deficiency made 
good by virtue of the words of requeſt for 
that purpoſe in a codicil. 3 
2. Power to make proviſion for younger chil- 
dren by deed, executed by will, and held 
good, 64 
3- One having power to jointure, executed it 
to the full extent; but it was agreed the 
wife ſhould have only 201. a-year, and the 
reſt of the rents ſhould go to pay his 
debts, and then as he ſhould appoint ; 
held fraudulent againſt the remainder-man, 
except as to 201, a- year. 233 
4. Eſtate ſettled after death of the father and 


mother on ſuch child as the father, with 
the conſent of truſtees, ſhould appoint ; and 


in default on the firſt, Ec. ſons; the father, | 


by miſrepreſentation, prevails on the truſ- 
tees to conſent to his appointing to his 
younger ſon; the appointment ſet aſide. 
272 

5. By marriage articles huſband had power 
of appointment to any one or more children 
of the marriage, by deed of appointment, 
in which his eldeſt ſon joined; he appoint- 
ed part of the eſtate to his eldeſt ſon and 
his iſſue ; and held good, 289 
6. Tenant for life with power to jointure 
400 l. a- year, on marriage articles cove- 
nants to convey lands in, Ec. of 400 l. 
a- year clear of taxes; after the marriage, 
he made a ſettlement which recites the 
power and the articles, and conveys cer- 
tain farms, which are expreſſed to be of the 
yearly value of 40) J. and a penſion of 
41. a- year, deducting 12 J. a-year for boots, 
and covenants, if it ſnould be leſs than 4004. 
a-year, to make good the deficiency: on 
bill to make up the jointure 400 J. clear, 
held it was a miſtake in the articles, which 

| were.not intended to exceed the power. 424 
7. The value of the jointure to be taken at 
the death of the huſband, and the deficiency 
of 4001. a- year to be made good, ib. 
8. Feme being legally ſeiſed of a fee, on mar- 
riage reſerves a power to diſpoſe of it by 
deed or will, and the huſband covenants to 
confirm ; after the marriage, by leaſe and 
releaſe reciting the power, ſhe conyeys the 


| 


eſtate ; held not good as an execution of 
the power, and nothing paſſed. 467 
9. A woman on marriage reſerves a power 
to diſpoſe or her preſent or any future eſtate 
by deed or will ; a deviſe held a good exe- 


cution of the power, the legal eſtate being 
in truſtees, | 468 


| 10. Covenant in marriage articles that the 


wife ſhould have power to diſpoſe of her 
eſtate by deed or will ; huſband and wiſe 
convey by leaſe and releaſe ; held void. 467 
11. Power to appoint to nephews and nieces 
executed by appointment of part to a ne- 
phew in law in truſt for his children ; and 
held void. 514 
12. Huſband on marriage gives bond with a 
condition empowering his wife to diſpoſe 
of her freehold eſtate by deed or will; ſhe 
deviſes it ; held good, though the wife was 
ſeiſed of the legal intereſt, | 565 
13. Power given to wife by will to diſpole of 
real and perſonal eſtate to her children as 
ſhe ſhould think proper; there were ſeve- 
ral children; the eldeſt was provided with 
an eſtate, the others had ſcanty proviſions ; 
ſhe appointed only a guinea to the eldeſt, 
and held good. 660 
14. Tenant for life of an eſtate in which were 
mines, with power to leaſe for twenty-one 
years in poſſeſſion, lets for twenty-ſix years, 
without reference to the power, and before 
the expiration of a formerleaſe, to one of the 
leſſees of that leaſe, reſerving the rent for 
the land, and a certain portion of ore for 
the mines; held a good execution of the 
power. | 740 


PRESENTATION. 


1. A joint truſt; the biſhop refuſes unleſs 
they all join, he is not compellable by 
quare impedit to accept the preſentation of 
the majority. 83 

2. Right of preſentation to a chapel of eaſe, 
held to be in the vicar of the motber- 
church, under ſtrong circumſtances in fa- 
vour of the inhabitants, 528 


PRINCIPAL and SURETY. 


Principal and ſurety in a note payable by in- 
ſtalments, principal is diſcharged under the 
inſolvent debtors act, after one payment 

9 T 
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was become due. Bill by creditors, and 
decree againſt the ſurety, and he to have 
ſatisfaction over againſt the aſſets of the 
principal for what was due for the firſt pay- 
ment, and the common decree for ſatiſ- 
faction over for the other payments. 61 


PRINTS. 


Stat. 8 E. 2. c. 13. relative to prints, pro- 
tects only the maker and deſigner. 164 


PRIZE. 


Queſtion upon the right of inferior flag officer 
to have prize and bounty under the king's 
proclamation, I41 


PROCHEIN AMY. 


Court ordered a new prochein amy to be ap- | 


pointed on the death of the former, after 
decree, on the application of the defend- 
ant. 398 


PROMISE. 


One promiſes if the widow of the inteſtate 
would permit him to be joined with her in 
the adminiſtration, to make good the defi- 
ciency of aſſets to pay debts ; held binding, 
and not within the ſtatute of frauds. 330 


PROVISO. 


1. Proviſo to reſtrain alienation being an- 
nexed to an eſtate tail, held void. 379 
2. Proviſo in a will, giving the rents and pro- 
fits from the tenant in tail, till he attained 
twenty-ſix; held repuguant to the eſtate, 
and void, 479 


PROXY. 


Truſtees for a pariſh having right of electing 
a vicar, cannot vote by proxy, 82 


PURCHASER. 


1. A purchaſer may protect himſelf againſt 
dower, by having got an aſſignment of a 
term, | 6 

2. Deviſe to ſell and pay debts generally; a 
purchaſer is not bound to ſee to the applica- 
tion of the purchaſe money. 188 

3. One buys an eſtate by private contract 
after a bill brought by creditors for ſale of 
it, and ſubmitted to by the parties, and 


having notice of the ſuit, the ſale was ſet 


alide. 676 
4. Purchaſe for a valuable conſideration bong 


fide, held a good defence, though the con. 
ſideration was much leſs than the real va- 


lue. 764 
R, 
RECEIVER. 
1. OURT will not appoint a receiver 


when the matter in diſpute depends 

on a legal title, unleſs ſtrong grounds of 
title are ſhewn, and the rents are in dan- 
ger. 311 
2. Receiver continued of an infant's eſtate on 
giving ſecurity by his own recognizance 


only. 599 
RECOMMENDATION. 


One deviſes to eldeſt ſon, and if he die with- 
out ſon or ſons in his life-time, or in due 
due time after his death, recommends to 
him ro deviſe, &c. to his brother ; held 
a recommendation, not a truſt, 686 


RECOVERY, Common. 


1. Tenant in tail with a ſubſequent condition 
of marriage. with conſent, ſuffers a reco- 
very; and held the condition was deſtroyed. 

| 325 

2. Father tenant for life, remainder to firſt, 
Sc. ſons in tail; the eldeſt fon on mar- 
riage conveys the eſtate by leaſe and releaſe 
to the uſe of himſelf and wife, and ifſue of 
the marriage in ftrit ſettlement ; after- 
wards the.father and ſon ſuffer a recovery 
of the eſtate to the uſe of a mortgagee for 
years; held the recovery ſhould inure to 
the uſes of the ſettlement. 526 

3. Tenant for life of an equitable eſtate du- 
ring the life of another, with legal re- 
mainder to himſelf in tail, and legal re- 
mainder over, ſuffers a recovery ; held the 
legal remainders over not barred. 545. 699 


REFERENCE. 


If a bill be referred for ſcandal and imperti- 
nence, and ſo reported; if exception is 
taken to the report, and allowed, the de- 
fendant 


1 


ſendant ſhall have coſts ; aliter if for mat- 
ter of irregularity. 464 


REGISTRATION. 


1. Though a ſubſequent conveyance of land 
in a regiſtered county, being regiſtered, 
will take place at law of a prior convey- 
ance, which is not regiſtered, yet in equi- 
ty it ſhall not, if the purchaſer had notice 
of the prior conveyance, 436. 624 

2. Regiſtration in a regiſtered county is not 
notice of itſelf. 678 


RE HEARIN G. 


1. Decree ni on the defendant not appear- 
ing made abſolute, and two years after- 
wards ordered to be reheard on terms. 89 

2. On rehearing, depoſitions may be read 
which were not read on the original hear- 


ing. 90 
3. If decree is made by conſent of counſel, 
the cauſe cannot be reheard. 229 


RELATION. 


1. Bequeſt to ſuch of the neareſt relations of 


the family of E. as his executors ſhould 
think the greateſt objects of charity; held 
to be confined to ſuch as would take un- 
der the ſtatute of diſtributions, 70 
2. Bequeſt to poor relations, held to mean 


next of kin who are poor and objects of | 


charity. 507. 595 
3. So to the moſt neceſſitous relations. 636 
4. Bequeſt to his brother to diſpoſe amongſt 

ſuch of teſtator's poor relations as he ſhould 

think fit; held not confined to the next of 

kin. 729 


REMAIN D E R. 


Croſs REMAIN DER. 


1. Feme covert under a power deviſes to her 
huſband for life, remainder to her firſt and 
other ſons by him in tail male, remainder 
to her daughters by him in tail general, and 
in default of ſuch iſſue over; held to raiſe 
croſs remainders between the daugh- 
ters. 468 

2. Croſs remainders by implication under 
marriage articles. 663 


FEEL... 2. 


1188. 


' 


| 


STEWARD. 


INDEX TO THE PRINCIPAL MATTERS. 


* 
SATISFACTION. 
1. DRESUMPTIVE atisfaction ot 
a debt, 231 


2. Portion given by a father by will, is ſatiſ- 
fied by a portion advanced in his life- 
time, 325 
3. Declaration in deed of ſettlement pro- 
viding portions , for daughter, that if any 
lands ſhould come from the father, they 
ſhould he taken as part of the portions ; 
an eſtate tail being deviſed by the father, 
was conſidered as part ſatisfaction, accord- 
ing to the value of it. 325 
4. Deviſe to his wife held to be intended a 
ſatisfaction for dower, 466. 682. 730 


SETTLEMENT, 


Court refuſed to rectify a ſettlement which 
varied the intereſt of an adult from what 
it appears to be under the articles, _ 315 


SEQUESTRATION. 


Court refuſed to order periſhable goods taken 
under a ſequeſtration, for want of an an- 
ſwer, to be ſold, till the cauſe came on to 
be heard; and on the bill being taken pro 
confeſſo, ordered, 421 


SOLICITOR. 


1. A ſolicitor proſecuting a ſuit to decree has 
a lien on the eſtate recovered in the hands 
of the perſon recovering for his bill, but not 
in the hands of his heir, unleſs it is ne- 
ceſlary to revive the ſuit, in which caſe the 
lien is revived, FO2 

2. Solicitor or attorney cannot bring a bill in 
equity for their bill, 109 


Sce TRUST and TRUSTEE, 


"'SUPPLICAVIT. 


1. Commitment on ſupplicavit for want of 
ſureties muſt not tend to perpetual im- 
priſonment. 63 

2. If nothing new happens, it is uſual to diſ- 
charge the party at the end of a year; ſome- 
times the court has leſſened the ſecurity re- 


quired, ib. 
3. De- 


b 


| 
| 
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3. Denying the fact is not cauſe todiſcharge | 


the order; nothing is, but proof of com- 
bination and contrivance. 240 
4. Court refuſed to diſcharge ſupplicavit after 
a year, it being granted againſt the huſband 
on the application of the wife, and the cauſe 


of the original ill uſage ſtill ſubſiſting. 333 


T. 


TENANCY i= COMMON. 


EVISE of profits of land in truſt for 
his fix younger children, to be diſtri- 
buted amongſt them in joint and equal pro- 
portions, held tenancy in common. 656 


TENANT for LIFE. 


Court refuſed to compel tenant for life to re- 
pair, or to appoint a receiver with power 
to repair. 395 


TENANT # TAIL, See ESTATE TAIL. 


TERM to attend Inheritance. 


1. Owner of an eſtate may ſever a term aſ- 
ſigned to attend the inheritance, 282 
2. Purchaſor for a valuable conſideration 
without notice, by taking an aſſignment of 
ſuch a term, may protect himſelf from meſne 
incumbrances, ib. 


TESTAMENTARY SCHEDULE. 
One by a paper writing gave what Mrs. T. bas 


that was his ; held to paſs what ſhe had in | | 


her hands at the time it was made, not what 
ſhe had at the teſtator's death, 280. 592 


TITHES. 


1. Modus that the occupiers of lands or te- 
nements within certain villes, not being 
part of the demeſnes of the monaſtery of 
C. have or ought to pay for tithe hay, viz. 
for tithe hay of C. 3os. for A. 20s. &c.; 
held good. 41 
2. Tithe milk muſt be ſet out in the occu- 
pier's own veſſels at the known milking- 
place; and the parſon is to fetch it, and 
put it into veſſels of his own, 72. 
3. Eaſter offerings are due of common right. ib. 


+ 6 The lops and tops of ancient pollard oaks 


and aſhes are exempt from tithes, 130 
5. The uſe to which wood is applied does not 
determine the right to tithes, | th, 
6. A cuſtom in a pariſh to reckon beech 
wood of twenty years growth, timber, is 
good, | | 135 
7. The time for paying tithes of ſheep 
is at ſhearing ; the tithe of woot is fa. 
tisfaction of paſturage for the year paſt, 

| 149 

8. If after ſhearing the occupier depaſtures 
ſheep, and ſells them before ſhearing time 


comes again, he muſt pay tithes for ſuch 
paſturage. ib. 


9. The manner of inſiſting in an anſwer that 


lands are part of the poſſeſſion of one of the 
greater monaſteries, and diſcharged from 


tithes, 291 
10. A fother of hay held too uncertain for a 
modus. 365 


11. Modus for modern orchards directed to 
be tried. Ok 376 
12. Modus fot” apples ſet out in a confuſed 
manner in an anſwer, and a copy of a pa- 
per writing being produced, which the de- 
fendant had from the ſteward of a gentle- 
man, in which it is ſaid cyder 24. per 
hogſhead, ſent to trial whether a modus of 
2d. per hogſhead throughout the pariſh, 
aro e 

13. An allotment to the rector in lieu of 
tithes, under an agreement to which the or- 
dinary was part, and a decree confirming 
it; held not to bind the ſucceſſor. 510 
14. Modus inſiſted for clover, held a miſ- 
take, and trial directed whether ſuch a 
modus for graſs. 563 


TRUST and TRUSTEE. 


1. Deviſe of real and perſonal eſtate to truſ- 
tees, their. executors, adminiſtrators, and 
aſligns, in truſt to pay certain annuities and 
legacies out of the rents and profits of his 
perſonal ; and if not ſufficient, out of rents 
and profits of his real eſtate ; held the 
truſtees took the inheritance, and not à 
chattel intereſt in the eſtate. 93 

2. Archbiſhop Potter deviſed his options to 
truſtees, regard being had in the diſpoſing 

10 thereof 
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thereof according to their diſcretion to 
his eldeſt ſon, - ſons-in-law, c.; held 
to be a perſonal truſt; and one of the 
options becoming vacant, one of the truſ- 
tees prefented the other to it; and held 
good, he being within the deſcription in 
the will. 98 
3- Truſtee pays money to a banker who is 
at the time in credit; but afterwards fails; 
the truſtee is not anſwerable. 219 
4. Steward, employed in the receipt of rents, 
took bills in the country from perſons of 
credit at the time, in order to return the 
money to London; the bills are proteſted, 
and the money loſt; the ſteward is not 
anſwerable. | ib. 
5. Deviſe of reſidue in charity, as her execu- 
tors or ſurvivors ſhall think fit; held a per- 
ſonal truſt confined to the executors. 309 
6. Tenant for life under a will, with power 
to cut down ſuch trees as four perſons 
named in the will ſhould allow or direct; 


the power, and, the truſtees being dead, the 
check devolved on the court. 508 
7. In conſideration my wife has promiſed to 
give what I ſhall give her, to her and my 


children at her death, I give her, c.; held 


a truſt for her children after her death. 519 
$. Deviſe to wife, not doubting ſhe will diſ- 
poſe of the ſame amongſt my children, a 
truſt for the children as ſhe ſhould ap- 
point. 520 
9. Legacies to charities, with directions that 


the qualification of the perſons and the 


charities ſhould be at the diſcretion and 
choice of his executors ; being duly weigh- 
ed and conſidered, held a truſt, and went 
to the ſurviving executor, 584 
x0. Truſtee cannot ſell by private contract 
after bill þrought by creditors for ſale, and 
ſubmitted to. 676 


11. Deviſe of his undivided moiety of ſugar- | 


houſes and ſtock in trade to his ſon E. C. 
nevertheleſs, in caſe his ſon E. C. ſhall! depart 
this life without a ſon or ſons, then and 
in ſuch caſe he recommended it to him to 
give the ſugar-houſes and ſtock to his other 
ſon, the plaintiff in the cauſe; E. C. died 
without having a ſon, but leaving a 
daughter ; held it was not a truſt for the 


held the check neceſſary to the execution of 


| 


other ſon, but a mere recommenda- 
tion. 686 
12. Decree for performance of a truſt, giving 
great latitude to the diſcretion of the truſ- 
tees. | 708 
13. Deviſe of 20,0001. in truſt for poor re- 
lations who ſhould claim within two years; 
one claimed, and the claim allowed and a 
ſum of money ordered, but ſhe died before 
it was paid; ordered to be paid to her exe- 
cutor. ib. 
14. Another claimed, but died before any 
part of the legacy was applied; ordered 
her executor to be paid what the truſtees 
ſhould think proper. 711 
15. One within the deſcription in ventre ſa 
mere at the death of the teſtator, and born 
ſoon after; his claim was not allowed. ih. 
16. Court refuſed to compel a truſtee to pre- 
ſerve contingent remainders to join in a 
recovery, for the purpoſe of ſelling the 
eſtate, and defeating the remainders. 774 


Reſulting Txusr. 


1. A wife, executrix, having a legacy, is a 
truſtee of the undiſpoſed reſidue for the 
next of kin, 126 

2. Reſulting truſt of copyhold eſtate, as well 
as of freehold, is within the ſtatute of 
frauds, 151 

3. Tenant for liſe of a leaſehold eſtate under 
a ſettlement renews the leaſe, or gets an 
additional term in his own name; it ſhall 
be a truſt ſor the uſes of the ſettlement. 

668. 715. 

4. Executors had each a legacy; the reſidue, 
which was deviſed, became lapſed ; held it 
ſhould go to the next of kin. 7 


69 
5. One deviſes his eſtate to be ſold, and 


gives the reſidue of money to ariſe by ſale 
to ſeveral uſes, inter alia, part to a 
charity, and made reſiduary legatee; the 
charity-legacies being void ſhall go to the 


heir, 643 
TRIAL, nw. 
1. On iflue directed the judge certified that 


the weight of evidence was againſt the 
verdict ; a new trial ordercd, 210 
2. Ordered for miſdirection of the judge. 323 


9 U TURN. 
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TURNPIEE. 


= 


Exception of gardens in a turnpike act, held 
to extend to grounds planted with garden- 
ſtuff. 105 


U. 
US UR V. 


N E agrees to lend money on mortgage; 

he ſells ſtock which was under par, and 
advances the money raiſed by ſale, and takes 
ſecurity for the nominal ſum ſold, and in- 
tereſt for it ; held uſury. 371 


W. 


WARD of the Court, 


1. IT is a contempt to marry a ward of the 
court, without leave of the court, 
though the father of the infant is living. 
301 

2. Mere filing a bill is ſufficient to make an 
infant a ward of the court, | 10. 
3. One complained of for marrying a ward 
of the court without leave, his perſonal 
attendance in court was diſpenſed with. 602 


WARRANTY. 


General implied warranty is controlled and 
| reſtrained by particular covenants. 250 


WASTE. 


Termor at a ground-rent may have injunc- 
tion againſt his leſſee to ſtay waſte, 105 


WILL. See TESTAMENTARY SCHEDULE. 


1. Court ordered a will to be delivered by 


the regiſter of the eccleſiaſtical court to a 


ſolicitor, to be produced at the hearing. 343 
2. Will, to paſs cuſtomary freeholds where 
there is no cuſtom to ſurrender to the uſe 
of a will, muſt be atteſted according to 
the ſtatute of frauds, | 


299 
3. A will held to be contingent, and void in 
the event, | 557 


| 4. A. covenants to levy a fine to the uſe of H. 


Revocation of a WILL, 


I. Ce/luique truſt of a leaſe for years, by will 
directs his ſon J. ſhall have the diſpoſal of 
the Teaſe; he afterwards renews it in tru. 
tee's name, and took the ſame declaration 
of truſt for himſelf ; held no revocation, 28 

2. Q.: Whether a codici] atteſted by three wit. 
neſſes, revoking ſome legacies in his will, 
and giving them to other perſons, and 
which the teſtator declares to be part of his 
will, is a republication of his will to paſs 
after purchaſed land. £ En 5 4 93 

3. One, entitled to an eſtate in fee under a co- 
venant from his wife in marriage-articles, 
deviſes it; after he and his wife ſuffer a re. 
covery of the eſtate to ſuch uſes as they 
ſhould appoint, and, in default of appoint- 
ment to him in fee ; held a revocation of 
the will. 116 


for a term of years by way of mortgage, 
remainder as A. ſhould appoint; fine was 
levied ; A. deviſes the fee to H. and after- 
wards covenants for 5 s. that the fine ſhall 
enure to H. in fee ; held a revocation of the 
will. 215 
5. Deviſe of all his manors, advowſons, Cc. 
he afterwards conveyed an advowſon to 
truſtees to preſent F, F. when a vacancy, 
and then in truſt for himſelf and his heirs; 
held the deviſe of the advowſon revoked. 

| FR 1 2224 

6. One partner, entitled to nine-twelfths of 
the profits, deviſed one-ninth to the other 
partners; he afterwards renews the partner- 
ſhip, and gives them a greater intereſt than 
they had' before; held not a revocation of 
the deviſe, 260 
7. Oneby will deviſed his realeſtate; he after- 
wards, having an intention to marry, by 
deed conveyed it to the ſame uſes till mar- 
riage, and then to himſelf, and wife, and 
iſſue of the marriage, with remainder to 
ſuch uſes as he ſhould appoint ; be after- 
wards, and before marriage, made a codi- 
eil; held the ſettlement revoked the will; 
the codicil ſet it up again, and the new 
uſes ſpringing on the marriage did not re- 
voke the codicil. 45 
8. A married man without a child makes 2 


will of real eſtate; he afterwards has cbil- 
dren ; 


dren; Q. if it is a revocation of the 
will. J. infra, 14. 557 
9. Marriage, and a child by ſuch marriage, 
is a revocation of a will of perſonalty. 487 
10. But not if a proviſion is made for the 
children. 490 
11. Deviſe of a leaſehold revoked by a re- 
newal. 573 
12. Jointenant deviſed his moiety, and af- 
terwards the jointure was ſevered ; nothing 
paſſed by the will. 617 
13. One deviſed a freehold eſtate to uſes, and 
gave a leaſehold houſe to the ſame uſes, ſo 
that they ſhall not be ſeparate; he aſter- 
wards ſuffered a recovery of the freehold ; 
held not a revocation of the deviſe of the 
leaſehold. 653 
14. Marriage and birth of a child held a re- 
vocation of will of land, 


Republication of a W1LL, 


1. Words wrote in a void ſpace in a will of 
perſonalty ; held a republication. 28 
2. Codicil does not operate as a republica- 
tion of a will, unleſs it is annexed to it, or 
the contents ſhew the intention. 571 


Codi cil * 


One by will, before the ſtat. of mortmain, 
gives tae reſidue of his perſonal eſtate to be 
hid out in land, and ſettled to certain cha- 
Titable uſes ; by a codicil made after the 
ſtat. of mortmain, after giving ſeveral le- 
gacies, he confirms his will ; held the co- 
dicil operates as a new will of the perſonal 
eſtate, and the deviſe is void. 451 


WITNESS. 


The rule, that a witneſs to be examined de 
bene eſſe muſt be ſeventy years old, diſpenſed 
with on affidavit that he was upwards of 

ſixty, and greatly afMlited with the grave], 
and that all the parties lived in Virginia. 65 

2. Court. will give leave to examine a wit- 

neſs during the hearing or after an ad- 

Journment of the cauſe, to prove a deed 

viva voce, or that a witneſs to a deed is in 


Scotland. 145 
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3- A father having impoſed upon a truſtee in 
a ſettlement to give his conſent to his 
execution of a power; on bill brought to ſet 
it aſide, the truſtees were admitted to prove 
the impoſition, but the father was not, to 
clear himſelf, 272 

4. Truſtee plaintiff in a bill to have directions 
of the court, may be examined for one of 
the defendants. 23093 

5. Defendant examined as a witneſs for plain- 
tiff in a matter in which he is not intereſt- 
ed, the plaintiff may have a decree againſt 
him as to other matters. 583 

6. Depoſition of a truſtee admitted to be read 
as to the quantum of truſt- money in her 
hands, which was given by a teſtamentary 
ſchedule to her daughter, under circum- 
ſtances which were held to go to her credit, 
but not to competency. 592 

7. Particeps fraudis cannot be examined to 
diſprove the fraud. ib. 


WRIT ne exeat Regno. 


1. Granted againſt a married woman exe- 
cutrix. 62 
2. Not granted for a mere legal demand, 75 
3. Granted in caſe of alimony decreed by 
the ſpiritual court. | ib. 
4. Not granted on a demand for negroes in 
Antigua, which the defendant had hired, 
who was a native of, and was returning to, 
Antigua. ib. 
5. Not granted where the party lives out of 
the kingdom; and the tranſaction was on 
the faith of having juſtice where he re- 
ſides. 177 


WRITS. 


1. Cauſe to quaſh a writ muſt be apparent on 
the face of it. 59 
2. Lord Chancellor cannot quaſh an original 
writ aſter it is returned into another court, 
but may ſuperſede it. ib. 
3. Writ ſuperſeded quia improvide emanavit, 
the curſitor having altered the return, and 
got the writ reſealed. ib. 
4. Original taken out on 31 Jan. but teſted 


16 0. the ſtatute of limitations pleaded 
to 
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to the action, which was aſſum/it ; plaintiff 
replied that the writ iſſued on 16 O#. 
court would neither ſuperſede the writ, 
nor alter the teſte to 31 Jan. 375 


WxiT ad quad Damnunm. 
1. Whether it lies to change the condition 
of a Way. 1 870 


BRITANNICVM 


FINIS. 


294 


MVS EVM 


2. Quaſhed for inſufficiency in the equiva. 
lent, 291 


Wait Ca. Sa. 


If one takes another in execution on a ca. 
pias ad ſatisfaciendum, he cannot proceed 
againſt him in equity for the ſame de- 
mand, 79 


